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WILLIAM ANDREWS, APPELLANT, V. LAWRENCE MORRIS, RESPONDENT
CASE NO. 16168

The recently decided case of Personnel Administrator

of Massachusetts et al. v. Feeney, 47 U.S.L.W. 4650 (U.S.

Sup. Ct. June 5, 1979), attached hereto, is submitted by
respondent pursuant to Rule 75(p) (3), Utah Rules of Civil
Procedure, as supplemental authority to supplement pages 84 and
85 of respondent's brief in the above case. The Feeney case 1is
relevant for the following reasons:

Appellant Andrews in the court below challenged Utah's
death penalty on the theory that it was being applied arbitrarily,
capriciously and discriminatorily against persons who are non-
white, poor, outcasts who are strangers to the community in
which they were convicted, and males whose victims are white.
(See paragraph 12B of appellant's amended petition for a writ
of habeas corpus.) He sought an evidentiary hearing to show
that others who were arguably equally or more deserving to
receive the death penalty were not receiving the ultimate
penalty. He also sought to put on experts and statistical
evidence to show that male defendants whose murder victims were
white receive the death penalty disproportionately more often.
Judge Sawaya dismissed these claims as a matter of law, and on
appeal apnellant thus alleges that Judge Sawaya erred in not

granting an evidentiary hearing on these claims.
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CASE NO. 16168 )

Respondent's position on this issue as expressed

in his brief and during oral argument held before this

Court on May 18, 1979, is that although appellant's claims

sound factual in nature on which an evidentiary hearing

might be deemed apwropriate, courts which have reviewed

these same claims have, like Judge Sawaya, concluded that

they are issues of law which are proper subjects for dismissal.
Respondent has cited to the leading case of

Spinkellink v. Wainwright, 578 F.2d 582 (5th Cir. 1978),

cert. denied =~ U.S. __, March 26, 1979, wherein the Fifth
Circuit Court of Appeals was faced with claims virtually
identical to those raised by appellant in the instant case
and rejected each of them as a matter of law. One of
Spinkellink's claims was that Florida's death penalty was
being applied in a discriminatory fashion against male and
poor defendants convicted of murdering whites as opposed to
blacks in violation of the Fourteenth Amendment Equal
Protection Clause of the United States Constitution. 578
F.2d at 612, 614. In rejecting this claim, the Fifth Circuit
relied on the United States Supreme Court cases of Washington

v. Davis, 426 U.S. 229, 96 S.Ct. 2040, 48 L.Ed. 597
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CASE NO. 16168

1 . .
(1976}, and Village of Arlington Heights v. Metropolitan

Housing Development Corp., 429 U.S. 252, 97 S.Ct. 555, 50

L.Ed.2d 450 (1977), and held that assuming Florida's death -
penalty statute does have a racially disproportionate impact
with respect to the race of the murder victims, Davis and
Arlington mandate that this claim must fail because the
statute is facially valid and neutral with respect to race
and the alleged discrimination is explainable on non-racial
grounds. 578 F.2d at 614-616. DNote also paragraph 6 of
the Court's opinion at 578 F.2d at 616.

As stated earlier, appellant Andrews, like
Spinkellink, also raised the claim that the capital
punishment statutes, under which he was convicted, have
a disproportionate discriminatory impact against male as
opposed to female defendants in violation of the Fourteenth
Amendment Equal Protection Clause. The recent United

States Sunreme Court decision of Personnel Administrator

of Massachusetts et al., v. Feeney, supra, now expressly

extends the high Court's rationale of Washington v. Davis,

1 The Davis case held that a neutral law does not violate
the Equal Protection Clause solely because it results in
racially disproportionate impact; instead the dispropor-
tionate impact must be traced to a purpose to discriminate
on the basis of race. 426 U.S. at 238-244.
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and Village of Arlington Heights, supra, to equal

protection challenges to state laws based on sex.

Feeney involved a challenge to Massachusetts' veteran's
preference legislation. The United States Supreme Court
concluded that the dispositive question was whether a
gender-based discriminatory purpose, at least in some
measure, shaped the Massachusetts' veteran's preference
legislation. Since the statute was enacted with an

intent to favor veterans over non-veterans, as opposed

to males over females, it was upheld even though its
application severely impacted against women. Ms. Feeney's
claim that the statute was "inherently non-neutral or
gender-biased" because of its obvious impact was rejected,
and the Court held that a showing that the legislature had
a purpose to discriminate on the basis of sex must be made
before a violation of the Equal Protection Clause will be
deerad to have occurred. Respondent submits that this
rationale is clearly applicable to appellant’s equal
protection challenge to Utah's capital punishment statute

on the basis of sex.
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WILLIAM ANDREWS, APPELLANT, V. LAWRENCE MORRIS, RESPONDENT
CASE 10. 16168
£

Dated this /&’ day of June, 1979.

Respectfully submitted,

N4 &
EARL F. DORIUS
Assistant Attorney General
Attornevy for Respondent

236 State Capitol
Salt Lake City, Utah 84114

CERTIFICATE OF MAILING
Mailed a copy of the foregoing Supplemental Authority
to Respondent's Brief in the case of William Andrews v. Lawrence
Morris, Case No. 16168, to Mr. John T. Caine, Attorney for
Appellant, 2568 Washington Boulevard, Ogden, Utah 84401, and
Mr. Timothy XK. Ford, Attorney for Appellant, P. O. Box 4066,
Pioneer Square Station, Seattle, Washington 98104, this '

day of June, 1979.
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ero. “One braneh of government cannot encroach on the
domain of another without danger.  The safety of our institn-
tions depends in no small degree on a strict observance of this
calutary rule”  Sinking Fund Cases, 9 Otto 700, 718 (1878).
Fven where the authority of one branch over a matter is not
exclusive, so that a federal court properly may accept jurisdic-
tion over the dispute, we have recognized that the principle of
separation of powers continues to have force as a matter of
policy.  For example, in United States v. NViron, 418 U. S.
63 (1074), we held on the one hand that the question whether
the President had a elaim of privilege as to conversations with
his advisers was an issue to be resolved by the judiciary, and
on the other hand that separation-of-powers considerations re-
quirer] the recognition of a qualified privilege.

Whether or not the employment decisions of 2 Member of
Congeess fall within the scope of the Speech or Debate Clauze
of the Constitution, a question the Court does not reach today,’
it is clear that these decisions are bound up with the conduct of
his duties. As Tue Ciner Jrustice observes, ente, a Con-
gressinan necessarily relies heavily on his personal staff in dis-
charging the duties of his office. Because of the nature of his
office, he must rely to an extraordinary extent on the loyalty
and compatibility of everyone who works for him. Cf. Elrod
v. Burns, 427 U. 8. 347, 377-388 (1976) (Powriy, J., dissent-
ing). A Congressman simply eannot perform his coustitu-
tional duties effectively, or sorve his constituents properly,
unless he is supported by a staff in which he has total
confidence.

The foregoing would seem sclf-evident even if Congress had
not indicated an intention to reserve to its Members the right
to select, employ and discharge staff personnel without judicial
interference. But Congress unmistakably has made clear its
view on this subject. It took pains to exempt itself from the
coverage of Title VII. Unless the Court is abandoning or
modifying sub silentio our holding in Brown v. General Serv-
ices Administration, 425 U. S. 820 (1976), that Title VII as
amended “provides the exclusive judicial remedy for claims
of discrimination in federal eriployment,” i, at 835, the
exemption from this statute for congressional employees should
bar all judicial relief.

In sum, the decision of the Court today is not an exercise
of principled discretion. It avoids our obligation to take into
account the range of policy and constitutional considerations
that we would expect a legislature to ponder in determining
whether a particular remedy should be enacted. Tt fails to
weigh the legitimate interests of Members of Congress. In-
deed, the decision simp!y ignores the constitutional doctrine
In my view, the serious intrusion
Cor s 10 chogse and con-

trol their own personal stafis cainot be

on of powers.

zuthoricr of Memt

justifie

afiord- no further protectinn to the prerogatives of Members of Congress.
Aute, ot ¥7. This as<ertion ot only ioarks @ striking departure from
precedent, but also constitutes a non sequitue. Our con itutional struc-
ture of government rests on a variety of cheeks and halane the existence

of aue suely check does ot negate all others.

21t 35 quite doubtful whether the Court <hontd ot consider respondent’s
Speceh or Debate Clause claim as a threshold seswe. The purpose of that
Cluse, when it applies, ineludes the protection of Members of Congres
from the herassinent of htigation Since the Court chonses not to consider
s clain, and addressex only the canse of action issue, 1 Limit my dissent
seenvdingly L daing ~o, L imply no view a- to the wenits of the Speech
or Diebate st ot to the proprety of not addressing the lait before wll

Gther Loues.

A The justifieation the Cevgt rehes npon s the duty of federal courts

to vindieate conRRBGHEY /”;:((‘(j);:{. Quinnigy baw diyransy. Fbhting ]m"ﬁ{q[li:at[m1'7)'/‘(”5‘212\'4[/%
B bren Vhousglt thot this duty regaced oA Sexvices anll ifidedb B2 cr, adimint
Wittt regad 1o other antercta o constitutional prnblilrineadistdd OCKE Roipldth 84

tron unwarranted

 for Congrees o comenler tod

vl ot b arpirio
et mier et the proper balanve hetween the

T would affirm the judgment of the Court of Appeals.

SANA F. SHTASEL, Wushington, D.C.(PETER BARTON HUTT, and
COVINGTON & BURLING, with her on the briel) for petitioner; A
RICHARD GEAR, Monrue, La. (HUDSON, POTTS & BERNSY .JN,will';
him on the briel) fur respondent.

No. 78-2343

Personnel Adwinisirator of
Massachusetts et al., On  Appeal from the United
Appellants, States Distriet Court for the
2. District of Massachusetts.
Helen B. Feeney.

{hne O 107y

Syitabns )

During her 12-year tenure as a1 <tate employee, appdles, who 1 not a’
veteran, had pussed a number of upen comprezitve avil serviee exsmina-
tions for better jobs, but becattse of Mascuchusetts” veterans’ preferénce
statute. she waus ranked in each mstance below male veterns who had
wchioved lower test scores than appellee  Unler the statute, all veterans
who gualify for state cvil service postions must be considered for
appointment ubeud of any guahifying uonveterans. The starutory pref-
erence, which 15 avuilable to “zny person, male or female, mcluding a
nurse,” who was honorably discharged from the United Srates Armed
Forees after at Jeast 00 days of active service, at Jeast one day of
which was during “wartime,” operates overwhelmingly to the advantage
of male=. Appellee Lronght an actim i Federal District Court, alleging
that the absolute preference formula established in the Massachusetts
statute inevitably operates to exclude women from consideration for the
hest state civil service Jobs and thos disernuivates agamst women in
violation of the Equal Protection Clinze of the Fourteenth Amend-
ment. A three-judge court declared the statute wneonstitutional and
enjomed gts operation, finding that while the eoals of the preference
were legitimate and the statute had not been enacted for the purpose of
discnminating amunst women, the exclu<ionary smpact upon women
was so severe ad to requre the State to further its xoals through 2
more hmted form of preference. On an earher appeal, this Court
vacated the juczment and remanded the ense for further consideration
in light of the intervenng decision 1 Washington v. Dars, 426 U, 8.
229, which heldd that a neatral law does not violate the Equal Protec-
tion Clanse solely beeause st rexnlts m a racially disproportionate impact
and that, instead, the disproportionate mpact tust be traced to a
purpose to dizerminate on the b of race  Upoon remand, vhe Dis-
trict Court reafirmed its onginal jndzment, condnding that a veter-
ane’” hiring prefercnce < nherently nonneuteal beease it favors a olass
from which women have traditiomally been exduled. and that the
consequenees of the Massehnserts absolite preference formula for the
employment opporttmities of women were 100 inevitable to have been

“unintended.”

Held: Mussachuzetts, in granting an absotute lifetime preference to
ot dizerimim Ainst woinen in vielatim of the Equal
t e of the Fourreenth Amendment.

(2) Clasaificutions based upon gender must bear a !
tial relationship to important governmental objectwes.  Although pub-
lie employment is not a constitutional 1ischt anet the States have wide
diseretion in framing employee gualifications, auy state law overtly or
covertly designed to prefer mules over frmates 1w public employment
would require an exccedmgly persasive pustifieation to withstand s
constitutional challenge nnder the Equal Protection Clause.

(b) When o statute zender-neutral on s face is vhallenged on the
grouml that its effects npon wamen are disproportionably adverse, a
two-fold inquiry < approprinte. The it question 1w whether the *
statutory ieation 3= indevd nentral an the senze that 3t i not
gender-ba If the chissification itsell, covert of overt, 1= not based
upont gender, the seeond guestun s whether the adverse effect reflects

and substan-

invidions gender-hased dizerimination
(¢) Heve, the appdlee’s consesaon and the Dxtnet. Court™ finding
s ot a pretent for gender discrimination

1l
eum and Library Services

ered by the Utal State Librar, . L

jul ) I’lvr,nw{?« "ATEE e reaction took the forin of fimiting
OFS. .

the jursdiction of Tederal courts, the efiert conceivably could be to frus-

trate the vindication of rights properly protected by the Court.
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are clearly correet. Apart from e faet that the definibion of “vet-
eran<” m the ctatute has always been nenreal as 1o peuder and e
Assachisctrs b consetentdy dofined veteran <t a way that has

feen anclissive of womnen wha have scrved in the miditsry, thes is not a

law that can plansbly, o even rationally, be explyined only ax 2 gender-

hased chissfieation. Sigmificant nmonbera of nanveterans are men, and
all povseternn- —male as weli as female—are phved st a disadvantage.
The drtinction made by the \essaclietts statute 15, as 11 seems to be,
grute snoply hetween veterans and nonveterans, not between men and
wonen N

() Appellee’s contention that this veterans” preference 15 “inherently
non-nenttad” or Ugender-blased ™ i the sense that it favors a status
reserved tunder federal military policy primarily to men i< wholly at odds
with the Districe Court’s central finding that Massuchusetts has not
offereil a preference to veterans for the purpoze of diseriminating
against women:; nor cun if he reconaled with the assumption made by
both the appellee and the District Court that a more limited hiring
poferene for vibezans conld b ststined, the degree of the
preference makes nu constitttional ditference.

(¢) While it would be disingenvous to say that the adverse con-
sequences of this legidation for women were unintended, in the sense
that they were not volitional or i the sense that they were not fare-
seeable, vevertheless “diserimmatory purpose” implies more than intent
as volition or infent as awitrensss of cousenuences; it implies that the
decrsivrmaker selected or reafiirmed a particudar course of action at
least in part “because of,” not merely “in spite of,” its adverse effects
upon an identifichle group. When the totulity of legizlative actions
e-tablishing and extending the Massachusetts veterana’ preference are
considered, the Low remans what at purports to be: a preference for
veteruns of either sex over nonvercrans of rwither sex, not for men or
women

() Although absolute and permanent preferences have always been
subject to the objection that they mve the veteran more than a square
deal, the Fourteenth Amendwment “cannot be made a refuge for ill-
advised Iaws.” Distsict of Columbia v. Brooke, 214 U. 8. 135,
150. The substntial edge grunted to veteruns by the Massachusetts
statute may reflect unwise policy, but appelice has simply failed to
demonstrite that the oy in any way reflects a purpuse to discriminate
on the busis of sex

451 F. Supp 13, reversed amd remzudel

SHice

SteEwarT, J., delivered the opion of the Court, in which Benrers, C. T,
and Whrte, Powerr, Bracksox, ReHxquest, and STevexs, JJ., joined.
Stevexs, J., fled a concurning opimien, i wlich Wwitg, J., joited.
Makstatl, J., filed a dissentinz opmion, m which Brexxay, F., joined.

Mg, Justick Stewart delivered the opinton of the Court.

This case presents a challenge to the constitutionality of the
\hssachusem Veterans Preference Statute, Mass. Gen. Laws,
ch. 31, § 23, on the ground that 1t discriminates against women
in \wldtmn of the Equal Prntcctlon (lause of the Fourteenth
Amendinent.  Under ¢h. 31, §23, all veterans who qualify
for state civil service ;msiuons must be considered for appoint-
7 nonvetera The preference

v chezd of any qu

of males,

he advant

The up'nl.u: H(lnn B. Feeuey 15 nok a veteran. D_he
brought this action pursuant to 42 UL $ 1983 alleging
that the absolute preference formula e<tab 15[1((1 mch. 31, §23
inevitably operates to exclude women from consideration for
the best Massachusetts civil serviee yobs and thus unconstitu-
tionally denies them the equal protection of the laws.? The

TFor the teat of oho 31, § 24 see o 10 anfra . The ncnc_‘rul Alassachu-
sotte Cinval Sepvice Liw, Muass, Gen Laws, eh 31, was recodified on Jan. 1,
1976 1078 Mass, Aets, ¢ 8~ and the vererns’ preference as now
found ot Moaes ch3E, §25 (Wea 1970). Citatiens
nolees utherw-e godieared At codification

comntnconod

n Laws Ann,
this opinion, are 1o the oh
Cliear when s itz an was
’ I fer Tule VI ot rhe €l Rwhr\

“No ctaatory elaun v heonghe e

Actoal 1 Spordsordd by (RIS Ouinned Law 'U/’?/m .
VoS0 oo 1, ikt Sei

fonstn Fadirat, State

-

providi sl

Do repeal o muodity

SYIETE

Creann
T nle \ I[ (h.nllrn' o

el nchite or prelerenee b veteralis

dently weed thar thee poevaon precades

h
'mu’mq /?/ hh '/‘l/_ull(){l ()/ r)\ /( m( /)\ I/JU Kis /1”1{0 Jol; ('zs“ /7|\u/{</ [d,l/)\qujnéz“ﬁﬂn\
b i z?r% U(lmi/()vl { et admigjsticg) /q
v r”uc’ /lmeu generated OCR, i 7(41‘,@(‘1/11"1,4/1“4/\'/q/»‘ o,

three-judicc Distrier Court agreed, one judge  dissenting.
Anthony v. Commonwealth of Massachusctts, 415 F. Supp.
435 (1976).

The District Court found that the absolute preference
afforded by Massachusetts to veterans has a devastating
impact upon the employment opportunities of women. Al-
though it found that the goals of the preferenee were worthy
and legitimate and that the legislation had not been enacted
for the purpose of discriminating against women, the court
reasoned that its exclustonary impact upon women was none-
theless so severe as to require the State to further its goals
through a more hmited form of preference. Fimding that a
more modest preference formula would readily aecommodate
the State’s interest in zidiug veterans. the court declared
ch. 31, § 23 unconstitutional and enjoineri its operation.?

TUpon an appeal taken by the Attorney General uvf Massa-
chusetts.® this Court vacated the judgment and remanded the
case for further consideration in light of our intervening deci-
sion in Washington v. Davis, 426 U. S, 220. Feeney v. Com-
monwealth of Massachusetts, 434 U.S. 1977, The Dauvis case
held that a neutral law dues not violate the Equal Protection
Clause solely because it results in a racially disproportionate
impact; instead the disproportinate impact must be traced to
a purpose to diseriminate on the basis of race. 426 U. §,
at 233-244,

Upon remand, the District Court, one judge eoncurring and
one judge again dissenting, concluded that a veterans’ hiring
preference is inherently nonneutral because it favors a class
from which women have traditionally been exeluded, and that
the consequences of the Massachusetts absolute preference
formula for the employment opportunitics of women were
too inevitahle to have been “unintended.” Accordingly, the
court reaffirmed its original judgment. Feerey v. Common-
wealth of Massackusctts, 131 F. Supp. 143, The Attorney
General again appeale! t s Conrt pursuant to 28 U, S, C.
§1253, and probable w of the appeal was noted.

[ARaLE

A

The Federal Government and virtually all of the States
grant some sort of hiring preference to veterans® The

3 The appellec’s case had been consolidated with a similar aetion brought
by Carol B. Anthony, a lawver whose efforts to obtain a civil service
Counsel I postion had been frustrated by ch. 31, §23. In 1975, Massu-
chusetts exempred all attorney pesions from the preference, 1975 Mass.
Acts, ch. 134, and Anthony's clanns were accordingly found moot by the
Distriet Court  Anthony v Commonivealth of Messechusetts, 415 F.
Supp. 483, 105

+ The Distriet Conrt entered o stay pening appeal, but the stay was
rendered moot Ly the e o an nicrim ite suspending ch. 31,

23 pending final judgment and replacirg 3t with an intering provision
eranting a moddicd point preference to veterans. 1976 Mass. Acts, eh.
200, now cad.fied 2 ws Ann, ¢h. 31, §26 (West 1979).

3 The Attorney General appealed the judgment over the objection of
other state otheers pamed s defendants. 1o response to our certification
of the questnon whetler Massachusetis faw permits this, see Fecney v.
Commamrialth of Massachisetts, 429 1 366, the Suprenie Judieial Court
au<wered 1 the atlmative  Feeney v Commonwedlth, 366 X. F. 24 1262
{3977).

“The first camprehensive fedend veteran
Preference Act of M4, el -
Government ha-, however, e,
through othend policies and ¢ siee the Civd War,
Sre, € g Res of Marche 3. IN5, Noo 27, 13 3tat. 371 (hring peefer-

~abled voferans enerally The Provision of Federal Ben-

tute was eancted in 1944
58 Sut. 387. The Federal
il hinne of veterans,

Veteran~’

nq (LSRG LREII Y, S 1l Cong.. 14 Rews, (Honee Comm,

For smivers of =6ate vererans’
uiek e the kit Tth eentary,

prebrence s mamn of whael sl el
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Musaachusetts preterence, whieh s Toosely termed an “abso-
e Lifetime™ preference. 1< among the most geneions’? It
applies to Al positions i the State's classfied eivil serviee,
which eonstitute approximately 607 of the public jobs in the
Sgote. T s available to “any per=on, oale or female, includ-
i a nuese” who was honorably discharged from the United
Siates Armed Forees after at e 40 days of active service,
at least one day of which was during “wartine.”"> Persons
who are deemed veterans and who are otherwise gnahfied for
o particular civil service Joh may exercise the preference at
gny tine and as many times as they wish”

Civil service positions in Mussachusetts fall into two gen-
cral categories, labor and official. For jobs in the official
savice, with which the proofs in this action were concerned,
the preference mechanics are uncomplicated.  All applicants
for cruplvment muet take competitive examinations, Grades
are based on a formula that gives weight both to objective
test results and to training and experience.  Candidates who
pass are then ranked in the order of their respective scores
on an “ehgible list”" Ch. 31. §23 requires, however, that
dicabled veterans, veterans, and surviving spouses and surviv-
ing parents of veterans be ranked—in the order of their re-
gpective scorcs—ahove all other candidates.”

tat ~te Lows Regarding Bedis, Bens its
and Ponilezes of Vetenms and Thee Dependints, House Comnnittee on
Vererans" Afaits, 814 Cong, Ia1 Seess (190070 Flonane & Shanor, Vete
Pretetence= m Public: Fmplovments Vieonstratonat Gender: Diserimina-
Hen? 26 Fmory L0015 (1977

e forme of vererons” liring preferences vany wadely . The Fecderal
Covernmant and approamnately 41 States grant vererans & point advin-
tage on ¢ivil semvice examinittions, w-ally 10 poats for a disabled veteran
See Flomng & Shanor, supra n. 6.

W Sate Vererns" Taws, Dz

At

and 5 for one who 1< not disabled.
96 Frorv L. T, at 17, and n. 12 {einng statutes). A fow offer only tie-
breaking preferences. fdo vl 14 (erting statutesi. A overy few States,
bke Mawachuzetts, extend absolute hinng or posstional prefercnces to
qualified veterans. fdon 130 Sev, N. L Sian Ann. 11 27— (West
T 8 D Comp Laws Ann §33-3-1 (10651, Utah Code Aon
o 11 Wah Rev Code §§ 41040000 7316010 (1976}

$3se, Gen, Laws Ann, o, 4, §7, e 43 (West 1970, which supphes
the general defimtion ot the term “vereran,” reads in perhinent part:
“Yeteran” shalt mean any person male or female, mcludiye a nurse, (a)
whore last discharge or release frow his wartime service, a- defined here-

i, was under howoralde eonditions aml who (b servest in the anay,
A guard, wr i Joree of the Umited States for
wtne <eryie, @ least one day of wlach was for

PAVY, e CoTps, 0.
not less than nirety da
Wartane serviee ...
Persons awarded the Parple Heart, b 4, §7, el 43, or one of a number
of speerficed camprugn badies or the Congressional Medal of Honor are
also deemed veterans,  Muss, Gen Laws Ann, el 310821
serviee” s defined a~ service performed by a ;i
World Wir b oeterin,” a " Workd War 1T vetermn,

e
. WA

crabeer ol e

Fach of 12

gether, cover the entire period from September
See thud

“WAAC™ is defined as follows: 'any worman who wis di-clurged and =0
served i any corps or unit of the United States establi-hed for the pur-
Poe of enabling women 1o serve with, o as auxilury to, the anned
forces of the United States and such wormnan shall he deemed to be a
veteran bt

“The Mu-achusetts preferenee law formerly imposed 3 residency Tes
Qiicermnt, e 10510 Maes Avts, eh 627, §3 (elgaiahty conditioned upon
re~idency  in

Mavaehin ctts domnale prive o induchion or fve year

State) The distnction was invalelited as vodstive of the Tquad Pro-
tection Clag e an Steeens + Campbell, 382 F. Supp 102, 105 (Ma-s.
V1) Cf Augent v Bronsteod 30 F Sapp 190 (SDNY 1974) (up-
Rl tr inte e ador, ondurotional Teadeney prgnirenuent an N Y veterans'
Priionre it s ol

), mnnondy al
)

) i, 1
LT, §3;S,/I(.’,’1’,\“;'.‘H’{ Q) figyS-J. Quinney Law Library. Funding for digitizatiol prNets By I ERY AP
TThe e of pet ons who pass o Lilianiovenvices, g Tevtofogymicr, u(/#IW/_h‘.m"/‘!‘(/‘l{\’r[‘lilf‘l'/’m)z'S'_)z'/'!:vl
Pt e aded ander the cnal erveee shadl be Pl edduphindheenbreblvl OCR Yy Yoy ;m/zé‘a A
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Rank on the chgible list and availability for employment
are the sole factors that determine whieh candidates are con-
stdered for appointment to an officiad ¢ivil servies position.
When a public azeuey has a vaeaney. it requisitions a list of
“certified eligibles™ from the state personnel division.  Under
formulas prescribed by civil servier rules, a small nuinber of
caundidates from the top of an appropriate hist, theee if there
is only one vacancy, are certificd. The appointing ageney
is then required to choose from among these candidates.™
Although the veterans preference thus does not guarantee
that a veteran will be appointed. it is obvious that the prefer-
ence gives to veterans who achieve passing scores a well-nigh
absolute advantage

R

The appeller has lived in Dracut. Mass. most of her life,
Site euteradd the workforee in 1038, and for the next 14 years
worked at a variety of jubs in the private sector. She first
entered the state eivil serviee system in 1963, having competed
successfully for a position as Senior Clerk Stenographer in
the Massachusetts Civil Defense Ageney.  There she worked
for four years. In 1967 she was promoted to the position of
Federal Funds and Personnel Coordinator in the same Agencey.
The Agency. and with it her job. was eliminated in 1975,

During her 12-year tennre as a public employee, Ms. Feeney
took and passed a number of open competitive civil service
examinations. On several she did quite well, recciving in
1971 the second highest score on an examination for a job with .
the Board of Dental Examiners, and in 1973 the third highest
on a test for an Adininistrative Assistant position with a
mental health center.  Her high scores, however, did not win
her a place on the certified eligible list. Because of the vet-
crans’ preference, she was ranked sixth behind five male vet-
crans on the Dental Examiner list. She was not certified,
and a lower scoring veteran was eventually appointed. On
the 1973 examination, she was pluced i a position on the list
behind 12 male veteraus. 11 of whom had lower scores.  Fol-
lowing the other examinations that she took, her name was
similarly ranked below those of veterans who had achieved
passing graces.

Ms. Fecney's interest in securing a better job in state gov-
ernment did not wane. Having been consistently eclipsed
by veterans, however, she cventually concluded that further
competition for civil service positions of interest to veterans
would be futile. In 1973, shortly after her civil defense job
was abolished, she commenced this litigation,

~

C

The veterans’ hiring preference in Massachusetts. as in
other jurisdicifons. has traditionally been justified as & meas-
ure designed to reward veterans for the sacrifice of military
service, to ease the transition from military to civilian life, to
encourage patriotic service, and to attract loyal and well-

(1) Disabled veterans . iu the order ol their respechive standing;
(2) veteravs in the order of their Tespechive =taneding: (3) persons de-
seribed in seetion 23 B fthe widow o widvwad mother of o veteran kitled
in action or wha disd from a servieecomected disabiline incurred i war-
time service and who has ot remarried} in the order o1 their re<pective
standing: (4} other applicants 1 the oriler of their respective standing.
Upon receipt of a requsition, wames shall be cernfied (rom such Tist
according 1o the method of certificarna presenbad by the eivil service
mles. A disabled veteran Shall be retamned o employment i preference to
all other persons, meluding yeterans,”
A 1077 amendment extended the dependen
spotses,” and “suravng patents " 1077 M
NS PRI,
whese nune wi

 preference to “surviving
LA 1977, ch. 815,
x\l_lwyr/;\n-uu\- file o written
it inghwv 1< selected.
currewtlv eodifid at Mass. Gen Laws

Ann, ch
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diseiplined people to cvil service occupations.'  See, e. g.,
Futcheson v. Director of Cual Serince, 361 Mass. 480, 231
N. E. 2d 53 (1973). The Massachusetts law dates back to
1884, when the State, as part of its first civil service legisla-
tion, gave a statutory preference to civil service applicants
who were Civil War veterans if their qualifications were equal
to those of nenveterans, 1884 Mass. Acts, eh, 420, §16
This tie-breaking provision blossomed into a truly abso-
Iite preference in 1895, when the State enacted its first gen-
eral veterans preference law and exempted veterans from
all merit selection requirements. 1893 Mass, Acts, ch. 501,
§2. In response to a challenge brought by a male non-
veteran, this statute was declared violative of state constitu-
tional provisions guaranteeing that government should be
for tha “eommon good” and prohibiting hereditary titles.
Brown v. Russell, 166 Mass. 14 (1896).

The current veterans' preference law has its origins in an
1806 statute, enacted to meet the state constitutional stand-
ards enunciated in Brown v. Russell. That statute limited
the absolute preference to veterans who were otherwise quali-
fied.”™ 1896 Mass. Acts. ¢h. 317. §2. A closely divided Su-
preme Judicial Court, in an advisory opinion issued the same
year, concluded that the preference embodicd in such a statute
would be valid. Opinion of the Justices, 166 Mass. 589
(1896). In 1919, when the preference was extended to cover
the veterans of World War 1. the formula was farther limited
to provide for a priority in eligibility. in contrast to an abso-
lute preference in hiring. 1919 Mass. Aets. ch. 150, § 2.7
See Corliss v. Civil Service Conmun'rs, 242 Mass. 61, In Mayor
of Lynn v. Comm’r of Civil Service, 269 Mass. 410, 414, the
Supreme Judicial Court, adhering to the views expressed in
its 1896 advisory opini ., sustained this statute against a
state constitutional challenge.

Since 1919, the preference has been repeatedly amended
to cover persons who served in subsequent wars, declared or
undeclared. See 1943 Mass. Acts. ch. 104; 1949 Mass. Acts,
ch., 642, $2 (World War II); 1954 Mass. Acts, ch. 627
(Korea); 1968 Mass. Acts, ch, 331, £1 (Vietnam).” The

12 Yeterans’ preference hiws have been challenzed <o often that the
rationale in their support lus become essentially standardized. See, e. g,
Koelfgen v, Jucksun. 355 F. Sapp. 243 (Minn. 1 , surarnarily ofi'd, 410
U. 8 976; August v. Brunstein. 369 F Supp. 190 (3DNY 1074), sum-
marity aff'd. 417 U. 8. 861 Rws v. Didlmar, 499 F. 24 329 {CA5 1974);
of Mitchell v. Cn’mn. 333 U S 411, 419 u. 12, Sce generally Blumberg,

De Facto and De Jure Sex Discrimimation Under the Eyual Protection
Clause: A Reconsiderution of the Veteruns' Preference in Public Employ-
ment, 26 B\\Fulo L Rev. 3 (97, For !

ction of early cases, see

71845},

provided that vererins
preterred a q,pomnnenf to ali per-

.-\ pwuw stated: ~But nothing herein

who passed eXeminatio
sons not veterans . . .

B I
b,
contained shall be construed to prevent the certification and employment
of women."”

301019 Mase, Act, ch. 150, §2. The amended statute provided that
“the pames of veterans who piss examinations . . ~hall be placed on
the . . . clighle hats in the order of their re=pective standing, above the
names of all other apphomts” and further provided that “upon receipt
of u requisitian not speciably b for women, mes shadl be certificd
Swoen's teguisitions" was
. 105t

from such liste 0 07 “The exemprion for
retained i subatantidly this form i <uberquent vevisiol
Masas Act, b 627§ 40 10 was elimated m 1971 1493
b 200, when the State mule altingle sev exmpnations subject to the
prior approval of the Massachascits oz Azon-t Di~criminabon,
1971 M-~ Nets el 221

A provision roquuspey ]-\|| Coagenees Tnre disal

RPQNSOre //n| e } ,/q @lu‘uwa L\qn Libyayy

led veterans corti-

current preference formula in ¢h. 31, § 23 is substantially the
same as that settled upon in 1919, This absolute preference—
even as modified in 1919 —-has never beew universally popular.
Over the years it has been subjeeted to repeated legal chal-
lenges, see Hutcheson v. Director of Civil Service, supra (col-
lecting cases). criticism by civil serviee reform groups. sce,
e. g., Report of the Massachusetts Conmnittee on Public Serv-
ice on Initiative Bill Relative to Veterans' Preference. S, No.
279 (Feb. 1926): Report of Massachusetts Special Com-
mission on Civil Serviee and Public Personnel Administration
37-43 (June 13, 1967) (hereinafter 1967 Report), and in 1926
to a referendum in which it was reaffirmed by a majority of
51.9%. See 1967 Report. supre, at 38. The present case is
apparently the first to challenge the Massachusetts veterans’
preference on the simple ground that it discriminates on the
basis of sex.”

L

The first Massachusetts veterans’ preference statute de-
fined the term “veterans” in g,ondcrmcutrs.l language. See
1896 Mass. Acts, ch. 517, §2 (“auy person” who served in
the United States army or navy), and subsequent amend-
ments have followed this pattern, sece, e. g., 1919 Mass. Acts,
ch. 150, § | (“any person” who served . . .); 1954 Mass. Acts,
ch. 531, § 1 (“any person. male or female. including a nurse”).
Women who have served in official United States military
units during wartime, then. have always been entitled to the
benefit of the preference. In  addition., Massachusetts,
through a 1043 amendment to the definition of “wartime
service,” extended the preference to wemen who served in
unofficial auxiliary woman’s units. 1943 Mass, Acts. ch. 194"

When the first general veterans’ preference statute was
adopted in 1896, there were no women veterans.” The stat-
ute, however, covered ouly Civil War veterans,  Most of them
were beyond middle age, and relatively few were actively
competing for public employment.” Thus, the impact of

eliminated and repliced with « proviean giving dissblid veterans an ahso-
late preference s retention. See Mass. Gen law- A, ok 31, §26
{West 1970 Ree n. NJ, suprn. -

16 For cases presenting simifar challenges to the veteran-" preference laws

of other States, see Ballon v. State Department of Civil Service, 75 X. J.
365, 382 F. 2d 1118 (1978) (suslaining New Jersey absglate preference) ;
Feinerman v. Jones. 335 F. Supp. 252 (MD Pa. 1973) (sustaining Pennsyl-
vanin point preference); Branch . DuBois. 418 F. Supp. 1128 (XD L.
1976) (sustaining Ithnoix modified point preference): Wisconsin Nat'l
Organization for Women v. Wisconsin, 417 F. Supp. 978 (WD Wik, 1876)
tuining Wisconzin point preference).
The provision, passed hortly after the creation of the Women's Av
fary Army Corps (WAAC), see n. 21, infra. 15 currently found at M
Gcn I_ wa Aun., el 4, §7, o 43 (W 1076y, ~e 0. S, supre. “Wartime
Gned us ~ervice perforaed by . member of the “WAAC.”
1y woman who was discharzet and <o served o any corps
or unit of the Unired States established for the purpose of enabling women
to serve with, or as auxiliury te, the armedt forees of the United States and
such woman shall be deemed to be o veteran.”™ Ibid.

1 Stiall numbers of women served n combat rules in every war hefore the
20th century jn which the United &t wolved, but waally unofficially
ised as men. See Binken aud Bach, Women and the Militarv 5
Among the better-known are Molly  Pitcher (R(’\'olulion;ry
War); Deborsh Sampeon (Revolutionary War), and Lucy Brewer (War
of 1812). Passing s one “Geotge Baker,” Brewer served for three years
as a gunner on the UL 8. 5. Constitution (“Old Tronsides™) and dis-
tinzuished herself in several major moval battles i the War of 1812,
See Laffin, Women ta fatth 16122 (100673

e By 1SNTL the average age of Cnvil War vet < in Massachusetts
was already over 500 Thind Annnad Report, N Civil Serviee Comm'n
22 (Jam. 10, INNT). The tiehreaking preference which had been estab-
tished wndee the IR stature had aparently. been: ditlicnlt to enfurce,

dl-

[-“uu/(;gn [qi digitizatioripro vided\bahaofnsiit 0B Mausepie-ford ddavnger Sgenives fhid, The 1506
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fod ne ehimhRPR
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erence for dio b verenns athitiary o deos) B has sinee been

wipgNdct, admil
53 (073) (ot by oo arsuwdldehindgtieeqiedf OCR, Mapepriaizamorayrred oty Civil War veterans

¥s v b Mlibrfirst valul ahsdnte preferenee, see text, at p.
1806 Mase, Acts, ch.
517, §1
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the nreference upon the cinployment opportunities of non-
v ans as a group and women in particular was slight.®

satwithstanding the apparent attempts by Massachusetts
w welude as many military women as possible within the
scope of the preference, the statute today benefits an over-
chelmingdy male ¢dass. This is attributable in some meas-
ure to the variety of federal statutes, regulations, and policies
that have restricted the nubers of women who could enlist
in the Tited States Armed Forees™ o0 Ulargely to the simple
fact that women have never Leen =hjected to a military
draft. Sce generally M. Binkin and S. Bach, Women and
the Miliatry 4-21 (1977},

When this litigation was commenced. then, over 98¢ of
the veterans in Massachusetts were male; only 1.8% were
femalr.  Ane over one-quarter of the Massachusetts popula-
ton were veterans. Durinz the decarle between 1063 and
1073 when the appellee was actively participating in the
Srate's merit selection system, 47.003 new permanent ap-
pointments were made in the classified official service. Forty-
three percent of those hired were women, avd, 537 were
men. Of the women appointed, 1.8% were veterans, while
54% of the men had veteran status. A large unspecified
percentage of the female appointees were serving in lower
paying positions for which males traditionally had not applied.”

> 1n 1806, for example, 2,804 persons applied for civil service positions:
2031 were men, of whom oaly 32 were veterans: 773 were women.  Of
the 647 persons appainted, 325 were men, of whom only 9 were veterans;
122 vere wornen.  Thirteenth Annuat Report, Muazs, Civil Serviee Comm'n
5 6 (Dec. 4, 1896), The average nze of the uppheants was 38, [id.

2 The Anny Nurse Corps, ereated by Congress in 1901, was the first
offictal military wnit for women, hut irs members were not granted full
mibtary rank until 1044, See M. Dinkin and S Bach. Women and the
Mty 421 (1977} {hereinafter Binkin and Baeh); M. E. Treadwell,
The Women's Army Corps 6 (Dept. of Army, Office of Chief of Military
Hitors, 1954} (heraafter Treadwells During World War T, a variety
of propasale were made to enhst wonen for work as doctors, telephone
oprators and clerks, but all were rejected by the War I partment
Sere ibul. The Navy, lowever, interpreted its own nuthority broadly to
indude a power to enlist women ax Yeomw F's and Marine F's. About
1300 women served in this rank, working primarily at clerical jobs.
These women were the firet in the United States to be adiitted to full
mihtary rank and statns, See Treadwell 10.

Ofticial mifitary ecorps for women were established in response to the
nevsnve personned needs of the Second World War,  See generally Binkin
ard Bach: Treadwell, The Women's Army Auniliary Corps (WAAC)—
the wnofticial predecessor of the Women's Army Corps (WAC)—was
ereated on May 14, 1912, followed two months Jater by the WAVES
(Wornen Accepted for Voluntary Enwerzency Service). See Binkin and
Bich 7. Not long after, the U. §. Marine Corps Women's Reserve and
the Coust Guard Women's Rimerve (SPAR) were establizled. See dbid.
S 35 <ome 800 women ulso
wm 751 Nt worked
li0 ema-

LD women served o the fuar sene
i 4 POy

"

ronen, ml e
, [rrnchnie

Pired e airtane miechari , gunnery instructors, air

trafiie controllers, and the Tike.

Tl authorizations for the wowen's nnit< during World War 11 were

temporany The Women's Arined Services Integration Act of 1948, 62
W-375, eetablihed the women's services on @ permanent basis.

Uider the &et, women were given regular military status. However,

quntes were placed on the nnnbers who could enhist, 62 Stat. 357, 360~

31 (no mote than 297 of total enlistad strength) s elimibdiny requrement<

were more atringent than tho-o for rsen, and career opprtunities were
Bt Binken aad Bach 11212 Durmg the 10307 and 160, enlisted
S eonstitated e o than 14 of the totad Joree Tn 1967, the
20 guote was Bled, Act of NavoN 10nT Pab Lo 00-130, § 1 (b), N

St and an the 19T nien renietive policsc- convering women's
Ftiopation in the on'iary hove been eiminated or morhfied - See gon-
L Bnbea el Bt seper dn 1972 wennen <ol constitated Jess than

Ou cach of 50 sample eligible lists that are part of the record
in this case, one or more woman who would have been cer-
tified as eligible for appointment on the basis of test results
were displaced by veterans whose test scores were lower.

At the outset of this litigation the State conceded that for
“many of the permanent positions for whieh males aud fe-
males have comprted” the veteraus™ preference has “resulted
in a substantially greater proportion of female cligibles than
male eligibles” not being certified for eonsideration.  The
impact of the veterans’ preference law upon the public em-
ployment opportunities of women has thus bern severe.  This
impact lies at the heart of the appellce’s federal constitutional
claim.

I

The sole question for cecision on this appeal is whether
Massachusetts, in granting an absolute lifetime proference
to veterans, has discriminated against women in viglation

of the Equal Protection Clause of the Fourteenth
Amendment.

A
The Equal Protection Guarantee of the Fourteenth

Amendment does not take from the States all power of
classification.  Massackusetts Bd. of Retirement v. Murgia,
427 U. 8. 307. 314. Most laws clussify, and many affect
certain groups unevenly, even though the law itself treats
thewn no differently from all other members of the class de-
scribed by the law.  When the basic classification is rationally
based, uneven effects upon particular groups within 2 class
are ordinarily of no constitutionnl concern. New Y ork
Transit Authority v. Beazor, — U, & —; Jefferson v, Hack-
ney, 406 U. 8. 535. 548.  Cf. James v. Valtierra, 402 U. S.
137. The calculus of eflects. the manner in which a partic-
ular law reverberates in a society, iz a legislative and not a
judicial responsibility. Dawdridge v. Williams, 307 U. S,
471; San Antonio Bd. of Educatinn v. Rodriguez, 411 U. 8.
1. In assessing au equal protection chalienge, a court is
called upon only to measure the Lavie validity of the legis-
lative classification. Barrett v, Indiana, 229 U. S. 26, 20-30;
Railway Express Co. v. New York, 336 U. §. 106. When
some other independent right is not at stake, see. e. g., Sha-
pire v. Thompson, 394 U. S. 618, and when there is no *“rea-
son to infer antipathy.” Vance v. Bradley. — U. 8. — it
is presumed that “even improvident decisions will eventually
be rectificd by the democratic process . ...” Jbid.

Certain classifications, however. in themselves supply a
reason to infer antipathy. Race is the paradigm. A racial
classification, regardless of purported motivation. is presump-
tively invalid and can be upheld ouly upow an extraordinary
justification.  Brown v. Board of Education, 347 U. S. 483;
MarLaughlin v, Florida, 379 U, S, 184. This rule applies

tory indicates that thi= wax pot its purpo<e. The provision dates back
to the 1876 veterans” preference biw amd was retaioal ju the Laiw substan-
tially unchanged vl it was eliminated in 1t See n. 14, supra.  Since
veterans i 1896 were o smalt but an exelu-ivdy mede class, sich @ pro-
vision was apparently inchuded 10 ensure that the statute would not be
constrned to outlaw o pre-existing practice of single-sex hiring ex)licitly
authorized under the 1884 Civil Service Statute. See Rule XIN3, M
Cwil Service Law, Rules and Regs of Comuw’es (B8 ¢In «

. eertification, or any law or rezulation shall

request for any L
persons of one e, those of that sex shall be certifie] : otherwtae =ex 4
be distesarded e eertifiearion.”) The veterans” preference statute at no
point endorsed thiz prractic Histarwal materials indicate, however, that
the early peefrzonce fw may bave operated to encourage the cnploy-

200 the onlisgd trenes Joat 1b B 1953 when tis hitngeation ) 3
v ' .m.”:,‘ -:( :‘[ ‘E‘é‘,”’i\}f;{.‘,“’,“},;‘[ !‘/’I‘i;?-,w}‘ :Qf‘{(’/l'ff“\;lrf“" Lippayy. Funding for digitizatiggeywovidediby ihednptitinetof Buseunduki Eonapesianichs bad been ex-

Le fommt enemprion for o TERRSENRE @ Tishnedogy vict, adnebnisedrecbe Aibitiumh Sadubiplahirrort. Mo (il Serviee Comm’n 3, 0
Spe s b aperated e 2000 centuny to pedldedingesengrsed OCR (Mag cdptindrdRind Anmval Repori. M Cwil Seeviee Commn 23

o b from the wapat of thr prefernee. Howeser, the statutory i
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as well tooa elassification that s ostensibly weatrad bat is an
pretext for racial disaimination Yk IWo v,
Hophins, 113 U0 S0 336; Guinn v United States, 233 U, S,
337; of Lave v Wilson, 307 U8 263 Gowmillion v LL"I/II[/UUV/,‘
364 UL 30, Buteas wisomade elear in Washington v Davis,
426 UL S 220 and Village of Arlington {fewyhts v, Metropoli-
tan Howsing Development Corp., 429 U S0 25

obvious

2 even if a neu-
tral law hec a disproportionately adverse effcet upon a rarial
ninority, iis unconstitutional under the Equal Protection
Clanse only if that impact can be traced to a discriminatory
purpose.

Classifications based upon gender, not unlike those buased
upon race, have tractitionally been the touchstone for per-
vasive and often subtle discrimination.  Caban v. Muham-
med, —- U, 8 —, —— (dissenting opinion).  This Court's
recent cases teach that such clessifieations must bear a “cloze
and substantial relationship to important governinental ohjec-
tives.” Craiy v. Boren, 429 U. 8. 190, 197, and are in many
settings unconstitutional.  Reed v. Reed, 404 UL 8. 715, Fron-
tiero v, Richardson, 411 U. S, 677; Weinberger v, Wiesenfeld,
420 U. S. 636; Craig v. Boren, supra; Califrano v. Goldfarb,
430 U. 8. 199; Orr v. Orr. — U S, -—; Caban v. Muham-
med, U3 Although public employment is not a
constitutional right. Massarhusetts Bd. of Rebirement v.
Murgia, supra. and the States have wide discretion in fram-
ing employre gualifications, New York Transit
Authority v. Beazor, — U. 8. —. these precedents dictate
that any state law overtly or covertly designed to prefer
males over females in public employment would require an
exceedingly persuasive justification to withstand a constitu-
tional challenge under the Equal Protection Clause of the
Fourteenth Amendment,

see. €. g,

B

The cases of Washington v. Davis, supra, and Village of
Arlington Heghts v Metropolitan Housing Development
Corp., supra, recognize that when a neutral law has a dis-
parate impact upon a group that has historically been the vie-
time of discrimination, an uncoustitutional purpose may still
be at work. But thuse cases signalled no departure from the
settled rule that the Fourteenth Awmendment guarantecs
equal laws. not equal results. Davis upheld a job-related
employiuent. test that white people passed in proportionately
greater numbers than Negroes, for there had been no showing
that racial discrimination entered into the establishment or
formulation of the test. dArlington Heights upheld a zoning
board decision that tended to perpetuate racially segregated
sinee, apart from its effect, the board’s
¢ be nothing mes- then an application
STV Lital Those princ
apply with equal foree to 2 cuse invoiving alleged gender

housing patterns

Den’ o

AARESE R

T Pty

diserimination.

When o statute gender-neuteal on its face is challenged on
the ground that ats effects upon women are disproportionably
adver-. o two-fold inguiry is thus appropriate. The first
question ic whether the statutory classification is deed neu-
tral in the sense that it is vot gender-based. 1 the classt
fication itsclf, covert or overt. is not bascd upon gender, the
second gque-tion is whether the adverse cffeet refiects invidious
gender-hased  diserimition. Vitlage  of  Arlingtor
Height v Motropotitan Housing Authosity, supra, at 226,
In this second mquiry, impact provudes an “important start-
but purpoesceful diserimination is “the

See

g pomt.” of, - --

115
A

The question whether eh. 310§ 23 establishes - classifica-
tion that is avertly or covertly baserl upon gender must first
be considered.  The appellee lias conceded that ol 31, §23 4s
neutral on its fuce. She has also acknowledged that state
Living preferences for veterans are not per se invalid, for she
has linited her challenge to the absolute lifetime preference
that Massachusetts provides to veterans.  The Distriet Court
made two central findings that are relevant here: first, that
ch. 31, §23 serves legitimate and worthy purposes; second,
that the absolute preference was not established for the pur-
pose of discriminating against women. The appellee has
thus acknowledwed and the Distriet Court has thus found
that the distinction Lotworn vererans and nonvelacuns dravm
by ch. 31. §23 is not a pretext for gender disccunination.
The appellee's concession and the District Court’s finding are
clearly correct

If the impact of this statute could not be plausibly ex-
plainerd on a neutral ground. impact itzelf would signal that
the real classification marle by the law was in fact not neu-
tral. See Washington v. Daws, supra. 426 U. 8., at 242;

Village of Arlington Hcights v, Metropolitan Housing Au-
thority, supra, 420 U, 3. at 266, But there ean be hut one au-
swer to the question whether this veteran preference excludes
significant numbers of women from preferred state jobs be-

cause they are women or hecause they are noenveterans,

Apart from the fact that the definition of “veterans™ in the

statute has always been neutrad as to gender and that Massa-

chusetts has consisteutly defined veteran status in o way that

has been inclusive of woien who have served m the military,

this 1s not a law that can plausibly be explained only as a _
gender-hinzed classification.  Indeed. it is not a law that can

rational’, be explained on that ground.  Veteran status is

not uniquely male.  Althouzh few women benefit from the

preference, the nonveteran class is not substantially all-

feinale. To the contrary. significant numbers of nonveterans

are men, and all nonveterans—male as well as female—are

placed at a disadvantage. Too many men are affected by

ch. 31, §23 to permit the inference that the statute is but a

pretext for preferring men over womeun.

Morcover, as the District Court mnplicitly found, the pur-
poses of the statute provide the surest explanation for its
impact. Just as there are cases m whieh impact alone can
unmask an invidious classification, cf. Yiek Wo v. Hoplins,
supra, there are others. in which—notwithstanding impact—
the legititnate noninvidious purposas of a law cannot be
mizsed. This is one.  The distinction made by ch, 31, §23,
15, as 1 seems to b2, quite simply between veterans and non-
veterans, 1ot between men and women

I

The dispositive question, then, is whether the appellee has
shown that a gender-based diserimivatory purpose has, at
least in some measure. shaped the Massachusetts veterans’
prefercuce legislation.  As did the Distriet Court, she points
to two hasic factors which in hér view distinguish eb. 31, § 27
from the neutral rules at azsue in the Washington v. Davis
and Arlington Heights cases. The fiest is the pature of the
preference, whieh is saud 1o be demonstrably gender-biased
in the scense that 1t favers a statuz reserved under federal

militars poliey primarly tomen. The second concerns the

conedition Saniored iy fhe it Ouiradr daikibraiddumiing /i;l’w({’/llliflll()/l %’)(L(‘)t{/é(l(/gf\" ! 71”//5?\'{5?[‘1‘1‘4‘l(l)z".t}l]zgalzl/‘/;l' ‘4(1;u'/‘ﬁ/!/"‘z”:\”g‘t:/‘\l‘ﬂ 2" the employ-

Education 40217 50116,

the ment of the case before s

Library Services and Technology Act, u(//u//il.l‘YE’)'lfz/Hi”l/‘f&rli,‘t'&}’l'(S'}[/Yv‘il//?/‘}/w_'“”" an unpact elaimed to be too
It i~ apmnct this hackgrotnd of ]n4vm-(!:-M"‘tf‘n’f\’t)*wiﬂl«fwu«l;(IJG’R, mpneeaitiditertorhave been unintended

The appellee contewds
that these factors, coupled with the faet that the preference
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jseff has littde if way relevanee o actual jobs performance.
mare than suffice to prove the disertrinatory ntent requived
1o establishl a constitutional violation

The contention that this veterans’ preference 15 “mhereatly
pon-netitral T or presumes that the State, by
favorng veterans, mtentionally incorporated into jts public
pnployment policies the panoply of sex-based and assertedly
diserinnnatory federal laws that have prevented all but a
handful of women from becoming veterans. There are two
wiivus difficulties with this argument.  First, it is wholly at
odls with the District Cowrt’s central finding that Massa-
chnsetts has not offered a preference to veterans for the
pupnse of disecimuuating agamst women,  Second,
not be reconciled with the assumption made by hoth the
appeliee and the District Court that a more limited hiring
preference for veterans could be sustained  Taken together,
these difficulties are fatal

To the extent that the status of veteran 1s one that few
worncnt have been enabled to achieve, every hiring preference
for veterans. however modest or extreme, 1s inherently
gender-biased.  If Massachusetts by offering such a prefer-
ence can be said intentionally to have meorporated into its
state employment poficics the historieal gender-based federal
military personnel practices, the degree of the preference
would or should make no constitutional difference.  Invidious
diserimination <loes not become less so hecause the diserimina-

Cwender-binsed

i can-

tion accomplished ts of a lesser magmtude.”  Diserimmatory
mtent is simply not amenable to calibration. It either is a
factor that has influenced the legislative choree or it is not.
The District Court’s couclusion that the absolute veterans’
preference was not originally enacted or subsequently re-
afbmned for the purpose of giving an advantage to males as such
wecessarily compels the conclusion that the State intended
nothing more than to prefer “veterans.”  Civen this finding,
simple logic suggests that an intent to exclude women from
significarie public jobs was not at work in this Jaw. To
reason that it was, by describing the preference as “inherently
non-neutral” or “gender-hiased.” is rerely to testate the fact
of impact. not to answer the question of intent

To be sure. this case 15 unusual in that it wvolves a law
that by design is not neutral.  The law overtly prefers vet-
eraus as such. \s opposed to the written test at issue in
Dawvis, it does not purport to define a job related charaeter-
itic.  To the contrary. it confers upun a specifically deseribed
d to be particalarly deserving-—a competitive
But the Distriet Court fuurs!. anl the appellec
hi: rot vh':')utul that this legislative choice was legitinate
The basic distinction between veterans and nonveterans,
having been found not gender-Lased. avd the goals of the
preference having been found worthy. ch. 31 ust be ana-
lyzed as is any other neutral Jan that casts a greater burden
upon women as a group than upon men as a group. The
culistinent pohicies of the armed) services niay well have dis-
cimninated on the basis of sex. See Frontiero v, Richardson,
AN U 806775 o Ballard, 319 U, %, 498, But
the history of diserimination agaunst wornun i the military

ErOUD—peree

Sehlesinger 1.

is ot on trial in ths case

The appeliee’s altimate arguinent rests upon the presump-
tion, comtnon to the eriminal and eivil law, that a person
intends the natural and foresecable consequences of his vol-
untary actions. [ler position was well stated §

eurring opinion in the District Court

in the con-

“Conceding . that the goal here was to Lenefic the
veteran, there Js no reason to absvlve the Jegistature
from awarcness that the meaus chosen to achieve this
goal would freeze women out of ull thuse state jobs
actively sought by men. To be sure. the legislature
did not wish to harm wotnen.  But the cutting-off of
women's opportunities was an mevitable concomitant of
the chosen scheme—as inevitable as the propusition that
if tails is up. heards must be down. Where a law’s con-
sequences are that inevitable. can they meanygfally be
deseribed as unintended?” 451 F. Supp. 143, 131,

This rhetorical guestion nnphes that a negative answer is
obvious, but it is not. The decision to grant a preference
to veterans was of course “intentional.” o, necessarily. did
an adverse hnpact upon novveterans follow from thar deci-
sion.  And it cannot seriously be argued that the legislature
of Massachusetts could have been unaware that most veterans
are men. It would thus be disingenuous to suy that the ad-
verse consequetices of this legislation for women wers unin-
tended, in the sense that they weve not volitional o iy the
sense that they were not foreseeable.

“Discriminatory purpose.” however, nnplies jnore than in-
tent as volition or intent as awareness of consequences.  See
United Jewish Organizations v, Carey. 430 U, S, 144, 179
(concurring opintony.® It implies that the decisivnmaker,
m this case a state legislature. selected or reaffirmed a partic~
ular course of action at least in part “because of,” not umely
“in gpite of”" its adverse effects upon an ulcntxﬁablg- group.™
Yet nothing in the record demonstrates that this preference
for veteraus was originally devised or subsequently re-enacted
because 1t would accomplish the collateral goal of keeping
women in a stereotypic and predefined place in the Mas-
sachusetts Civil Service.

To the contrary, the statutory history shows that the hene-
fit of the preference was cousistently offered to “any person”
who was a veteran. That benefit has been extended to
women under a very broad statutory definition of the term
veteran.™ The prefercuce formula itself, which is the foeal
point of this challenge. was first adopted—so it appears from
this record—out of a perceived need to help a stall group of
older Civil War veterans. It has since been reattirmed and

1 Proof of disctinim itory intent wust Ree=sanly onendly ey on ob-
jeetive dactors, <eversl of whieh were outlined an Villicge of Arlington
Heights v Metropolitan Housing Authority. $29 U0 8. 252 265, The
inquiry ix practical. What a legislature or anv official entiry is “up to”
may be plun from the residts i actions achieve, or the results they

avoid.  Often 1t 1= nude clear from what has been callel, in a dificrent
context, “the wive and take of the sunation * Cramer «. Enited States,
325 U.S. 1, (Jark~on, I

t~ aet lo say that the meviabilny or foreseabadity of eonse-
quences of a neurral rule has no bearing upon the existence of diserimi-
matory wntent. Certunly, when the adverse consequieneess of 2 liw apon
an identifiable grong are s mevitable the geader-based consequences
of b 31, §23, o strong mterenee thut the adverse effeets were desined
can reasonably be deawu, But e this mguirs —made it~ wnler the
Constrution=—an inference is a0 workimg tool, nut o synonyvin for proof.
\\‘hrn as ll(‘n the unpwrv 1 aseentally st tuiivordabde consauenee of 2

: , < o <

'The ““{})ol[{uh‘?/ Blhthe'$y. 'd)m'/u‘zm"L(H!“L}V)/ ary. '}-'11/1(7/;'1':'7'/0'/“(/Ig.'“/ u/mu/ /())#(/Uty /7\ 1/1’0 /)1 l/lu'te 0) r\;\' )IIHII‘(\I)‘[)/ 4‘/’{7‘/}{1 l"s ""ﬂ o5 ".(' llwnn;nl:,
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extonded only to cover new veterans®  When the totality
of legislative actions establishing and extending the Massa-
chusetts veterns' preference are considered, see Washington
v. Davis, supra. 426 UL 8. at 2420 the law remains what it
purports to be: o preference for veterans of either sex over
nonveterans of either sex, not for men over women.
v

Veterans' hiring preferences represent an awkward—and,
many argue, unfair-—exeeption to the widely shared view that
merit and merit alone should prevail in the employment
policies of government. After a war. such laws have been
enacted virtually without opposition.  During peacetime they
incvitably have come to be viewed in many quarters as un-
democeatic and unwise®  Absolute and permanent prefer-
ences, as the troublad histery of this lasw demonstrates, have
always been subject to the ubjection thut they give the vet-
eran more than a square deal. But the Fourteenth Amend-
ment “cannot be made a refuge from ill-advised . . . laws.”
District of Columbia v. Brooke, 214 U. S. 138. 150. The
substantial edge granted to veterans by ch, 31, §23 may
refiect unwise policy. The appellee. however, has simply
failed to demonstrate that the law in any way reflects a
purpose to diseriminate on the hasis of sex.

The judgment is reversed. and the case is remanded for
further proccedings consistent with this opinion.

—_—

Mg, Justice Stevexs, with whom Mr. Justice WHiTE
joins, coucurring.

While I concur in the Court's opinion, T confess that T am
not at all sure that there is any difference between the two
questions posed at pp. 16-17, ante. If a classification is not
overtly based on gender, T am inclined to believe the question
whether it is covertly gender-hased is the same as the question
whether its adverse effects reflect invidious gender-based dis-
crimination. However the question is phrased, for me the
answer is largely provided by the fact that the number of
males disadvantaged by Massachusetts’ Veterans Preference
(1,867,000) is sufficiently large—and sufficiently close to the
number of disadvantaged feruales (2,954,000)—to refute the
claim that the rule was intended to benefit males as 2 class
over females as a class.

Mr. Justice MarszaLr, with whown Mu. JUsTICE BRENNAN
. B

N lszentInZ.

Although acknowledging that in sone circumstances, dis-
criminatory intent may be inferred from the inevitable or
foreseeable impact of a statute, ante, at 22 n. 25, the Court

2 The appellee s snggested that the fornier statutory exception for
o onn 13, 14, sapro. supphes evidence  that

“women's Tequisinons,
Mazsachuseits, when 1t established and cibeequently realtirtned the ahso-
tate preference Temslinnn, wesnnusk thar woaien wondd not or should rhxot
compete with men. Shie has further s eoted that the former provision
extending the preference to certain fomle dependents of veterans, »ec n. 10,
31, §24 1% Tued with “old potions” about
the proper roles and needs of 1l seves See Califano 1 Goldfarb, 430
U. & 199; Wenborar v Waewafodd 120 U0 S 636 But the first sug-
gestion is totadly Delied 1A e tantors Tostory, oo P 11-14, and en.
19, 20, sipra and the sceond fuls o scconnt fur the Lulhir(\“nl statutory
rerogoitiong, rbation of wonnen to 1la- Naton's wilitay cfforts

o the cot fae 1
/50/1.&(}/‘0‘1(4/7): [[/IILI’I s"/l yQﬁl,l(I/ZL)v'_L(I;Q“Ir!

e

supra. demonstrates that b

Xee generall

concludes that wo such inutent has been established here. T
canuot agree. In my judgmeut, M husetts” choiee of an
phzolute veterans’ preference system  evinees  purposeful
gonder-based  discrimiination.  And because the statutory
scheme bears no substantial relationship to a legitimate gov-
ernniental objective, it cannot withstand serutiny under the
Equal Protection Clause.

1

The District Court found that the *prime objective” of the
Massachusetts Veterans Preference Statute, Mass. Gen. Laws,
ch. 31, §23, was to benefit individuals with prior iilitary
service. 415 F. Supp. 485, 407 (Mass. 1976). See 451 F.
Supp. 143, 145 (Mass. 1978). Under the Court's analysis,
this factual determination “necessarily compels the conclusion
that the state intended nothing more than to prefer “seterans.”
Given this finding. simple logic suggests than au intent to
exclude women from significant public jobs was not at work in
this law.” Ante, at 20. I find the Court’s logic neither
simple nor compelling.

That a legislature seeks to advantage one group does not,
as 2 matter of logic or of common sense, exelude the possibility
that it also intends to disadvantage another. Individuals in
general and lawmakers in particular frequently act for a vari-
ety of reasons.  As this Court recognized in Arlington Heights
v. Metropolitan Housing Development Corp., 420 U. S. 252,
265 (1977), “[r]arely can it be said that a legistature or ad-
ministrative body operating under a broad mandate made a
decision motivated by a single coucern.” Absent an omni-
seience not commonly attributed to the judiciary, it will oftcn
be impossible to ascertain the sole or even dominant purpose
of a given statute. See McGinnis v. Royster, 410 U. S.
263, 276-277 (1973): Tly. Legislative and Adminjstrative
Motivation in Constitutional Law, 79 Yale L. J. 1205,
1214 (1970). Thus, the critical constitutional nquiry is not
whether an illic: ~ -toration was the primary or but-for
cause of u :lecisin ~.rue - whether it bad an appreciable
role in shaping & gives logrsiutive enactinent.  Where there 1s
“proof that a discriminatory purpose has been a motivating
factor in the decision. . .. judicial deference is no longer justi-
fied.” Arlington Heights v. Metropolitan Housing Corp.,
supra, at 265-266 (emphasis added).

Moreover, since reliable evidence of subjective intentions
is seldom obtainable, resort to inference based on objective
factors is generally unavoidable. See Beer v. United States,
495 U. S. 130, 148-149. n. 4 (1976) (MansHacL, J., dis-
senting); cf. Palmer ¥. Thompson, 403 U. 8. 217. 224-225
(1971} United States v. O'Brien, 391 TU. 8. 367, 383-384
(19538). To discern the purposes undetlying facially neutral
policies, this Court has therefore considered the degree, in-
evitability, and foreseeability of any disproportionate impact
as well as the alternatives rcasonably available.  See Monroe
v. Board of Comumissioners, 391 U. 8. 430. 459 (1968); Goss
v. Board of Education, 373 U. S. 633, 638-680 (1963); Gomul-
lion v. Lightfoot, 364 U, 8. 339 (1960} ; Griffin v. Nlinois, 351
U.S. 12,17 n. 11 (1956). Ci. Albemarle Paper Co. v. Moody,
422 V. S. 405, 425 (1975). ; :

In the instant case, the impact of the Massachusetts statute
on women is undisputed.  Any veteran with a passing grade
on the civil service examt must be placed ahead of a non-
veteran, regardless of their respective scores.  The Distriet
Court found that. as a practical matter, this preference sup-
plants test results as the determinant of upper-level civil

lae  Eiading Wofodég Bithetion provided by hsotntifusebd Middim Dind Sétppry S va$8-489. . Because
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avil cervice employment an almost exclusively male pre-
ppative. 451 T Supp.,at 151 (Canpliell, J.; coveurring).

As the Distuiet Court recognized, this consequence followed
fure-ecably, indeed inevorably, fromn the long history of pol-
iwic - severely limiting women’s participation in the iailitary.
Althongh neutral in form. the statute is anything but neutral
i application. Tt inescapably reserves a major sector of
publie cuployment. to “an already cstablished class which,
130 matter of historical fact, is 98% male.”  Tbid. Where the
forezecable impact of a facially neutral policy is so dispro-
portionate. the burden should rest on the State to establish
that sex-based considerations played no part in the choice of
the particular legislative scheme. Cf. Castauneda v. Partida,
430 U. & 482 (1977) ; Washington v. Davis, 426 U. S, 229, 241
(7o) s Alexonder v Londsinng, 405 UL S 623, 632 (1072) ; see
generally Brest. Pelmer v, Thompson: Auw Approach to the
problern of Unconstitutional Legislative Motive, 1971 Sup.
Ct. L. Rev. 93. 123,

Clearly. that burden was not sustained here. The legisla-
tive history of the statute reflects the Commonwealth’s patent
appreciation of the impact the preference system would have
on women, and an equally evident desire to mitigate that
impact only with respect to certain traditionally female occu-
pations.  Until 1971 the statute and implementing eivil serv-
iee regulations exempted from operation of the preference any
joh r(qnmtlon" “espicially ealling for women.” 1934 Mass.

Acts, ¢h. 627, §5. Sec also 1896 Mass Acts, ch. 517, §6;
1910 Mass. Act. chi. 150, § 2; 1945 Mass, Acts. ¢h. 723, § 2 (e);
1965 Mass. Acts, ch. 53, §2; ante, at 9. 1. 13, 14, In prac-

lice, this exemption. coupled with the absolute preference for
veterans, has ereated a gender-based civil service hierarchy,
with women occupying low grade elerical and secretarial jobs
and nen holding more responsible and remunerative posi-
tions. See 415 F. Supp., at 48S; 451 F. Supp.. at 148 n. 9.
Thus, for over 70 vears, the Commonwealth has maintained,
as an integral part of its veteran’s preference system, an ex-
emption relegating fonale eivil service applicants to occupa-
tion~ traditionally filled by women. Such a statutory scheme
bath reflects and perpetuates precisely the Kind of archaic as-
sumiptions about women's roles which we have previously held
invalid.  See Qrrv. Orr, U.S. — (1079) ; Califano v, Gold-
fnrb 430 U. S. 199, 210-211 (1977); Stanton v. Stanton, 421
U.S.7,14 (1073) ; Weinberger v. Wiesenfeld, 420 U. S. 636, 645
(191(1)‘ Particularly when viewed against the range of less
discriminatory alternatives available to assist veterans,” Mas-

490, 495497 (Mass. 1076); 451 F. S 113,

ota on women's Dar-

el g rements hn' LR MCTe
rapect to age, meatal and phyaicad lpllhhl( parentd consent, and edu-
ctional attainment. M. Binkin and S, Bach, Wonen and the Miltiary
(1%7) (hereinafter Binkin and Bach); Note, The Equal Rights Amcnd-
ment ard the Military, 82 Yale Lo J. 1333, 1539 (1973). Until the 1970%,
the armed forees prechuded enlistment and appointiment of women, but
1wl nen, who were tncied o had dependent children.  See 415 F. Supp,
S0, App. 85 Exe 5500, 103, 104 Sex bd restrictions on advance-
*and training opprthiities nbso dindinis sl the incentives for quahi-
o Binkia and Bach 10217 Beans, Sex Discrini-
i the Mditan 67 Mt L Rev 10, 50-53 (1979). Cf Schlesinger
Y Bubied 419 U8 198 00N (1975).

Hm unbikee the sl ment examination in Washingten v. Daves, 424
VS un (1ahy wh L othe Conrt fonnd to be demonstrabiy jabord e,
e Mesachiesetts e reanlts of sex bied
policics oy it by woren’s cunrent fitnees for culn public
Se BT at B

bl vowen 1o enler

preboponee statute meorportes

m‘u.,
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tpaent S,
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Macadi etts See b anil StabibrayySerticel whr menigld gy AUE admi
P ment s Ui einond Gender D8 ooty Bl W)‘/'l?/a}mf()(k
Liobon 13 (1077 e tatutes). Other States andd the ].d.r. Gov-

sachusett’s choice of a forinula that so s¢ Iy restricts
public eimployment opportunitics for women eannot rexsonably
be thought gender-neutral.  Cf. Albemarle Paper Co. v.
Moody, supra, at 425, The Court’s conclusion to the con-
trary—that “nothing in the record” evinees a “collateral goal
of keeping women in a stereotypic and predefined place in the
Massachusetts Civil Service,” ante, at 22—displays a singu-
larly myopic view of the facts established below.?

It

To survive challenge under the Equal Protection Clause,
statutes reflecting gender-based discrimnination must be sub-
stantially related to the achievement of important govern-
mental objectives. See Califuno v. Webster, 430 U. S. 313,
316-317 (1977); Cralg v. Boren, 429 U. S. 190, 197 (1976);
Reed v. Reed, 404 U, S, 71, 76 (1971). Appellants hepe ad-
vance three interests in support of the absolute preference sys-
tem: (1) assisting veterans in their readjustment to civilian
life; (2) encouraging military enlistment; and (3) rewarding
those who have served their country. Brief for AppeBlants
24. Although each of those goals is unquestionably legiti-
mate. the “mere recitation of a benign compensatory purpose”
cannot of itself insulate legislative classifications from consti-
tutional scrutiny, Weinberger v, Wiesenfeld, supra, at 648.
And in this case. the Commonwealth has failed to establish a
sufficient relationship between its objectives and the mweans
chosen to effectuate them.

With respect to the first interest. facilitating veterans’ tran-
sition to civilian status. the statute is plainly overinclusive.
Ci. Trimble v. Gordon, 430 U. 8. 762, 770-772 (1971);
Jiminez v. Weinberger, 437 U, 8. 628, 637 (1974). By con-
ferring a permanent preference. the legislation allows veterans
to invoke their advantage repeaterdly, without regard to their
date of discharge. As the record demonstrates. a substantial
majority of those currently cnjoving the benefits of the
system are not recently discharged veterans in need of read-
justment assistance.*

Nor is the Commonwealih’s second asserted interest, en-
couraging military serviee, a plansible justification for this
legislative scheme. TIn its original and subscquent re-enact-
ments. the statute extended benefits retroactively to veterans
who had served during a prior specified period. See ante,
at 8-9. If the Comimonwealth's “actual purpose” is to induce
enlistment. this legislative design is hardly well-suited to that
end. See Califano v. Webster, supra, at 317; Weinberger v.
Wiesenfeld, supra, at 64S. For I am unwilling to assume what
appellants made no effort to prove, that the possibility of
obtaining an ex post facto civil service preference significantly
influenced the enlistment eci<ions of Massachusetts residents.
Moreover, even if such influence could be presumed, the
statute is still grossly overinclusive in that it bestows benefits
on men drafted as well as those who volunteered.

ernment grant point or tie-breaking preferences that do not foreclose
opportunities for women. Sec ad., at 13, wud nn. 13, 14; ante, nt 4 n. 7;
Hearing: before the Subcomuiitter on Civil Service of the House Com-
mittee on Post Office and Civil Service, 95th Conyr., Ist Sexs, 4 (1977)
(statement of Alan CaspbeB, Chairman, U, 8§ Civil Service Commission).
3 Although it 1 relevant that the preference statute abso dimdvantages a
at [ (Fe <, J., comeurring), it is
chusetts men over IS are veterans, as
t~ wamen. App. &. Ghven this dis-
parity, conl the iy of Batent nated wt pp. 4235, sipra. the abeolute
number of men dionied preference cannot be dispositive, especially sinee
they ke not faced the barriees ta achieving yeteran status confronted
vomen. Sen 1supre. .
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Fivally, the Conmonwealth'’s third interest, rewarding vet-
erans, does not “adequately justify the salient features” of this
preference systemi. Craig v. Boren, 420 U. S, at 202. See
Orr v. Orr, U. S., at —. Where a particulur statutory
scheme visits substantial hardship on a elass long subject to
dizerimination, the legislation cannot be sustained unless
“carcfully tuned to alternative considerations” Trimble v.
Gordon, supra, at 772. See Caban v. Mohammed, — U. S.
—— n. 13 (1979); Mathews v. Lucas, 427 U. 8. 495 (1976).
Here, there are a wide variety of less discriminatory means
by which Massachusetts could effect its compensatory pur-
poses. For example, a point prefercnce system, such as that
maintained by many States and the Federal Government,
soe n. 2, supra, ot an absolute preference for a limited dura-
tion, would reward veterans without cxcluding all qualified
women from upper level civil service positions. Apart from
public employment, the Commonwealth, can, and does, afford
assistance to vetcrans in varinus ways, including tax abate-
ments, educational subsidies, and special programs for needy
veterans. See Mass. Gen. Laws Ann,, ¢h. 59, § 5 {(West Supp.
1079); Mass. Gen. Laws Aun., ch. 69, §37. 73 (West Supp.
1979) ; and Mass. Gen. Laws Ann,, chs. 115, 115A (West Supp.
1978). Unlike these and similar benefits, the costs of which are
distributed across the taxpaying public generally, the Massu-
chusetts statute exacts a substantial price from a discrete group
of individuals who have long been subject to employment dis-
crimination,® and who, “because of circumstances totally be-
yond their control, have [had] little if eny chance of becoming
members in the preferred class.” 41 - F. Supp,, at 490, See
n. 1, supra.

In its present ungualified form, the Veteran’s Preference
Statute precludes all but a sall fraction of Massachusetts
women from obtaining any civil service position also of in-
terest to men. See 431 F. Supp., at 151 {(Campbell. J., con-
curring). Given the range of alternatives available, this
degree of preference is not constitutionally permissible.

I would effirm the judgment of the court below.

THOMAS R KILEY., First Assistant Attoracy General. State of
Mawachusetts (FRANCES X, BELLOTT!, Attorasy General, and EDWARD
F VENA. Assistant Attoracy General, with him on the brief) for appellants:
RICHARD P. WARD, Hoston, Mass (STEPHEN B. PERIL MAN,
FLEANOR D. ACHLSON. JOHN H. MASON, ROPES & GRAY. and
JOHN REINSTEIN, nith him on the brich) for sppeliee.
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