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IN THE SUFREME COURT OF THE
STATE OF UTAH

* k ok ok ok kX kK kK kK kK Kk k&
MICHAEL W. STRAND, :
Plaintiff-Appellant, :

vs. : Case No. 16176
JACK CRANNEY, et al.,

Defendants-Respondents. ;

ok ko ok ok k ok ok ok ok Kk ok %

BRIEF OF APPELLANT
dodok ok ok ok kK ok ok ok k% X

STATEMENT OF THE NATURE OF THE CASE

This is an appeal from the Judgment rendered in the
Third Judicial District Court, Salt Lake County, State of
Utah, the Honorable G. Hal Taylor, Judge.

DISPOSITION IN THE LOWER COURT

On February 7, 1978, the appellant filed a complaint in
the District Court, Third Judicial District, Salt Lake County,
State of Utah, against the respondent alleging the respondents
without authorization sold certain stock of appellant which
stock was pledged as sccurity for loans from respondents to
appellont. 1t was further alleged that respondents were in

posccscion of stock of the appcellant and improperly refused

to return said stock. (R. 2-5). An order to show cause
sccliing retusn of the stock was aleoo issuced by the District

3o o vacate the order to show cause
*/)mnmu/ /7\\ /71( SJ uum(\ Im\ Ir hr (/1\ I_l/ll(/lll‘ for digitization provided by the Institute of Wu\(um and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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was heard and denied and the case given preferential trial
setting. (R. 22) The respondents duly filed an answer and
counterclaim. (R. 39) 1In the latter pleadine. the respondents
alleged a joint venture in the stock and souglht velief.
Appellant made reply to the counterclainm (R. 46) and the
matter came on for trial on April 12, 1978, before the
Honorable CG. Hal Taylor, Judge. On the 20th day of June,

1978, Findings and Judeneat were rendered dismissing the
appellant's complaint and avarding relief to respondents

on their counterclaim. (R, 94-101) A rotion pursuant te

Pule 57 1o alicr and amcnd the Judgmont for a new trial was
therealver filed by appellant. (R, 103). On RNovewber 17,

1978, amondel Tintings and a Judgrent werc entered (R, 114-122)
findiay that a parvtnership eorcementr cuisted bhetween the
appeolitant and he respondert and thal the recpondent was,
therefore, cntitled to once-talf of ceriairn stock chat had

been deporited by the appellant with the responaent in oxcliangs

for sums that had been advanced by the resyondent ve the

aprotiang .

RI1IIME Qoo oy
The opre) oot roguested the o er ooar D Tipdia e of e
Diccy o Court o sloanT0 b e coed and s there Boo i
Uit o e ol the ind ad oo v astod wit? N Lo
dopartnoersh G ih the co | NN RS LN o
with o] PRI TR SR REARE TS Pl col ooyl .
advee. DI RN T - ' 8 not
JERRSER ! . A )
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STATEMENT OF FACTS

Appellant's statement of facts is taken from the trial
transcript which will be designated as (Tr.).

The case involves a series of transactions between the
parties which were at first considered by both to constitute
secured loans. Thereafter, according to the respondent, the
transactions changed in nature to be partnership transactions
wherein the respondent was to advance sums of money in exchange
for which the appellant was to deposit stock with the respondent
which was to become partnership property. According to the
respondent, the parties were to split the profits from the resale
of the stock. The appellant acknowledges that there was some
discussion concerning a partnership, but contends that no agree-
ment was ever reached and that all of the transactions between
the parties constitute secured loans.

The Court found with the respondent and against the appellant
that a partnership agreement had, in fact, been formed and that
the respondent was entitled to one-half of the stock after
certain adjustments had been made for repayment of sums advanced.

The first transaction between the parties occurred on
March 5, 1977. The transaction was discussed at a dinner
meeting betwecn the appellant and the respondent and their
wives. Wnile at dinner, the respondent inquired of the appellant

concerning his business activities and the fact that the

anpc 1lant was a trader of stocks. During the course of the
dinner the respondent tendered to the appellant the sum of
§1,00% vhiich the respondent requested the appellant invest in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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any way he saw fit. Thereafter, the appellant ordered for
the respondent's bencfit and in the respondent's account at a
stock brokerage firm, Olsen & Company, 4,000 shares of
Classic Mining Corporaticn stock. The purchase amountazd to
approxinately $1,000. The respondent recaived the stock in
his account and the appellant paid therefor. The above 1is
the totality of that transaction. There was no refercnce to
a partnership; a joint sharing of the profits and losses; nor
a community of interest in the stock or in the requirement of
a joint determination as to when to sell. (Tr. 13-14, 143-144).
The second transaction involved an advance of $20,000
to the spprellant by the respondent on March 25, 1977. 1In
exchange for the $20,000 advance, the appeliant executed in
favor ¢f the reswvondent a promissory note and a secuvity
agrecment. {Sec Extibits 5 and €). Pursuvant to the sccurity

0,007 shores

o

eprcement the appellant gave to the respondent

of Clas. i¢ Miniap Corporation stocik. Additionally, aso

consideration for the loan, appellant pgave to the rosporndent
10,000 shares of Classic Mining Corpceration stock.  Tae notc

5o

was not to boar interesc. (Tr. 14, 12, 25, 30-227.

The newt tronsaction tock place on spvil o, 19770 Tt
involved a forther advance of §15 0070 ooy vith  nother
cxchoape of stock for collaveral ond o prosdos oy, Dot Clvhible
7). At this tive an addivioncl oo T Shares o Claonic
Mining Corporation comueon siacit @ oo depo fted by rho cppelion
wvith the veanardens . Avnina, 10 dn non el ated thar SLTo oo
aetion inoluod o Turther 1o ol e s e o
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as collateral although no written security agreement was made
at the time of this transaction. (Tr. 14, 28, 33-34, 148-149,
Exhibits 3 and 7).

The next transaction involved the alleged formation of
a partnership. On May 4 or May 5, the appellant again went
to the respondent to borrow an additional $20,000. The res-
pondent testified that at this point he did not trust the
appellant because his failure to repay earlier loans, and un-
wiliing to lend the appellant more money on a loan basis but
for some unexplained reason he was willing to advance additional
monies if a partnership were to be formed wherein each party
would share in the profits to be made from the subsequent sale
of the Classic Mining Corporation stock. (Tr. 35, 46-48).

The appellant's version is somewhat different. Although
the appellant acknowledges that a partnership in the future was
discussed, he denies that the terms of any present partnership
were agreed upon. (Tr. 156, 162).

The other participant in the meeting denies that a
partnership was agreed to. (Tr. 228-231).

According to the resmondent, the terms of the partnership
were that the partnership property would consist of 800,000
shares of Classic Mining Corporation stock; that sufficient
stock would te sold that respondent Cranney could recoup the
$56 000 adva~ced to Strand; then another amount of shares
would be sold <o that Strand would receive $56,000; thercafter,

the stocs would be snld and the procceds would be split. (Tr. 50-51).
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Appellant Strand's version was somewhat different. He
testified that the partnership discussed involved respondent
Cranney creating additional buying intoc the stock market
for Classic Mining Corporation stock in the amount of $500,000
and that if he did so then each would reccive $56,000 and then
the balance of 300,000 shares were to be divided between the
two. Further, respondent Cranney was going to take his portion
and reinvest in further ventures with the appellant (Tr. 158-
161). Appellant Strand's version was suppcrted by the
independent witness at the meeting. (Tr. 229).

The following facts concerning the alleged partnership
formation after the April 18 meeting are undisputed:

1. The voucher copy of the check issued by Cranney

to Strand for $20,000 on the April 18 meeting
did not state partnership contribution, but
rather provided '"Loan on stock 400,000 shares
of Classic Mining" (Tr. 102, 161-162, Exhibit
14) .

2. The defendant did not cancel the two previous
promissory notes which he stated were to be
cancelled and deemed a partnership contribution
(Tr. 34).

3. When defendant delivered some stock back to
plaintif{f, he signed a receipt indicating receipt

of "collatcre1l™ (Te. 111-112, Tibiic 17)Y); not
distributien of partnersnip properiy.

4. The plainviff himself wan
the terus of the partnership o Ot s
the partnership propevty (Tv. €4, line 15-14)

135).

5. There was no asreer>ne s to o) thie Oy c
HMininy, stock wouid be sold ar vin Soacetde
whon to sell the v owcn Led poroa Doyl rty

(Tr. 53, lince lLo-20).
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10.

11.

12.

13.

It was agreed to prepare a written agreement

at some future time and the written agreement
that was eventually prepared was unsatisfactory
to the defendant and he refused to sign the
same, mainly because the provisions giving the
plaintiff authority to determine when to sell
Classic Mining Corporation common stock and also
that the terms were incomplete because it was
not known what or how much Classic Mining
Corporation common stock would be in the
partnership (Tr. 51-54, Exhibit 8, 134, 231-236).

The defendant -- a so-called partner -- did not
consider himself bound by the transactions of
the plaintiff in the stock held by the defendant
(Tr. 136-137).

The defendant considered that he had a right

to sell the Classic stock -- the so-called
partnership property -- without consulting

the plaintiff until such time as he had recouped
the $56,000 that he originally advanced.

No partnership books were set up (Tr. 134).

There was no license or any certificate or any
other authority obtained by either the plaintiff
or the defendant to do business as a partnership.

Only the defendant, not the plaintiff, had
access to the partnership property (Tr. 278).

The defendant Cranney's testimony with respect

to his lack of understanding as to what the
partnership included and his testimony concerning
the notes that he had made "how are we partners',
his further testimony that he considered himself
to be partners in ''one-half of Strand's action",
even though he knew Strand was doing things in
which he was noc considered to be a partner shows
the indefiniteness of the so-called partnership
agreerent and a lack of the meeting of the minds
(fr. 135-136). No decision as to when the stock
would be sold (Tr. 131).

The partics, including the party defendant in
hiz books and records treated the transaction as
a loan and not as a partnership (Ir. 88).

It was at this point of time that the District Court

found that a partnership had been formed between the appellant

and the

scepondent.  The finding of fact provided that on or
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about May 4, 1977, and thereafter, the appellant and the
respondents were engaged in a joint venture for the purpose of
investing and trading in stock of Classic Mining Corporaticn.
At that time the appellant had deposited with the respondent
800,000 shares of Classic Mining Corporation stock which the
Court found to be the partnership property.

Thereafter, the appellant and respondent entered into
another transaction with a third party, Mr. Galen Ross. This
transaction involved $29,250 advance from the respondent and
280,000 more shares of Classic Mining Corperation stock
deposited by the appellant with the respondent. (Tr. 29, 23,
19-23). Wich respect to this transaction, according to the
respondent, the appellant approached him with the propesition of
purchacing 100,000 shares of Classic Mining Corporarion stock.
The purchase price was to be $29,250. The vespondant said he had
insufficient funds or credit with vhich to coasummate the
creansaction and, therefore, needed to use the respondent's
capital. According to the respondent, the appellant revresented
that the purchave of 100,000 shares of Classic Niaing Corporation
would be a shart term proposition and upan resals the nariies
would divide the profits. lowever, according to the vespondent,
the respondent would ne longer lean meney to the apocllant,
but he would lom noney to someone ¢lse.  Thorefero o the gra el
check of the respendont's was made cut to M. Gaten Hoos vioo,
in exchance, pove bacl to the respondent hin cheek for §00 0

The 320,250 cheel of My, Rocs' was ncover wade good, Lt wag
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the respondent's testimony that the $29,250 was not to be
considered as part of the partnership at that time. However,
when Mr. Ross' check bounced, it came to be considered as
part of the partnership. (Tr. 40-41).

As the respondent testified "and so on May 31, they
brought me an additional 200,000 shares of stock bringing the
total to 954,000 shares that was added to the original agree-
ment and this was put into what they call a box which was
part of the partnership, because they couldn't come up with
the money on the hot checks they passed me, and that's both
Ross and Strand." (Tr. 60).

Another 80,000 shares were brought in later.

Mr. Strand explains the transaction in a different
manner. He testified that he became aware of a large block
of Classic Mining Corporation stock -- 150,000 shares being
offered for sale which could be purchased for $29,250.

He testificd that he did not have sufficient funds to make

the transaction nor credit at the brokerage firm. Therefore,
according to Mr. Strand, Cranney placed the order for the purchase
of the 150,000 charec and delivered hiz check for $29,250,

The transaction was one on a Firday. They needed to create

a float to give sufficient time to raise the $29,250. Therefore,
in order to do so, they obtained a check from Mr. Galen Ross

for the $20,250. This check was to be deposited in Mr.

Cramney's account on Monday. They figured that they would

have until Vednesday to make the check good. Thus, they
veuld e oLle to "Tleat' the transaction or "kite" the transaction
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.

Machine-generated OCR, may contain errors.

-9-




from Friday until Wednesday. When Wednesday came Mr. Strand
had still been unable to come up with sufficient funds to pay
off Crarney. (Tr. 198, 204).

After the $29,250 transaction, the parties had another
transacticn which the district court did net find to be a
part of the partnership. This tronsaction occurred in August
and involved the drilling of an o0il well by Classic Mining
Corporation. (Tr. 62-66). The rcspondent testified that he gave
the appellant Mr. Strand a $12,000 check and in cxchange for that
he was to veceive an interest in an oil well that cost $5,000,
The interest in the oil well was not purcansed.  The appellant
explained the transaction differently. He indicated Mr. Cranney
was out of town and he was entitled to receive back some of
the stock that he had pledged with Cranncy for collateral.
Mr. Cranncy was unable to get to his safety deposit box and,
thercfore, he gave his bank authority to loan Mvr. Strand $12,000
(Tr. 175-176). The Court did not find that trancaction
involved a partnership. Howcver, the Court required that the

$12,000 be reiibursed to the vespondent {rom the pavtrerchip

capitnl pricy to the appellsnt bedfag akle e yocelive caything
from the portnevebip.  Aloo, o, Cranney testified thet bo dsg
entitled to coe sort of o Thodn s Tova Tty Interont
in cone uranius peepertics. (i, 62, Gh) L But the anpellant
tescificd ther he had vever ool Dothe revadty Iatorest in
any uraaiars pooovoct Jothon T e T U P A F R TR
Favtnershin dotoroot Inoans vess T T O SR
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The Court did not find that the respondent was the partnership
in the uranium royalty.

During the period of time of the supposed partnership,
the respondent undertook to sell a portion of the stock that
had been given to him by the appellant without informing the
appcllant of the proposed sale. On June 30 and July 15,
a total of 44,000 shares were sold and the proceeds from the
sales were given to the defendant in the amount of $10,017
(Tr. 17). He also sold 10,000 shares in January of 1978,
and on the lst of February, an additional 13,000 shares.
He received $5,435 for the January sale and $6,795 for the
February sale. (Tr. 18). These sales were made without consent
or even advice to appellant, the so-called partner.

Also during the period of time of the partnership,
Mr. Cranney éave shares of stock back to Mr. Strand. On August
9, he gave him 110,000 shares. (Tr. 19). On December 23, he
gave him 55,000 shares. (Tr. 20). Interestingly enough, even
thougl the respondent states he thought they had a partnership
the 55,000 shaves was given back at the same time the appcllant
paid to the respondent $10,000. (Tr. 16). Additionally, when
the 190,000 shares were given to the appellant Strand, he
siyned a reezipt in favor of the respondent which stated that
the otecl was "ecollateral”™. (Exhibit 17, Tr. 111-112). The
stocy was referrved to as collateral even though the respondent
testified at trisl that he considered it to be partnership

copital,
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As stated before, when the appellant received the 55,000
shares back from the respondent, he gave to the respondent
a $10,000 check. The appellant had typed on the back of the
check "Pay to the order of Cranney FEnterprises to apply to
$67,000 loan'. The respondent signed immediately below those
words and added some typing of his cwn. Those words werc "for
partial payment on $67,000 note". The additions were made at
a time when the respondent contended that he was in partnership
with thc appellant and was not on the basis of lendor and
borrower. (Tr. 109-110, Fxhibit 10).

In his testimony the respondent himself acknowlcedged
that he was unsure of the terms of the partnership of joint
venturce or the extent thercof. In Octoher, more than f{ive
months after the alleged formation of the partrnership, the
respondent -- according to his own testimony -- asked che
appellant, "How ave we pariners?" (Tr. 64). He stated this
whole thing with Producer's and the acquivitions, apparently
the company wos gett ing vore aid rore valuable and T wanted

Mr. Strand to specify whot ve werce partners in o0 Y (Tr. 64,

Exhibit 9). At another tire, the rvespornJent Cramey described
the partnership as "half of Mike St od's action.™  (Tr. 124-12

The distr»ict court orde-ed that the poveenerashis be

disselved and that the stoecs held by the yeospondany be

distribated in osoch 0 onennes e the sosnemdont veull pecein
back all menics that he hod odvareed =0 Tl Stronad, thoevea ey,
Stroand woenld soceie Yach AR . ol hen the v
Clascic stoch wond e Do o 0 . L

acooeunt ihe !
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ARGUMENT
POINT I

THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT A FINDING

OF A PARTNERSHIP OR JOINT VENTURE INASMUCH AS THERE

WAS NO MEETING OF THE MINDS WITH RESPECT TO THE TERMS

AND CONDITIONS THEREOF.

The appellant submits the trial court's findings with
reference to there being a joint venture or partnership
between appellant Strand and respondents, especially Jack
Cranney, is not supported by the facts. The trial court's
finding was in effect that there was a joint venture relation-
ship between Strand and Cranney as to stock in Classic Mining

Corporation. Joint ventures are in the nature of a partnership

and subject to the law of partnership. Lignell v. Berg,

__P.2d  (Utah 1979); Forbes v. Baxter, 66 Utah 373, 242

Pac. 950 (1926); Wasatch Livestock Loan Co. v. Lewis & Sharp,

84 Utrah 347, 35 P.2d 835 (1934); Kaumans v. Vhite Star Gas &

0il Co., 9 Utah 24, 63 P.2d 231 (1937). Generally, joint
ventures beair the same relationship to each other as partners

to a partnership, Hammer v. Gibbons & Reed Co., 29 Utah 24 415,

510 P.2d 1104 (Utah 1973). Appellant acknowledges that there

is nothing iuproper about a joint venture in a stock speculation,
Mcliillon v. Whitley, 38 Utah 452, 113 Pac. 1026 (1911). However,
a finding of a jcint venture must be based on evidence suffi-
cicnt to support a legal conclusion that such a relationship
existed. In Basscett v. Baker, 530 P.2d 1 (Utah 1974), this Court
reversed a doteridination of the trial court that the parties had

forimed a joint venture relationship with refercnce to a cattle

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Mac /une—gwuv‘atgu] (751€ may contain errors.




operation. This Court obsecrved:

"A joint venture is an agreement between two
or more persons ordinarily but not necessarily
limited to a single transaction for the purpose
of wmaking a profit. The requirements for the
relationship are not exactly defined, but certain
elements are essential: The parties must combine
their property, money, effects, skill, labor and
knowledge. As a general rule, there must be a
community of interest in the performance of the
common purpose, a joint proprietary interest in
the subject matter, a mutual ripht to control, a
right to share in the profits, and unless there is
an agreement to the contrary, a duty ro share in
any losses which may be sustained.

While the agreement to share losscs need not
necessarily be stated in specific terms, the
agrecement must be such as to permit the court to
infer that the parties intend to share losses as
well as profits."

In Bates v. Simpson, 121 Utah 165, 239 P.2d 749 (1952),

a similar result was rcached in a case involving the financing
of an automobiic. This Court stated:

"But appellont contends that the sale to Rates
was a joint adventure, participated in by hoth
Simpson and Sounders and thorefore the judoment
in faver of Saunders vpon the bond of Simpeon
cannotl be sustained, and further that Bates
should be entitled to recover ageinst the bond
of Saunders so thot appellant is entitlicd to
inderniftication for its loss agcinst Saunders.
Ve bave freoucenviv onnounced ir this ceart

that "“jomnt adventure iz in the nature of

partnership " Vonareh Livesteen
Lovie ¢ 80 LT 3475

’

Kaoman: .
63 r.o e
there oot Lo
for the oo
The relocioe

Joiol aaoor L N " C an
Sanid reote o o Coln Do ol
acers alor e e A A AN
Covmon, o s e e E T Dy e R
calo o T e R VRN L E R,
for finnaens R -
thin . .~ = 5 o : b
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estoppel as defined in the Uniform Partnership
Act, 69-1-13, U.C.A. 1943. A joint adventure
by estoppel likewise fails for lack of reliance
by Bates, or consent to being held out as a
joint adventure by Saunders."

The burden of proof was upon the respondents, on their
counterclaim, to establish that a joint venture existed, since
the burden is upon the party who claims an agreement was reached

to show a meeting of the minds, B & R Supply Company v. Bringhurst,

28 Utah 2d 442, 503 P.2d 1216 (1972). It was therefore incumbent
upon the respondents to establish a contract, a common purpose, &
community of interest and an equal right of control, Bassett

v. Baker, supra; West v. Soto, 85 Ariz. 255, 336 P.2d 153 (1959).

Some form of agreement was necessary to establish the joint
venture relationship, Paul v. North, 191 Kan. 163, 380 P.2d 421
(1963). A joint venture 'cannot arise by mere operation of law",
its "legal force is derived from a voluntary agreement' of the

parties either express or implied, Realty Development Co. v. Feit,

154 Colo. 44, 387 P.2d 898 (1963). See Crane & Bromberg, Law of
Partnership, p. 190-192 (1968).

In Johanson Bros. Builders v. Bd. of Review, 118 Utah 384,

222 P.2d 563 (1950), this Court ruled that where workers formed
an asscciation to engage in construction work, whercby the
orpanizer received compensation for his equipment, there was
shared profits, but where the orpanizer was the contracting
authority and handled all finances that the asscciation was not
a joint enterpiise.  This Court stated:

"A joint enterprise has been defined as a

"mcthod of operation where there is a conmwunity
of intcrest in the objects and purposes of the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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undertaking and an equal right to dircct and
govern the conduct of each other with respect
thereto, and each enterpriser must have some voice
and right to be heard.' Black's Law Dictionary,
3rd Ed.

Tested by that definition there can be no question
but that this was not a joint enternrise. The prin-
ciples mentioned above for a partnership are in part
applicable to a joint enterprise and the facts of
this case show that most of the workers did not have
any voice in the control or management of the venture;
they merely performed their work uas directed. The
plan contemplated using individuals who had little,
if any, training in the trade and having them work
as apprentices, not as joint venturers. Their rate
of pay or participation in the profits when starting
was meager and while it may have increased with
expericence it bore no relationship to any interest
which they may have had in the venture. The arount
may have been influenced by the number of participants,
but Johanson and two or three older members usuallvy
determined the rate."

In Vern Shutte & Sons v. Broadbent, 24 Utah 2d 415, 473

P.2d 885 (1970), this Court held a cattle-feeding contract to

be several and not a joint venture. The Court cited to and

1
X

adopted lanpuase from the Oregon Supreme Court in floves v,

Killinger, 235 Or. 465, 385 P.2d 747, 754 (1963):

"In sumpary we see that in order to create
a joint adventure it is not cnouch that the povtics
act in concert to achieve sorc ccononic ehjective.
The ultirate inquiry is whothor the povtien mani-
tested b ther conduct a desire to comajnele their
profits, comtrol, and risks in achic sing the ob-
jective. W

An aprecnent, express or dmpried. forothe shovin
of profice arvng the co-venturore o Tnalcr cneonle
to the creation of the joint wventore, ot the 1ros il
. . . I

aceruing mant be joint ana not oo
Sivce the presite ccoeradne wore ceveral, s Tnothils core, the
Court feund rno joivt veature S oo oot R R
loan scceuritics poter Uareen v Foocen s Don 0y e b
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The appellant submits there never was a meeting of the
minds to form a joint venture. The circumstances were a loan
of money coupled with some negotiations between the parties
for a possible partnership arrangement, but nothing was ever
concluded expressly or impliedly. 1In 59 Am.Jur 2d, Partnership
§ 973, p. 974, it is stated:

"However, it is often difficult to determine
whether there was, in fact, a mere loan or an
actual investment or capital . . . . if there
is an absolute obligation on the part of the
debtor to repay the entire amount of the
financing, this constitutes evidence that the
financier is a creditor and not a partner.
Among parties who have been held not to be
partners arc those who finance the business
with the provision that they would be repaid
from the proceeds of the first sales of the
business. (Citing Spier v. Lang, 4 Cal.2d
711, 53 P.24 138 (Financier to be repaid

from first funds of royalty.) Also, Bills

v. Delira Corp., 145 Ca. App. 2d 124, 302
P.2d 39/ (Financier to be repaid from

first run of the radio show.) Meisinper v.
Johnson, 162 Neb. 360, 76 N.W.2d 76
(Financier to be repaid from proceeds

with first sale of lots.)).

Applying the standards of the above cases to the facts of

the instant case, it is apparent that as a matter of law

the evidence before the trial court was insufficient to

tind a joint venturc. First, the initial transaction between
appellant and respondents on March 5, 1977 involved a situation
where appellant merely acted as the agent for respondent Cranney
in purchasing stock for his benefit. That transaction involved
no reference to partnership, joint sharing of profits or losses,
or any community of interest in the stock. The sccond trans-

9e

dction on arch 250 1977 involved an obvious loan transaction.

Sty wcecuted aopromiscory note and security apgreenent in
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favor of Cranney. His fee of 10,000 shares of Classic

Mining Corporation stock was given by Strand to Cranney

as consideration for the loan. (Tr. 14, 19, 28 30-32). The
next transaction on April 18, 1977 also involved a loan
transaction in which a promissory note was given and there

is no dispute among the parties that this was a loan with a
deposit of stock as collateral. (See Exhibits 3 & 7). The
transaction in the first part of May, either the 4th or Sth

of that month, allegedly involved the formaticn of the joint
venture relationship. The only independent evidence of a joint
venture relationship other than the contention of the respondent
was another person who was a participant at the meeting who
denied that there was any partnership agreement. (Tr. 228, 231).
Therc does not appear in the respondent's version of the facts
any sugpestion that a true joint venture relationchip was
intended. Rathor, it appears that the transaction wvas one

to allow the previous loans to be extinpguished. There was

no partnership of interest in the stock nor any understandiog
of community of intcrest other than the satisfaction of the
previous loans. Thus, the facts are inconsistent wich a

joint venture of the nature found by the tiial court.  The
tacts cet forth in Tteme 1 throush 123 of the Srateseni of

Facta in this Bricf cleaciy chow that thore was no joint

venture relations’ iy er o 110l ed. facrs bolie any
claim of a paviocrNdp farerye + T the uorl o sence of the
word,  Thoere v oy teet i oty s Tt o et bed tor
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of agreement and the receipts and documents treat the
relationship as one of borrower and lender. The subsequent
transactions after April 18th show that there was no set
pattern of operation between Strand and Cranney. Rather,
it appears again to be a series of independent transactions.
The transaction involving Mr. Ross and the $29,250 and
100,000 shares of Classic Mining Corporation stock was not
considered a part of any joint venture or partnership arrange-
ment at the time the transaction was formulated. Cranney
only considered it as a part of the partnership after the
check in question was not honored. (Tr. 40, 41). Other
evidence clearly suggests that the transaction was a float
transaction to allow the appellant to have a limited loan
of funds with which to pay off the indebtedness to Cranney.
This is not consistent with the community of interest and
sharing of involvement associated with a joint venture
relationship. Further, subsequent to that transaction, the
0il well drilling deal between Cranney and Strand in August
was determined by the court not to be a part of the joint
ven{nre. The conrt merelv allowed an offset on that trans-
action against the amount to Strand. The actions of the
respondent Cranney are inconsistent with a joint venture
relationship. le sold a portion of the stock without
authority apparently to satisfy the outstanding indebted-
ness. This is inconsistent with a theory of sharing of

profite and losses. TFurther, Cranney returned certain shares
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of stock to Strand thus supporting a conclusion that there
was no joint venture in the stock but that the stock that
Cranney held was intended as collateral. The transaction
itself involved a check referring to the transaction as a
loan. (Tr. 109, 110, Exhibit 10). Viewing the evidence in

a light most favorable to the respondent's position, Cranney
himself acknowledged that he was unsure of the terms of the
partnership or joint venture. It appears that there was
never a meeting of the minds. The conduct of Cranney is
inconsistent with a mutual purpose of stock acquisition and
investment. There was no indication of 2 mutual right to
control or share in the profits or losses nor any community
of interest in the stock on a sbare and share alike basis.
Rather, both Cranney and Strand treated the matter as a
debtor-creditor relationship. Under these circumstances, the
evidence is insufficicent as a matter of law to make out a
joint venture. Bassctt v. Baker, 530 P.2d 1 (Utah 1974).

The state of the evidence presented to the trial court
does not show the parties cnpaged in such a relationship as
would Tegally svpnort s conclusion nf 2 joint ventnre. VWhether
a joint venture exists depends largely wpon the intention the
partics dotermined from thie facts of the particular case,

Holtz v. Unitcd Tluabing & Heaving Co, . 42 Cal Td 507, 31¢

P.2d 017 (19¢8). The rules of interproscion and Tormation
ordinarily anpdicahle to centzacns anyly o Joln ventires.
In Laird v. Johns, 270 Ore. 1005, 557 oo 670 (10705) ) the
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Court noted:

"Whether a particular contract creates between
the parties thereto the strict relation of joint
adventurers or some other relation involving
cooperative effort depends upon actual intention
of the parties which is determined in accordance
with ordinary rules governing interpretation and
construction of contracts and such contract need
not be expressed but may be implied from the
conduct of the parties.™

In this case there was no express joint venture. Nor can one

be implied in law. There was no meeting of the minds, no

terms of partnership or adventure, and none of the legal
incidents of such a relationship as would justify the conclusion
of law reached by the trial court. At best, there was a pre-
liminary arrangement to consider a joint venture. This is
insufficient to make out a joint venture contract. Cf. Wash-

A-Matic, Inc. v. Rupp, 532 P.2d 682 (Utah 1975). This Court

should reverse and remand the case to the trial court to
resolve the equities and legal relationship between the

parties based on a debtor-creditor relationship.

CONCLUSION
The trial court committed reversible error in concluding

that the facts were sufficient to create a joint venture
rclationship between appellant and respondents concerning

the Classic Mining Corporation stock. The facts and
circunastances are insufficient as a matter of law to show

the existence of the legal incidents of a joint venture.

The relationshiip that is establizhed by the facts is that

of debtor-creditor and this Court should reverse and direct
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the District Court to resolve the case on the basis of

such relationship.

Respectfully submitted

RICHARD J. LEEDY
610 East South Temple
Salt Lake City, Utah 84102

Attornev for Appellant
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