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The resporcient hare .z plaintdff ccomenced
this notinn by £8157, » ecupislion in the Distrist
Court "or 3alt Lake County, it belng ¢ivil case
£89,085 (tr. d=h}. In the oomplaint ho alleged:
(1) That he was the plaintiff end Elvira
Magdaline Andarson was the defendant in an earller

ease, 62,262, in sald District Court, i whieh case
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the deferdant, on February 18, 1948, was awarded »
diveres and alimony in the aus of §50.00 per month
on her counterclaia or crogs=couplaint.

(2) That at the tims sald plaintiff commenced
said last sentioned action and st the time sald
defendant filed her said comnterclals, and at the
tine of the entry of the decree of diverae in ssid
aotion, both parties believed they were husband and
wife and that plaintiff continmued to believe that
sald relation had existed until shartly before the
commencenent of this second aetion, civil 789,084,
of husband and wife never had existed betwsen sald
parties,

(3) That sald Listrict Court hed found in the
csrliar action, eivil 82,262, that sald plaintiff
and seld defendant hed inter-married st Crand Junction,
Colorstio on July 1L, 1926,

Said pmnux: .w um ma parties
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did go threugh a cerexony st said time and plece,
but that at that tias defendant had a husbend, wis.,
Stanley C. i'cssell, from whom she had obtained an
interlocutory decree of divepece in the Diatriet
Court of Carbon Ceanty, Utah, in eivil easc 72754,
by decres daied Nay 15, 1926 but not filed until
Eay 7, 19263 that in sald Carbon County action
defendant and appellant here appeared as Eivirs M,
Fessall, plaintiff. Plaintdff in this second Salt
Lake County setion atbached to his complain
sopy of the decree in the Carbon Couniy setion,

case £275h, and then slleged that whatl purported to

be & marriage bastween plsintiff and defendsnt at
Grand Junetion, Colorado was mall and wold from the
beginning and of no foree and effeqt, and Lhat this
pladntisf H, E. Andarson and Elvira Ksgdaline Fossell,
aleso known as Zivirs MHegdaline inders
husbarki and wife by reason of whieh there was no
proper or.any basis. m mm axmnmm aotion

ed by the Utah State Libra
rs.

f, ROVEr were
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#82,262, the first Salt Lake County actioun.

(4) Sald plaintiff H. E. Anderson further
alleged that Elvira iiagdaline Fosselil also known
a8 Elvirs kagdaline inderson, the defendunt, were
never at any time or place parties to any marriage
csremony other than the one at Orand Junstion,
Colorsde on July 14, 1926,

(5) Plaintiff then slleged that he did net
seek t0 modify or vacate that part of the decree of
February 18, 1948 in the firet Salt lake County
sotion, whereby defendsnt Blvirs Kagdaline fndersen
was asarded the cusiody of the minoy child of the
parties and the aus of §350.00 per wonth for ita

support.
{6) Plasntiff H, E. Anderson slse alleged
that defendant Llvirs kagdaiine Andersen had refused
since about the year 1936 to live with plafntifr
in the eapasity and relationshdp of husband and wife,
as they thought themselves to be, and did not
AP m&n of husband

S for Uigillz
Library Services and Technology Act, admin ed by the Utah State Libra
errors.
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and wifey that notwithstanding that attitude on

the pard of the defendant since the year 1936; he
had worked and provided for her until she obtained
sald decroe of divorve and elnee such decres had
regularly pald the alimony therein decresd,

(7) Platntiff further allsged and set out
the things he had done to provide for defendant in
the way ofmking her sanfortable in a home that he
bad purehased at Conterfield, Utah.

(8) Plaintirff alss allsged that defendant had
bean swarded sald property sith its sgpipment,
furnishings and supplies by the deeree in the first
Salt Lake County cave 782,262, and that she had
mMmmmdmnmnmmmw
after sold the house mﬁ land for 32100.00.

(9) Plaintiff alleged that since the antry of
the deares in the first Salt Lake County ease, he

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



had paid defendant in excess of £3600.00 as alimony
thersunder.
{10) Plaintiff also alleged that he did not omm
sny real estats and that his only assets consisted
of personal property, which he listed, of minor value.
Fellowing thess allsgations, plaintiff prayed
that the court exercise its squitabls powers amd
vacate and set aaide that portisn of the decree in
the first 3alt Lake County case #82,262, whereby and
under which the defendant Elvira Magdaline Anderson

To this cesplaint defendsnt Elvirs Kagdaline
Anderson snewered (tr. 7«8) and sdmitted her participa
tion in the earlier sase in the listrict Court of
3alt Lake County and that she had been swarded a
diverce and the sum of §50.00 per month allmony; that

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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she and plaintiff H. E. indarson ware nevey
partiss to any marriage cerecony other than the
one at Grand Junetion, Colorado, on Jaly b, 1926
that the court in the earlier Salt lake County
case found as a fact Lhat mid parties had inbere
sarried by reason of the caremony performed ab
Grand Junotion, Coleradoj that prior to sald
serezony which was on July lh, 1926, ihe Distriet
Court for Carten County, Uteh, hsd made ond entered
ite dearee on Xay 17, 1926, by whieh this appellant
as plasntiff ender the name of Lvira agdaline
Fossell was granted an interiscutory deores of
divorce from her forser husband Stanley C. Fossell
sxi that the copy of decree atisshed to the cemplaint
was a trus copy of that Carbon County decrew.
Defendant further sduitted that plaintdff had
regularly paid the alimony decrsed by the earlier

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Salt Leke County casej that platntiff had desded
the Centerfield proparty Lo her snd that he had
afterward made some laprovements therwon and that
the court hed decreed Lo her, said house, equipsent,
furnishings and supplies, the denied the remeining
aliegations in sald complsint.

By amendmsat to hepr snswer, defendsnt slleged
a8 an affirmative and additionsl defense to asid
camplaint that some time after the year 1920, she
deft the state of Hevada where she had been living
with Stanley C. Fossell, then her husbandy that by
sgreement with him, she went to Price, Utah, with
their only ehild, Boderick Fessell and during sbout
a yoar thersafter she heard fyroa ¥r. Fossell.
Thersafter, she heard nothing more from him and was
Anforssd by a subual friend that kr. Fossell Liad
died; that she had heard nothing from him when the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Carbon County District Court on May 27, 1926, mads
and entered its decree of divores in her favor and
against Stenley C. Fossells that the divercs had
been obtained on advice of ceunsel and of the Judge
presiding in said cowrt, Judge Christensen, tw
elarify her naritel staltua; that at the time of sald
divores she balieved Mr. Fossell wes dead snd that
sines the cowmnication frem Mr. Possall after they
had agreed that she lesve his in Hevada and go o
Frice, Utsh, and until filing the anendment to sald
anpwer in Septeaber, 1950, ale had heard mothing that
would cause har %o believe that he was sulive. Dased
therson she alleged thet said Stanley C. Fomwsell

died an or about the year 1920.

On the issues thus joined, the csse cams on for
trial an September 2%, 1950 The sourt requested a
statement fyom appallant, then defendent, what she

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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intended to offer as proof. That offer of proof,
by mistcke ealled "Plalntirf's Cffer of Proof,”
(tre 231) is a8 follows: {tr. 26)

Sponsor

red by the S.J. Quinney Law Library. Fu.
1

*"THE CCURT: Ur. Faux may sake a
statement intotharem of what
hs intends to prove, amxi ntmt. Lisoues
he raises.

iR, FAUXeY AL Shise w the defendant
will prove that sboub wm gshe and
Stanley C. Possell, as th and wife,
readded in Elhwo, ﬁm&dm That at &tmut
that tims they reached some sord of an
agrevsent that Mrs. Anderson, who mas then
kire, Foesell, was to co to Price, Utah,
with thelr baby son Hoderick Fossell,

and thad My, Fosuell wae to follow

laber.

*“That after reaching Price, Utah, m
the then irs. Fossell MM with hey
sistor, she heard froa lir., Fossell; and
it i Miwoﬁ that she will taetify that
she communicated by mall with Mr,
Fossell, That after that communication
she heard nothing sore from ir. Fossell.

"That she communicated nith a person
in Utah who had known the Fossells in
Elko, liovada, and she inquired of him
regavding Kr, Fossell, and was informed
by him that My, mu had died,

ndin, / /'Ag / vided by the Ins e of Muse and Library Services
Library Services and Technolog 1(/. m/m ed by the Utah S e Libra
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"Thet thercafter, in 1926, on
advice of eeunsel, and ab the
sugpestion of Judgo Christensan
who was then Judge of the Uistrict
Court ab Carben County, Utsh, ohe
had an setion for divorce filed
in the District Court at Price,
Utsh, and the decree of ﬂivm-
wma dated lay 15, 1926, snd fijed
Hay 27, 1926, .

"that the reason for this divoree
proceeding wan Lo resove any doubt
a3 to her marital status,

"That thereafter, at the suggestion
of the phinu.z‘f in this petion,

De Anderson, she went to sm
Jwtioa, coa.m That he greposed
the trip to Colorade, and paid the
expenses for the trip to Colorade,
for the purpcee of bulng zarvied,
and they were parried, or went Shrongh
s marrisge cernony on July b, Wﬁ,
at Crand Junction, Colarade.

"fhat thereafter they lived in Utah,
as husband and wife, ami there were
two children born, the issue of that
sarrisge.

"That at the time of the divorce snd
the time of the marrlage in Crand
Junetion, mm the defendant
believed that C. Fossell her
former husband, was dond,

Sponsored by the S.J. Quinney Law Library. Fundin, / /'Ag / ided by the Institute of Museum and Library Services
Library Services and Technolog 1(/. m/m ed by the Utah S e Libra
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“She will alao testify that ehe and
the plaintiff in this astiom, Mo, He
E. undersen, talked about &M& Inoh,
and that i:. inderson knew that she
belisved that her husband was dead.
That her husband Stanley C. Foesell
mas dead.

"Defendant will further teetdfy that

te this day she bhas hesrd

aﬁrwﬂy from ¥r. Standey C. ?wulx,,
unor has she heard anybhlng eboud or

rogarding him, that would lead her to

believe or give har any cause to bellevs

that he i living st this time."

Then respondent made his offer as followss {(tr.28)

#fHE CCURT: You have hesrd what his
elient will testify to. Is there
anything going to be contraverted?

WHe KKID1 TYem, the plaintif? himself
will testify he never heard of this
matter of this can belng deudy thak it
wos never byought to his attention
until after this action was filed,

WEHE COURT: anything elee you want Lo
put in there?

Sponsored by the S.J. Quinney Law Library. Funding / - dig / ided by the Institute of Museum and Library Services
Library Services and Technolog 1 / ed by the Utah S e Libra
Machine-ger /0( R 1 errors.
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"R. REIN: And he will alse teabify
that the defendant hare wend to rice
from Salt Lake Ciby, and her husband
wag Lo follow from Gaat lake Ciby
instead of from Klko, Nevada."

*hareupon the Court made its Findinge of Fast,
Conclusions of Law, and Opder and Decree. Contained
in the Pindinge pertinent te this appellant's ¢laim
that the Court erred is the following:

Finding Of Fact N
eemthe Court does not find and cannet
presuze from the elabtenent of fuets and

pleadings that Stenley C. Fossell wase
deoceased on July lh, 1926.%

1. The trial court erred in finding fron the
evidence as follows:

fuebhe court dows not find end cannot

from the stabesenta of fact and
plesadings ithat Stanley C. Fossell was
deceased on July &, 1926."

2. Tho trisl eourt erred in reaching the legal

“nclm.‘/ Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Ser

vices and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors




Sponsor

ik

Vmeethie purported marrisge betwesn
pladntiff and cefendant ab Grond
Junetion, Celorade, on July 14, 1y,
was nall snd void eb irdtiog ~wthe
defahdant had 2 husband, Stanley €,
Foseell, at maid timejee-the relation

of husband aswi wife never st say time
existed between plaintiff and defendant,.”

amwthe deeree of divorce aod amw
ofaummginsaidmaﬁ%,é mmm
oourd sherdd be vacabed : g i
and made a degree of annuliment m&t‘.hauﬁ
slisoay, the provisiesn far hha mg.xwt
of the minor child of plainbiff aml
defendant $o standge~~thare wus no
proper or any vasis for the eward of
alizons thersin,®

"emethe motion of plaintiff for
Judgwent be granted.®

The trial ecurt erved in its grder and decree:

nIT I8 CloniED, ADJUDGED /4i DECREZDe
that the decree of divorce and award
of alimony in favor of defendant berein
in case 782,262 in thiz court en
February 18, 1948, be and here~by is
vicsted and modified, and that in lien
theresof tiie purperted sarriage between
Plaintiff and defendant ab Urand
Junetion, Colorado, on July 14, 1926,
be and is stmclled and the award of
alimony in sald decres set mﬁc,m"

red by the S.J. Quinney Law Library. Funding / - dig / ided by the Institute of Museum and Library Services
Library Services and Technolog 1 / ed by the Utah S e Libra
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In view of the law of this state there
appears littls need for extended argusent,
Appelisnt places her entire reliance upen the
case of, In rs iilchers fstate, and Pillcher ve,
Plleher, Utah, 177 P. 3nd, 143. ©hry 44 was nob
sontrelling so as to dispsnase with the nesd for
this appsal is o cuestion about which the trial
court and arpellant could not see eys Lo eye.

As in the Pilcher case, respondent here
contends Lhat the second marriage is invelid.
the appellant, after about twesntyefour years, wao
requived to defend her warriage to respondent whieh
apparently hed bound thes in lawful wedlock from
July 1k, 1926 during which time two children were
bern as the issus of thet marrisge., Respondent
started the diverce sation in Salt lake County

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors




16

(aase no. 82,242) and took no appesl woan the
eonrd, in rediance upon their status gz man

and wife, rranted this appellant alimony. The
trisl court with this case before 1%, by its
finding *the court dees not £ind and cannot
presuzne fyem the atatevent of fact and the
pleadings thal Stanley C. Foasell wes deceaned

on July lk, 1926,* and ite conclusions and decree
hereinbefore set out, erred in requiring this
sppellant to zsmupe and sustaln the Wwden of
proving that on the day of the maryd
1926, her former hustend, Stanley O, Fossel®,
was desd. The trial court arred further in
ignoring the rresumption of vailidity yiven her
marriage with reapondent and in falling to
require respondent to nsevme snd sustain the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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burden of rebutting *by evidence which negatives
the offective operation of svery possible nests
by which & dissclution of sueh prior sarriage
could have veon effectec”, Holmsn v, Holman, 196,
Tex. Cox. App., B8 S0, KL,

Thie appellant when ahe sarried ressonden
thought ehe was a widow., In losoking baok on the
status of vhe parties after about a quapter of &
¢entury cs the trial court in this case did, he

was required to recornize a presumpbion in hep

favor that she was then a widow or thet her forser
husband, prior thereto, had divoreed her, and so
conclude that Lhe secona marrisze was waidd.

The law reparie that presusption slsost as an
irrebotable presumption, te--it ie ons of the
strongest disputable presueptiors knésm in law,.*

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Sadth ve Salth, AULD, 108 Or. S50 131 P O 4T
TEGROLUGL Y vilvdien Oebiuing, ou pruud o sugbals et
bR,

spposiniit amioes What Ghe Carbon Couwnly decres
bad nob besoss final wuen s parties sent wWhirough
Qi marriage ceraony li Grand Junstion, Colorsde.
Acoerdingly if Stanley (. Fossell heti been before
the trial court 3o testily that he had never
divorced appeiient then there might be sous
Justification in the wrinl court's dwsisien, The
presunptions of hia death or divorve by bism in the
interis, then would huave effectively rebutted, Ae
tiie recurd appesrs, when the parties smarricd sk
Grand Junotion, Colorsdo, on July lh, 1926,
appelisni was a widow eithar by reason of the death
of har former nusband or by reason of divores from
hiz. %he court was requiced by Liw Ulleher caue Lo
presmus tihat faet and Lo give valldity to tie

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors




19

sarriage which respondent attasked but am to

the inwvelidity of which ke offered nu proel,

Te hold otherwise flsunte the solexn declaration
of the eourt in the Pilcher case as set Lorth

in 197 Faeific Fenorte ab page 133 thate

"The reason for the presusption

in the jyresenl case 38 W L[osthepr

a result judieially deemed socially
Jasirable.  In othar words, it is
Jaiicislily deeced scolably desirable
sl where » marrisge coiexony
consurmated by cohabitatlon is shown,
an innceent peruon shell not e
branded az having lived Sn uﬂaﬁmfui
cohabitovion or Innccent children by
branded ss illegitimabe, even though
if the truth were proved, such would
be the cass. %o aveid evch bardahips
on Lnnocent pereuns the courts bave
sreched 8 barpier aﬁa&ﬂ#% such resulbs
by eraating & prsouaptlon in fover of
a lavful murriage, which prosuspbion
ia oot evercois by sciisfying ithe
uruinarg burden of persaassion. Juch

& presvnytion perelsits untdl 1L o over-
come by clear, convineing and goiclunaly
evidence,”

Sponsored by the S.J. Quinney Law Librar) 1 by the Institute of Museum and Library Services
Library Services a; Ac y the Utah State Library.
in errors.
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COVOTUDICN

sppeilent subnibs thab e forcgoling
Justifies the court in reversiuag the decision
of the trial court and in maxing new conelusions
and a decre=z consonant with the law ag enxpressed
in the Pileh-r cnae and in providing for paypent
b7y respondent of arpellant's stlorne;‘'s fees and

costes Lbrough the trial ceurd and Lthis sppeal.

Ewé ﬁlﬁﬁzﬁ :*UL
!smt.om@; ~0v= Appellant,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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