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NO. 7694
1IN THE SUPREMZ COURT
OF THE STATE OF UTAH

'Y R X

STATE OF UTAR,

Yo
WILLIAM DAVIE and ROSETTA DAVIE,
Defendantas and Appellants.

FIL

NOV2 S 1u51
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. Clerk, Supreme Court, Utah
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IN THE SUPNEMY COURY
OF THR ATATE F 'WPAH

s ePea
STATE OF UTAN, )
Plaintiff sndt Paspondent, )
Case
¥8e | ) ’ .
| ) Bo. 7694
WILLIAM DAVIE anc FOBSTYA BAVIE, ) -
Defendants snd Appellants, )
* e e R S

EATURE OF THE CASE

= Lefepdarie prosesute this’ sppeal frem
& Judguent of the Distriot Court of Davis
County, Utah, Honorable Jobn’ A, Hendrieks
presiding, upon a jary verdict of guilty te
& charge of keeping g house of 111 fase con-
trary to Ssetien 16%-51.21, Uteh Code Aano-

Counsel for appellamts appears here in

this action for the first time pursuant to
mm-ratMammmmw
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represent the accused on appeal. Subse-
quently this appeal was dismissed as to
the defendant Resetta Davisj consequently,
1t now lies in behalf of the defendant
Wllism Davie alone.

Trial in the lower ocourt was wpon a
plea of not guilty to the information which
charged the defendants with wdlfully and un-
Wkﬁ;;t;b‘gnnotmtmmmﬂ
utempnmndmmm:ndlmn
ness, to-witi mamzmmm
prenises west of Farmington, Utah. I@m
menced on Hovember 2, 1950 and was cencluded
by the verdict of the jury on November 3, 1950,
Sentence wvas passed on lNovember 14, 1950
comnitting each defendant to 360 days in
the ecounty Jail. The sppeal bend was
fixed at $5,000. A certificate of probable
canse was obtained and the bond pested; how-
m,mwmmln-uumtm
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and the defendant Rose committed. The de-
fendant William was held to answer another
eharge, upon which he is now incarcerated.
His sentence on this aharge remains un-
served. ;

The defendants offered no evidence.

STATRMENT OF FACTS

A very genaral statemsnt of facte will
suffice for the purpose of the errors to be

On or about May 17, 1950, the defen-
dant William Davie leased from one Zzra
Peterson a barn located in Devis My’
rorth and West of Lagoen, for the purpose
of making it into a private club (Tr. 7-10).
The defendant had the place painted on the
outeide (Tr. 13-19) and made inprovements
on the inaide. s

Gn er sbeut Juns 9, 1950, Sheriff Le-
Gﬂndo Hulu‘hria My. momaydth

ed by the S.J. Quinney Law Library. Funding for digiti / sided by the Ins nd Library Ser
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several of his deputies and deputined
persons, cenducted a raid on'these premises
vhere they suspected prositution was being
oarried on. (Tre 27-57)e Three of the de-
putics, Browm, Peterson and Poulses, went
in first and proceeded te hire thres girls
te sngage in what they suspected to be
their ealling and then the remainder, in
company with the Davis Cownty Atterney,
mhwﬁlmﬁmﬂmmm
taken to one of the reows and questioned.
The three deputies-testified as to what-w.:
they did. (Tr. 57-7%) (Tr. 90-201) (Tr.
106-314)s Hr. and Mre. Davie were thers:
and Mr. Davie was questioned by the Ceunty
Asterney after being informed of his rights.
Davie said that he was opsrating a member-
ship sooial clube (Tre 114~117). The place
was exaxined, cbssrved and the contents
neted, (7r. 118) (Tr. 126-132) (Yrs 63~64).
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The pecple there were all guestioned, and
Mr. snd Mrs. Davie and the giris were
taken to the Weber County Sheriffts effice,
booked and comuitted to bail.

Gn the trial of the cause a witness,
Kent, calied hy the Stats, testified to an
act of intercourse with cne of the girls &t
the Club on or abeut Hay 31, 1950. (Tr. 20-
22). A witness, Fenderson, also called by
thae State, testified to an act with one of
the girls that was led wp to btut net con-
sumeated about amkmmepmﬁm
reided. The court, howsver, failed to give
as coming fres accomplices, Anether wit~
nees for the State, ¥rs, Ferris Werkman,
testified as 1o the gemersl reputation of
the premiges in the commmnity, that it was
& house of prostitution. This proffered
testimony was received over objection, and
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a notien by delfense counsel to strike same
wvas denied, (’!‘0 122-“6).

ASSIGNNENT OF ERROR

1. The lower court erred in refusing
to instruet the Jury thed the witnesses
twtmm.m-ﬂmm
wm.msmmmmam
mmwm,uuum
wm evidencs ts. T “w

2. MMMMMM*&-
ting evidence as o reputation of the
premises involved.

3. The lewer cewrt erred in refusing
te grant defendant William Davie's metion
for a directed verdiet.

POIRT I

THE LOMER COURT RRRED IN REFPUSING
70 INSTRUCT THE JURY THAT THE WIT-
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HESSRS FOR THE BTATE, KENT AND
RENDSRSON, WERE ACCOMPLICES, THAT
THE JURY CANNOT CONVICT OF THEIR
TESTIMONY ALGHE, AND AS TO WHAT
CORROBORATIVE EVIDENCE 1S,

Section 103-32-12, Utah Code Anmetated,
IMM»umnmemm‘
nmm-nmmmmﬂn
the testimeny of an accomplice,
unless he is ecorrcberated by cther
ovidence, which ia itself and with-
mmm«:mnmmwm
accamplice tends to coxmect the de-
fendant with the commission of the
offenses and the corroboration shall
net be suffieiemt, if it merely shows
mmuweumwm
ot circumstances thersef.® ..
nmmmwtmmm«mmw
denial of defendant®s mstion for & directed
nrdiet,mltndnfmﬁmtamm
mmmmmmmwm
ﬂmm,MMMm,mmm
pum, that the Jury i= mthmm to
mmmmtmmmmc,
Mltmathowrnhmtdw%mm
conpatent testimony, amé the correboration
motuhmthmthomudulwwm
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offense, that it must m the defen-
dants vd.ﬁx the crime charged, ‘Thc court
refused so to instruct (Tr. 160-161), and
the case was then submitted te the jury,.
Both witnesses could have been prosscuted
under the pams statute that defendants
were prosscuted, te-wit: 103-51-20, see-
tion (1)::*155:1””«1&“%««-

¥hile we have no stat: definition
of mo@liee, the statuta, dees however,
define who are principals, as follows:
cazmission of & erime, either felony
or misdemsanor, vhether they dir-
actly commit the got cvmstituning

the offense or sid and abst in its
omzission + * x, ¥ e

the word aceeomplive is defined in
1 Wharton's Crime Sve (10%h) Sec. LA,
Pe 291, thus:

win aceonplice 18 . pursen who
inowingly, voluntarily, and with

commen intent with the prineipal
offender, unites in the commission
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of & crime. Thy ceoperation in
the erime must be resl, not merely

a,:pa.rc;....'
The test ac apprewed Ly this court ln Htate
Vo Watle, 66 Ue 257 was ladd down in People
v;. Cofiey, L1 Pe 901, @8 follows:
m mm'nmwm@m‘

mles If in any crime the
aipation ¢f an Miﬁ:&ml bas

pest: eriminally ocorrupt, he is
&G accawplice, If umm P

beeon crimiually ecorrvpi he is
not &R Accoxplice.”
The Hew York Court of ippsals in holding
a thief to be an ascoEplise of ere &harped
with receiving stelea gosds, umder & statute
aladler to Ttahts suld thie in the cese of
Peaple v. Ksppersendds, 143 N.B. 2567 dewdi.
" e bul under the Panal law 7%

Sec. 2 ouns who aids er abets an~
othar in the cosnlasion of & oprime

;mﬂi. vio 'y vhathar he hu m
ﬂl‘iﬂ ur M,.

% & % Ve are dealing with the ‘
legisiative definition of gullty -~ bi@
participation, not with the com~

N y
nON mumg of wrde." AR
Sponsored by the S.J. Q um and Library Services
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Againg
“The receiver cannot take with
guilty kmowliedge unless aided
therein by the act of the thief
| in delivering.*
In holding a thief to be an accemplice of
one charged with receiving stelen goods,
our Supreme Court followed the sueve in
the came of State v, Coralee, T4 Us She.
Thus we submit here that ihe defen-
dants could not keep & house of 111 fame
unless aided therein by the ast of these
who resert therste, asdiconversely, without
ahonnazmmil;:;aquMnaw
sorting therste for the purpose qi;.mﬁnm.
They are inextsicably dependant upen each
othar, | |
ummzmzm as intmmum
case the fact that the witmun WOrag ACCORN~
plices ard did what they did, wes mt in
dispute, mmtimumwhwfarm
trial court and it uiuMymmet

ed by the S.J. Q )\"Lun‘ Librgry. Funding for digitization progided by the lustguie of Mgseum and Libegry Services
the Jjury. 9V 5 230 Pe 9914
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Peopls v. Coffey, 119 P, 9G1. People v.
Swoape, 242 P, 1067. The questien is
further discussed in People v. Southwell,
152 P 939, whare it was saids

nesses were accoaplices; the testi-
mony showed &8 3 fact that they
were. For aught that appears, the
of 3ection 1111 of the Fenal Code

to the testinony of thess witoesses,
bt may have given full eredit and
weight teo their testimeny and left
out of account altogether the re-
Qquirenent that such testinony, before
it was mificient to warrant a con-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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viction, sheuld be cerrederated

) 4 othor and independent svidence.
For this errer abne, we think that
the appellant is entitled te a new
trial.”

In Peaple v, Swoape, Jpre, it is saids
(pp 1071-1072):s

"% %®axd all the defendants
wire entitled to have Johnsont's
testimony Judged by the jwry in
accordance with the provisions
of the statute affecting the
testimony given by asocaplices.
That right was denied them; and
it 48 izmpossible o determine thw
severity of the injury wiich each
rmmrmwmnnormn
mlo

The court's m:u.n sxtendis to inferwing
the jury as to what corroborative svidence

is. Ve cite from People v, Stermberg, 43
P. 200 where the court deals with this

qQquestiong + %m
"ieubers of & Jury might be in =hiv
excusable of the legal

definition of corroberetive ev-

idence and yet posseass (or st least
they sheuld) intelligence enough te
couprehend what was meant when they
ware told tiat it was additionsl ev-
idence of a different character t

mmt



»
that the evideuce of an mmuea
is mot sufficient to convict unless
he is corroborated by other evie
mm: in itself, and with-
out the al oftmmamerm
the ascosplics, tends to conviet
(mot)m‘tuimm\nw
mission of the erime, inforesd them
of the ampunt and m of corroborative
evidence required, but they wers
still lefs without emlightenment
as to what in law constitutes this
character of evidanoe.*® » ...

In People v, LaRus, 2015 P, 627, the court

in muas w the mmq to & de-
Sponsored by the S/QL Luu‘L ” //// /” m[{///// /l l/s L/ %JL%%E



fexdant of an instruwetion informiig as 0

what corroberative evidence is, said as *.

follews:
“here the presecution reliss for
a conviction wpen the testisony of
an acosnplice, even thwugh corrcb- -
orated, mwmwm
M&hnm.mmm
may reject the corroborating evie
dence as ummrthy 6f belisf, and
m-mhcmwmtmm
would be vital."

It should be pointed out thet the ashove

cases (8alifornia) were decided under &

statute requiring corroboraticn of accom-

I’| | ‘| |'1 llllr l,!llijill' w m,“

POLNT XX

g YW
THE LOWER COURT EREED IN ADMITTING

EVIDENCE AS TO REPUTATION OF THE *~

PREMISES IHVOLVED. P

The inforsation, in the words of the
statute, charged the Mmﬁmﬁa w;wh km—»

insuhouuefulm, thul mwMt
that the gist ofmaftmmmnsm

the use of the heuse, not in its repute~
wousored by the SeaOuinnae ] g Library w W m%m “ W WN

ll chir ed OCR, 1




wreputation™ mentioned so that the reputa-
tion of the house is not an element of the
offense; therefore, any evidence admitted
mst be a ratter of direct proof coming
from the mouths ef witnesees testifyling
from their own knowledge. In the face of
the statute, mamo of reputation is
strictly anruy and should be excluded.

Ve invite the m*l attention to the

case of State v. m 64 daine 523,

#0 Mlﬁag. and further to the case of
Henson v. State, 42 Md, ﬁl&@thm
therein cited as standing fer this Wi~
tion. The statute in State v. Doardman,
wupre, is similer to Utah's in belng re~
enastive ¢f the common !iiu. The judgment
there wan reversed because of ihe errer

in sdnitting such evidense, all judges con-
curring in the remark of Peters, J.:

*The heuse must be proved to be &
house of ill faxre by facsts and not

"
by fame.
Sponsored by the S.J. Quinney Law Library. Funding for digiti: / ided by the Institute of Museum and Library Services
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FOINT IIT g
THE COURT ERRED IN FEFUSING 7O GRANY
DEPENDANT WILLIAM DAVIE'S WOTION FOR
A DIEPCYED VERDICT, ~
Two thinze are nNeCLSsAry for & SOnViG-

tion under the statute inwolved) firet, that

the character of the plase b9 established as

8 lpuse of ill fames and mwoond, that the

defendant charged be% ;m 2 be the kesper

BER

of sald house. The m%m?&;g is entire-
1y dewid of any evidence tending to conmect
the defendant Willism Mavie with keeping the
premises s3 a house of {11 fsme. The state
proved s lsuse from ¥r, TsrasPetersen $0 the
deferdant ard tien proved the dsfendant had
the pralises peinted on the ouislde,  Beyond
that there i8 nothing te Show &ny super-
visory sontrol, flnareial interest in, er
setusl operetion ¢f the presisens “Esep~-
inpe, as definad by Distop, contesplates

suel ~Hi rol) over the Wuse snd ‘te inmetes

Sponsored by the S.J. Quinney Law Library. Funding for digit
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as pretains to the bead or heads of & house~
bedd, 2 Bish. Crime Prec. (34 ed.) secs.
113=-112, Beyond shewing the presence of
the defendaut William on the premises the

state falled in its durden of prvef nm
oconstituting him the keeper of the mm;j
¥e guote from 17 Am.dur. 108 L

»fo sustain a charge of keeping

& house of ill fame, the fact thmt

the defendant is sush kesper or

propristor as to be in centrol

theredf is an elenent of the

erine.* Citing cases,

CONCLUSIOR

Yo subeit that the 1Mr court erred
A8 & matter of law in rwﬁ'msigg te instruct
on accomplice testizeny, in adnitiing evie
dence a8 0 the genersl reputation of the
prenises and in denying d2fendar? ¥illisa
Deviets motion for a directsd verdiot,
Mrﬂmly, ws fesl tha defondant ws
deprived of e fair tr!,sl in the two instances

Sponsored by the S.J. Q m / ided by the Institute of Museum and Library Services
/ [ / 0l // the Utah S e Libra
1/ chir g( R, 1



and convicted en insufficient evidence in

the other,

Respactiully submitted,

RICHARD L. SIIRE
Atorney for Defendant.

Te i aaier DU
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