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IN THE SUPREME COURT OF THE STATE OF UTAH

~=--00000---
STATE OF UTAH,
Plaintiff and :  BRIEF OF DEPENDANTS AND
Respondent,
APPELLANTS
vVs.
DAVID J. GRIFFITHS and ' Case No. 16195
JACK 1. DEAL, :
Defendants and
Appellants,
---00000=~~

QUESTIONS FOR THE COURT

1. Does the Distrlict Court have Jjurisdiction of two
separate offenses when one 1s a third degree felony and the
other 1s a Class B misdemeanor and voth offenses were:

a. Commlitted in a single criminal eplsode, and

b. Are ot the vame or siimilar character or are based
o the same act or transaction or on two or more
acte or transactlons connected together or con-
stitutline parts of a cownon scheme or pian?  (77-

L=<l 010 UCA 1YY s ac ansnfeal and

o
w

Voniew procedura. statate 77-21-310 (1, UCA 19
I Goeraed; provioges thit bwe o oor more of such of-
oraend Do e came lnfletment or

Pttt o o, whetrer UoLonles or als lemearners
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2. Were the appellants denled due process of law when,
at the hearing on the plea of once 1in Jeopardy, the court ar-
gued the prosecution's case and refused to vacate the trial
setting thereby preventing the defense the full exercise of

their rights and remedies?

NATURE OF THE CASE

A Class B misdemeanor offense and a third degree felony
offense were allegedly committed in a single criminal episode.
The appellants were convicted of the Class B misdemeanor and
pled once in Jeopardy as to the third degree felony. A
question 1s also raised as to whether or not the appellants'
due process rights were violated by the action of the court in
arguling the prosecutor's case and refusing to give the

appellants time to scek a writ of prohibltion,

DISTCOITION IN THE LOWbR COURT

m

The appellants were tried and convicted off & Coass B omis-
demeanor thett in tne Sixth Cclroult Jourt of the otale ol

Jtah. The plea o once o Jeopariy wee denteas inothe thied
Juatclal Listrict ‘ourt in and for Toocle founty, [tate ol

Stahy, oand o oy Lo Ui rme court Tooan T np b caantd

o burpiary,
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RELIEF SOUGHT

The appellants seek a ruling that the District Court did
have Jurilsdiction of bLoth offenses, the Class B misdemeanor
and the thlrd degree felony, and therefore the conviction and
sentencing on the Class B misdemeanor in the circuit court
barred the distrlict court from proceeding on the third degree
telony; and that the appellants' due process rights were
violated bLy the actlon and error of the district court 1in
arguing the prosecutor's case in the once 1in Jjeopardy hearing
and refusing to give the appellants time to seek a writ of
prohiblition. The conviction and sentencing in the district

court should be dismisseda.

SUATEMENT OF THE rACTS

Aithout the hknowledge or concurrence of Griffith and

el ryrd, te tnlrd oparty, broke into a mar<et intent on

e dne rwercramiise, He set off tne uwvurgiary alarm which
. St ot witnoat Wte naving tudern anythling. A snhort
S, Lo oeoarhes witno grittfltn ant feas no retrieve his
TN e ettt doe onoen et ln oo Luilting., Uhe alarm
! Lioaorars . Iv apparent.y Wes 1ot orooded up tooa dur-
! ! ot LGt tre e s lvity Lo tne area,
VoLt e s e o Leelly YO Ob-
Cre e ittt e el enterc: the bulld-

S e oy aneat o and nake
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some merchandise. This merchandise was handed outside to Deal
in the presence of Griffith. An argument insued about leaving
the "stuff" and getting "out of there.," It was shoved back
and forth a time or two until Deal sald, "what the hell!"™ and
took the "sturf." Griffith did not participate other than
that he was present outside the building. At this point the
officers uarrived and arrested the trio.

The foregoling 1s all according to the testimony of the
State's witnesses at the trial of Griffith and Deal for theft,
a Class B misdemeanor, 1in the Sixth Circuit Court. Byrd later
pled guilty to the burglary and the theft charge, as to him,
was dismissed.

Immediately tollowing the trlal for thett and the finding
that ariffith ant eal were gullty, the detendants' prelimi-

nary hearing on the charye ol a third aeyree Pelony burylary

was held. “he prosceutlon asxked 1P the aefense would stipu-
late to the same evigence Lelng consteres tor the preliminarcy
heartin, tecawae 10 ne boad Lo present 10 acadin 1t owould te,
"tho coune enat evlnence s ono o dnsitlonas vl oo o ot Ieos
evidence,” Vi e U7 0l Dle ol Jourt transeritt, Afver on-
Jectlons g moottlons dlonioes  on the prounts ol doutle
Jeopardy anag Dnoutfleloae eV iaence o were denten, Uhe par-
les stipuaated ot s oo oo Lol was ucel Lo the
Class . T . Do e
yrelindinar, . N .
e len e
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A

October 23, 1978. Not guilty pleas were entered and a Jury
trial was set for Tuesday, November 21, 1978,

To correct a discovered technical legal error and so as
not to Jeopardize the plea of once in Jjeopardy, defense filed
a motion to withdraw the not gullty plea and enter a plea of
once 1In jeopardy. This motion was heard and granted Monday,
November 13, 1978, At the same time a hearing by the district
court on the plea of once in jeopardy was set for Thursday,
November 16, 1978. At that hearing defense counsel was not
given a chance to say much of anything. Judge Baldwin argued
the case for the prosecution. (See November 16, 1978
transcript beginning on page 5.) When it was obvious that the
Judge was going to rule against the defense, a motion was made
to vacate the trlial setting in order that the defense counsel
mixght have time to prepare an adequate defense and to get the
matter before the Utah Supreme Court for its review. The
motion to vacate the trial setting was denied (page 11). This
was on a Thursday. Defense counsel tried lmmediately to get a
wrlt of prohivition executed but could not get before a

supreme  court quorum of Justices before December 4, 1978.

l'elense counsel renewed his motion to vacate by preparing and
Tillne a written motlon. It was flled Monday, the day before
the trial. Tuls was also denled. (See pages 29 and 30 of the
“eventer o1, 1478 transcript.) This motion mentioned the need
Ctatno oo owrlloof prohibitlon. The Juage acknowledged re-

it Cooltg oo L. about a o writ of prohibition but still

: Lo gpelinnte' position tnat the judge
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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d4id not listen on the telephone to the explanation of the
motion any more than he did to defense counsel's argument on
November 16, 1978.

On November 21, 1979, the Jury trial proceeded not
withstanding the motlions to vacate and objections of once in
Jeopardy. Essentlially the same witnesses testified and the
same evidence was presented as 1n the lower court except this
time the prosecution was able to strengthen 1its case. Byrd
was not called as a witness by the State which forced the
defense to put him on. The prosecution was then able to
discredit Byrd's testimony by having him admit that he did not
have a coat that night and therefore had not left a coat 1in
the bullding. From the facts presented the jury apparently
felt it their duty to r'ind both appellants guilty but wanted
to recommend Lenlency as evidenced by thelr question to the

court recorded on page bl of the transcript.

APPRELLANTSY wXPLANATION OF THE CASE

Two  separate  offenses were allegedly comsitted in a

single crlminal e feoae, these of fenses come witinin the sta-
tutory  oriteria tno v ey e U Uhe L e stk o
charactier o re  Daced oot e oot vion oroon
LWo o more acta o T Ut R . -
[ PRI & TIPS - N

IR ' ¢

Tlenoes SRR .
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demeanor, by legislative direction, can be tried on 1infor-
mation or indictment and therefore can and should be tried in
a single trial and in a single court. It 1s understood that
this procedure 1s contrary to the present practice by prose-~
cuting attorneys in the State of Utah.

Had there been a Jury trial on both offenses at the same
time and had the prosecution presented the same evidence as
presented in the theft trial, the defense 1is confldent the
Jury would have acquitted the appellants of the burglary
charge. As 1t turned out, even after the prosecution strength-
ened its case tor the second trial, the Jury wanted to recom-
mend leniency. {(Page 61 of the November 21, 1978, transcript)

Appellants contend that they did not participate 1in the
burglary at all. It is admitted they were with Byrd when he
entered the building the second time and that they were aware
ot his entry for the purpose of retrieving hls coat, according
to the State's own evidence. Nelther Griffith nor Deal

entered the bullding. State v. Evans 74 U 389, 279 P. 950

states 1n ettect, "... Intent with which the defendant entered
the building was the crux of the case ... 1f defendant, at the
Cine ol enterinn, berleved he nad the right to the property he

Tntenosc1 UL btawe, he would not pe pullty.” The appellants

Sl that o cccordling to the evidence produced by the State
v Tttt l e alba bl e imputed to tue appei-
Sl s i et owut and by thien Itowas

Nt Lt s Ly uwiity, and not bur-
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Whether or not the appellants would have been acquitted
had there been a single trial before a single court 1s not the
point in issue. The probability 1is mentioned to emphaslize the
fact that the instant case is exactly in point, 1s a double
Jeopardy case and preclsely the type of situation against
which the legislature and the founding fathers were trying to
protect. The trauma, expense, and hazard of belng subjected
to multiple trials for this kind of single criminal episode is
set forth by the legislature as the type of double Jjeopardy

that 18 not to be allowed.

SUMMARY OF ARGUMENT

The new procedural statute, Sectlon 77-21-31 (1) UCA 1953
as amended, brings thls case squarely within the operation of
the constitutionul and statutory law and case authority quoted
in the Cooley and Hakkl cases and the holdings 1in those cases
strengthen the appelluants' position, inhe Jdlstrlct court does
have Jurlsdlction of poth tihe Class b misdemeanor and felony
offenses in the instant case.  The djpel.ants Lavineg been con-

victed of the Jlavs 3 oilsgencanor, the stiatetory provicions

reparaiag Jdoubice Jeojardy feoauyly. She ristrlot o ocourt Ls
barred remoojrocesatinas o owitn The Ll [ solirs georee
felony. The Sina i, Doty o e vl
Jourtooinoana sor oo e ot v O

Sore, btoe oot
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APPLICABLE STATUTES WITH SHORT COMMENTS

Section 77-21-31 (1) UCA 1953 as amended (with emphasis

added) reads as follows:

Two or more offenses may be charged in the

same indictment or information in a separate
count for each offense if the offenses charged,
whether felonles or misdemeanors or both, are
of the same or similar character or are based
on the same act or transaction or on two or
more acts or transactions connected together
or constituting parts of a common scheme or

plan.

The instant case fits 1In all respects 1into this statute
50 that there can be no valid claim that the legislature has
prevented the district court from assuming original Jurisdic-

tion in such cases as the case in hand.

Section 76-1-402 UCA 1953 as amended (with emphasis

added) reads as follows:

1) A defendant may be prosecuted In a sin-
nle eriminal action for all separate of-
fenses arlsing out of 4 single criminal
cplsoate, ‘

LCo abienever cvnduct may establish separate
ore ‘s under a single criminal eplsode,

LETess the codrl otherwlise orders to pro-
cle duotleoe s a cefendant shaell not be

porate trinis for multiple

enoes oowltn I the Jurls-
R 1 » Ar: i othe Jurls
! i Lowat T Laurt, and
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(b) The offenses are known to the prose-
cuting attorney at the time the de-
fendant 1s arraigned on the first

information or indictment.

There 18 no question that the prosecuting attorney knew
of both offenses in the 1lnstant case at all stages of the pro-
ceedings. 1t 1s the position of the defense that there should
be no question that Section 77-21-31 (1) UCA 1953 as amended
brings both offenses in the instant case within the Jurisdic-
tion of a single court and that they should have been handled
as one matter. It 1s inconceivable to the defense counsel as
to how these statutes could be 1interpreted otherwise than to

fully apply to the Instant case.

Section 7b-1-401 UCA 1953 as amended reads:

"... slngle criminal eplisode"” means all con-
duct which 1s closely related in time and is
incldent to an attempt or an accomplishment
of a single criminal objective.

There Lo no disputing the ract thut a "single criminal

eplsode” wias fnvoived (oo the Instant casoe.

Secetlon Je=l-h0d UTA 1Yn s os amentes suutes:
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offense arising out of the same criminal
eplsode 1s barred if:

(a) The subsequent prosecution 1is for
an offense that was or should have
been tried under Section 76-1-402
(2) in the former prosecution; and

(b} The former prosecution

(11) Resulted in conviction.

There 1s no question in the mind of the counsel for the
defense that the November 21, 1978 Jjury trial should have been

barred.

Section 77-16-1 UCA 1953 as amended follows (emphasis

added) :

All public offenses triable in the district
courts, except cases appealed from Justices'
and circult courts, as well as Class A misde-
meanors triable 1n c¢lrcuit courts, must be
prosecuted by information or indictment, ex-
cept as provided in Chapter 7 {not pertinent)

oo

This 1s the same Section 77-16-1 statute quoted in the
lHukki case but amended and brought up to date to 1include the
new clrecult courts and conform to new Jurisdictional matters

Slven Lo thooe courts.,

st iele Vi, Jectlon 7oof the Utah Constitutlion reads:
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The District Court shall have original Juris-
diction in all matters civil and criminal, not
excepted in this Constitution, and not pro-

hibited by law, ...

Comments as to how this applies in the instant case Just
as well as in the Cooley case are given elsewhere and need not

be repeated here.

ARGUMENT

FOINT 1

THE COOLEY CASE AN THE INSTANT CASE ARE DISTINGUISHABLE.

At the hearing on the plea of once Iin jeopardy held

November 16, 1978, the prosccution merely referred to State of

Utah v. PeVere Cooley 57% FP2d 693 and supmitted 1t without

argument. The joudge then procecded to irvue the case tor the

prosecution as oot Corth Lnotne Loeventer 1o, 19700 transcript.
thepinning ot e 0 Sonngel tor tno o lernce Wil orespeona
To the Dot clr ats L cet Ul Y L LG e et et
noeraer v ; rolnt oot LUt
Ve .
k.v « t “ay LR EPRY
\ i . !

_ N R _
. et
v > e . - -
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The position of the defense is that this case and the
Cooley case are distinguishable. The Cooley case involved
three separate offenses being committed at the same time:
first, failure to stop at the command of a police officer;
second, driving with improper license; and third, having no
tall lights. These offenses, though constituting a single
criminal eplsode, do not come within the criteria set forth in
77-21-31 (1) UCA 1953. They are not of the same or similar
character. They are not based on the same act or transaction
or two or more acts or transactions connected together. They

do not constitute parts of a common sScheme or plan.

B. The Instant Case Does Come Within the Criteria of

Sald Statute.
The oftenses in the iInstant case do come within said sta-
tute.  'They conslist of two separate offenses: flrst, theft, a
Class B misaemeanor and second, burglary, a third degree
felony. These were allegedly commlitea at the same time and
pluce.  They are of the same or slmilar character based on the
e ot o transaction or o oon LwWwo or more acts or transactions

.

Cnmeeled Locetheers They go censtitule parts of a common

Cioo oLl Cnopases elwht, nine, and ten of the Hovember
Lo, oo sraceript, aefense councel trica to explaln tnls
T S e et Tho dower codrt's regsponse 1o

' L Ltinutlor,
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POINT 1I

WE HAVE NO ARGUMENT WITH THE RULING OF ROGERSON
V. HARRIS, 178 P2d 397, TO THE EFFECT THAT LAR-
CENY AND BURGLARY ARE TWO SEPARATE OFFENSES EVEN

THOUGH THEY ARE IN THE SAME CRIMINAL EPISODE.

The Honorable Judge Baldwin cites a Larson case (13 Ut 2d
35) 1in support of the idea that a burglary and theft are two
separate offenses and can be tried 1in separate trials even
though they are involved in the same criminal episode.

The case the Jjudge was referring to 1s actually State v.
Jones, 13 Ut 2nd 35, 368 P2d 262 (1962) which cites and bases

its holding on Rogerson v. Harris 178 P2d 397. Rogerson was

charged in 1942 with burglary in the second degree, grand lar-
ceny, and being an habltual criminalt, a4ll in the same infor-
mation. Rogerson had entered a garage with intent to steal
and he dild steali an automoblile. At the trial he was tound
gullty of the burglary and larceny. He was sentenced for con-
secutive terms for the burglary and larceny. e servied hls
term for the burplary and then contendet further detention was
unlawtul because of {mproper joinder of the two offenses. it
was held that the ‘olinder wus proper.  The gquestlion was then
raloed whether the sentence anag conviction on veth offenses
contravene Section 108=21-32 0 D00 LG wnion proviiaes
venphasts aaden
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The defendant ... may be convicted of any
offense charged in any of the counts Joined
as prescribed in the next preceding section
provided, that no person shall be convicted
of more than one crime upon the same facts
constituting such crime.

It was held:

In this case burglary and larceny arose out
of the same total transaction but the proof
of the burglary stopped when the proof of the
larceny started. Entirely different facts
constitute the different crimes of which the
plaintiff was found guilty. The same facts,
therefore, do not constitute the two crimes
Joined but different facts constitute differ-
ent crimes. Conviction of the two crimes
were therefore not prohlbited by Section 105-
21-32 UCA 1943.

Thlis case does hold that larceny and burglary are two
separate offenses even though they may be in the same criminal
episode but it does not hold that thereby they may be tried in
separate trlals. No comment 1s being made here as to whether
or not such was the result in that day and age by virtue of
the then interpretation of the then appllied case authority and
legslolative law.  There 1s no argument with the application of
tat case to the Instant case: The offenses of burglary and
the 't in the Instant case are also two separate offenses in

ohiee cingle criwinal eplsode.
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POINT 11I

THE CLASS B MISDEMEANOR IN THE CASE AT HAND
CAN BE TRIED INITIALLY IN THE DISTRICT COURT.

THERE 1S NO DISPUTE WITH THE HAKKI CASE.

Another case his Honor relied upon in his argument was
Hackey v. Fox, no citatioan given. (Pages 7, 8, 15, and 16 of
the November 16, 1978 transcript) It 1s presumed he was
referring to Hakkl v. Faux 16 Utah 2d 132, 396 P24 867. This
and the Utah State Constitution were cited by his Honor as
authority for the argument that a Class B Misdemeanor can not
be initially tried in a district court.

In the Hakki case, Hakkl was charged with a misdemeanor
by a complaint. For some unexplained reason it was taken
before a district court Judge for the initial trial. Hakki
resisted the trlal and fr'tled a motion tor change of venue on
the basis of bluas ard prejutice. The motion was denied and
the case was set for trial. Hakskl then cought a writ of pro-
hivbitien to prevent the trlal fron ypolitg, Jorward.

Sectlon 77-16=1 U2A 1953 was otved:

All pubite orrena ! trict
COUrTE e Xt IEN Lot loes!
and ctiy courtn, e y
Tnrornat ! N ot
poertinea

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, udministered by the Utah State Library.
Machine-generated OCR, may contain errors.



follows:

ment o on

State v. Telford 93 Ut 228, 72 P2d 626 was quoted as

The

There are many cases where courts have Jjuris-
diction of a subject matter but that jurisdic-
tion must be 1invoked according to a certain
procedure. ... Likewlse, in the case of mis-
demeanors, the jurisdiction of the district
court can be invoked in two ways only: first

by appeal; second, if 1t appears by the certif-
icate that there 1s no justice of the peace in
the county gqualified to try the case ...

holding in the Hakki case was that

... 1in the light of statutes and case authority
that the proper procedure for invoking the orig-
inal Jurisdiction of the district court had not
been followed, the district court was powerless
to act in the matter. The Writ of Prohibition
lies to prevent the judge from proceeding with
the trial.

Counsel for the defense in Lhe instant case makes no com-

value.

SCH

5

the correctness of this holdling but accepts it at face

The quoted Sectlion 77-16~1 statute: "All public offen-

triable in the district courts ... must be prosecuted by

intormation or indlctment ..." 1is & procedural statute invoked

Ino e nagki o case back In 1964,

S ogses

S B

'

Ol

Wl

w

procedural statute upon which we rely 1n the instant
ainereded i 1979 giving, it its present form: Dectlon

CLoouta LY s as unended., LUoreads (witn emphasis
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Two or more offenses may be charged in the

same IndIictment or Informatlon In a separate
count for each offense if the offenses charged,
whether felonies or misdemeanors or both, are
of the same or similar character or are based
on the same act or transaction or on two or
more acts or transactions connected together

or constituting parts_of a common scheme or
plan.

The present Section 77-16-1 reads:

All public offenses triable in the district
courts, except cases appealed from Justices'
and clilrcult courts, as well as Class A mis-
demeanors trilable in circuit courts, must
be prosecuted by Information or indictment,
except ... (not pertinent).

These two latter statutes uare the ovnes that apply in the
Instant case. CSectlon 77-16-1 requires all public offenses

triable in the .

tetrlet courts (with "not jertinent" excep-
tions) to be prosecuted by information or indictment. The
present Section 77-.1-31 (1) permits misdemeanors such as 1in
the instant case to Yo triable in the aistict courts by infor-
mation. The Jdisterict coart i the case at nand, therefore,
had Jurtisdiction of U oth i felony ana tne misdemednor; Sec-

tlon To-1-400 qppoies, and oot le feopars, tles, without Jdoing

. g Gt o, s . RN . i
ARARJLStLce Ty Tre slatote or oid iy auctes o tne hokkd
Cane,
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POINT 1V

THERE IS NO CONFLICT WITH ARTICLE VIII,
SECTION 7 OF THE UTAH STATE CONSTITUTION

AS QUOTED IN THE COOLEY CASE.

As mentioned, his Honor in the lower court argued also
that the Utah State Constitution as set forth in the Cooley
case, 575 P2d 693, prevented him from trying Class B Misde-

meanor cases. Quoting from the Cooley case:

Article VIII, Section 7 of the Utah Consti-
tution provides: "The district court shall
have original jurisiction in all matters
civil and criminal, not excepted 1in this
Constitution, and not prohibited by law;

.. " (Emphasis added)

The leyislature did provide by law the
following:

All public offenses triable 1n the district
courts, except cases appealed from Jjustices'

and clty courts, must be prosecuted by 1in-
formation or Iindictment ...

It might be aagded that the legislature did provide by law
aiso the 'ollowlng: two or more offenses may be charged in the
coene Indletment o or inforotion In a ceparate count for each
renee 10 thie offenses charyed, whether felonles or misde-

oore o Loty are of tae sace oo olotiar character or oare
tromcactions connectea tougetner or
oIt Ui et U 0 o St or plan, C77-21-=%1 (1)

L e Voo y . Y
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Because of the foregoing, the instant case and the Cooley
case are distingulshable. The Cooley case adopted the Hakki
v. Paux holding and made the exact same wording the ruling in
the Cooley case. That ruling has been quoted and commented
upon in our discussion of the Hakkl case and does no harm to

the position we espouse but instead strengthens it.

POINT V

THE DISTRICT COUKT JULGE VIOLATED

APPELLANTS!

DUE PROCESS RIGHTS

The uappellants’

due process

rights

were

violated at the

district court hearing on the plea of once in jeoparuy when:

1. The judge aryued the prosecution's case.

Jo His Honor misapplied the law to the instant case.

3.  The defense counsel was not alliowed to fully argue
his case.

4. hils Honor refuses te vacate the trial setting in
order that the delvnse vounsel wipht have an opportunity to
obtaln vowrlt o rreciibition.

Vellense coun erinitely red e U Lmpre Lon o that

e oatstriet oo w Traliroa i A G Tl
(RN B rle { P N . oo ]
U not

. LA TN ot . . . .
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give the defense an opportunity to obtain a writ of prohibi-
tion. (See the November 16, 1978 transcript beginning on page
5. See also page 5 of thls brlef and pages 29 and 30 of the

November 21, 1978 transcript.)
CONCLUSION

The new procedural statute 77-21-31 (1) UCA 1953 as
amended brings this case squarely within the operation of the
constitutional and statutory law and case authority quoted in
the Cooley and Hakki cases and the holdings in those cases
strengthen the appellants' position. The district court does
have Jjurisdiction of both the (Class B misdemeanor and felony
of'fenses 1n the 1nstant case. The appellants having been con-
victed ot the Class B misdemeanor, the statutory provisions
reygarding double jeopardy do apply. The district court is
barred from proceeding with the trial on the third degree
felony.  Tone appelliants' due process riphts were violated by
Lne actlono ant oerror ot the dlctrict court in argulng the
prescontionts cnee in the once In jeopardy hearlng and

Cing o oive Lne o appelliants tlme Lo oseex a4 owrelt of prohi-

ol

e Uipertigr oo vnlity Ly Ui Thira Judlelal Listrlct

soana o tooele Joanty, State of Utah, therefore,
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