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IN THE SUPREME OOURT
OF THE STATE OF UTAH

IMPERTAL-YUMA PRODUCTION
CREDIT ASSOCIATION, a

corporation,
Plaintiff and
Respondent,
vs.

EARL HUNTER and
TIAVON HINTER, his wife,

Defendants and
Third Party
Plaintiffs and
Appellants,

Civil No. 233316

vs.

GLS LIVESTOCK MANAGEMENT,
INC., a Utah corporation,
and GEORGE L. SMITH,

Third Party
Defendants.
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Appeal from the Judgment of the
Third District Court for Salt Lake County
Honorable James S. Sawaya, Judge

James M. Dumn of Macoy A. McMurray and

JARDINE, LINEBAUGH, BROWN & DUNN Robert J. Dale of

400 Commercial Security Bank Bldg. McMURRAY & ANDERSON

79 South State Street 800 Beneficial Life Tower

Post Office Box 11503 36 South State Street

Salt Lake City UT 84147 Salt Lake City UT 84111

Attorneys for Plaintiff- Attorneys for Defendants-
Respondent Appellants
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IT WOULD BE IMPROPER TO REMAND THIS CASE
FOR FURTHER EVIDENCE REGARDING THE IDEN-
TITY OF EARL H. HINTER OR THE ALLOCATION
OF TIME IN AWARDING ATTORNEY'S FEES.
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IN THE SUPREME COURT
OF THE STATE OF UTAH

IMPERTAL-YUMA PRODUCTTON
CREDIT ASSOCIATION, a

corporation,
Plaintiff and
Respondent,
vs.

EARL HUNTER and

LAVON HUNTER, his wife,
Civil No. 233316
Defendants and
Third Party
Plaintiffs and
Appellants,

Vs,
GLS LIVESTOCK MANAGEMENT,
INC., a Utah corporation,
and GEORGE L. SMITH,

Third Party
Defendants.
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REPLY BRIEF OF APPELLANT

STATEMENT OF THE KIND OF CASE

This is an action by Imperial-Yuma against Earl and LaVon
Hunter to recover an amownt, alleged to be owing on account under a
level line of credit arrangement evidenced by a promissory note, to-

gether with attormey's fees. Involved is the accuracy of an accounting
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prepared by Inperial-Yuma and debtor identification. Also involved is
the propriety of an award of attomey's fees to Imperial-Yuma where a
conterclaim with miltiple issues was involved and where no effort was
made to allocate the legal services rendered in commection with the
counterclaim and other matters.

DISPOSITION IN THE LOWER COURT

The case was tried to the court without a jury. The District
Court awarded Plaintiff judgment against Defendants, Earl Hunter and
LaVon Hunter, jointly and severally, in the sum of $9,135.93, together
with attomey's fees in the sum of $4,000.00, and costs.

At the time of trial the Third Party Defendants GLS Livestock
Management, Inc. and George L. Smith were banlxrupt and, accordingly, the
Defendants' Third Party Complaint was not pursued.

RELTEF SOUGHT ON APPEAL

Defendants-Appellants, Earl Hunter and LaVon Hunter, seek a
reversal of the judgment of the trial court by eliminating all charges
against an 'Earl H. Hunter" and eliminating the award for attorney's

fees.

IDENTIFICATION OF THE PARTIES AND EXPLANATION OF ABBREVIATIONS

Earl Hunter and LaVon Hunter, his wife, Defendants and Ap-
pellants, are herein referred to as the 'Defendants,' or where appro-

S/m/mp‘gllifag@ S../lzyu/lm@itrL/Wmlmgm@Mi@ln)ym /7PHT@M&LWH.\‘GI"BKJJ-£/HA$ seglation,
Library Services and Technology Act, administered by the Utah State Library.
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the Plaintiff and Respondent, is herein referred to as the Platnetff 't
where appropriate, as "Tmperial-Yuma".

"R refers to a page reference in the record of the case.

"I refers to a page reference in the trmscript of the case.

STATEMENT OF FACTS
The Court's attention is invited to the Statement of Facts set
forth in the Appellant’s initial brief and to factual statements as they

appear in the course of argument.
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FPOINT 1

IN PAYING SMITH'S DRAFTS DRAWN ON '‘EARL
H. HUNTER", AND CHARGING THOSE DRAFTS
TO DEFENDANT EARL HUNTER, PLAINTIFF EX-
CEEDED DEFENDANT FARL HUNTER'S POWER OF
ATTORNEY, AND THEREFORE PLAINTIFF HAD
THE BURDEN OF OFFERING EVIDENCE THAT
DEFENDANT EARL HUNTER RECEIVED THE BEN-
EFIT OF THOSE "EARL H. HUNTER' DRAFTS;
NO SUCH EVIDENCE WAS PRESENTED.

The testimony of Plaintiff's own branch manager and secretary/
treasurer, Roy S. Richter, set forth at length on pages 5 through 10 of
Plaintiff's brief, does not evidence that the accomnts of "Earl H.
Hunter’' and Defendant Earl Himter are the same, as Plaintiff contends.
The testimony does establish, however, that without any authorization
whatsoever, the Plaintiff treated those accounts as the same and applied
"Earl H. Hunter' charges to the account of Defendant Earl Hnter and
LaVon Hunter. Mr. Richter never did testify that Earl Hunter and 'Earl
H. Hunter" were the same persons. He merely testified that Plaintiff
applied the charges found in Exhibit 16 to the account of Defendants
Earl Hunter and LaVon Hunter. Exhibit 16, however, contains not only
drafts for Defendant Earl Hunter, but for 'Earl H. Humter' as well. M.
Richter offered no explanation as to why Plaintiffs charged "Earl H.
Hnter'" drafts to the account of Defendant Earl Hunter.

In paying Smith's '"Earl H. Hunter'" drafts and charging them o

Spons (% g\eﬁg@l]gum lmu}ﬂmgﬁﬁmlm‘%m‘m-;ﬁfm i/@@)}f@\d/u@h@mm};ﬁﬁﬁ (z;@%%ﬁugf the

Library Services and Technology Act, administered by the Utah State Library.
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power of attorney given by Defendant Earl Hunter to George L. Smith for
Smith to make draws on Earl Hunter's account with the Plaintiff:

This will be your authority to pay drafts drawn an

Ear] Hnter and signed by George L. Smith, whose

ppendis A, page 1. OF Defendants’ airia brich].

The plain language of that power of attomey upon which Plaintiff al-
legedly relied, gave authority to Smith to present drafts to Plaintiff
for payment on the account of Defendant Earl Hinter; there is no author-
ity in that power of attomey, however, or any other document, author-
izing the Plaintiff to pay drafts draw on "Earl H. Hunter" and to charge
those drafts to Earl Hunter.

Having exceeded Defendant Ear]l Hunter's power of attorney in
paying Smith's unauthorized "Earl H. Hunter' drafts and charging them to
the account of Defendant Earl Hunter, Plaintiffs had the hurden not only
of establishing that Earl Hunter and 'Earl H. Hnter' are the same
individuals, but of showing also that Defendant Earl Hunter received the
benefit of those drafts. Plaintiff offered no evidence, however, that
Smith applied any proceeds of those "Earl H. Hunter" drafts to Defendant
Earl Hunter's interest or benefit in the cattle investment pool. Sig-
nificantly, Plaintiff did not even attempt to argue in its brief that
any such evidence was presented at trial. To the contrary, Plaintiff
admitted at trial that it had no idea where the funds from the "Earl H.
Hunter" draws went (T-18); nor do the Defendants, since all the facts

pertaining to the "Earl H. Hunter' drafts were in the exclusive posses-

sion of the Plaintiff,
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It does not follow and is illogical to argue, as Plaintiff
alternatively does on pages 10 and 11 of its brief, that because Plain-
tiff stipulated and testified at trial that the Defendant in the instany
case, Earl Hinter, is entitled to "Earl H. Himter" credits (T-66 and T-
67; see pages 12 and 13 of Defendants' initial brief), Defendant is
therefore bound to accept "Earl H. Hunter' charges. Since Plaintiff w
in exclusive possession of the facts regarding the "Earl H. Hunter" and
Earl Hunter accounts, it may well be that Defendants are entitled to
more credits than stipulated and testified to by Plaintiff. It is
fundamental, however, that Plaintiff still has the burden of proving
that the disputed charges are for Defendants' account.

Plaintiff also implies on page 11 of its brief, but stops
short of expressly asserting, that because only one "Hunter'’ names
appears on the Hanalei distribution slips (Exhibit 18), and because all
credits and charges to Defendants' account bear the reference "Hanalei,
there was only one Hunter investor in the Hanalei group. Plaintiff
stops short of making that assertion for good reason: Plaintiff well
knows that there was no evidence whatsoever before the trial cowrt that
the Defendant Earl Hunter was the only "Hunter'' in the United States or
elsewhere who was an investor in the Hanalei group. As a matter of
fact, the Plaintiff presented no evidence whatsoever of who made up the
Hanalei pool. Exhibit 18 does not even purport to be an exhaustive
listing of all individuals throughout the United States and elsewhere
involved as investors in the 'Henalei'' cattle feeding group.

In addition, Smith was involved in many cattle feeding pools

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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and meny deals all across the country (T-51). At the tims of Hnmter's
dealings, Inperial-Yuma had about thirty-four (34) losns of the type
involving Earl Hnter -- transactions with Smith (T-41, 42, 47). Im-
perial-Yum did not have any way of knowing how many loans it would have
had at any time involving Smith; they did not keep track of the mmber
(T-43). Imperial-Yuma was financing only a portion of Smith's cattle
feeding pools (T-51). Imperial-Yuma was probably in five or six other
pools right in that area (T-51, 52). The number of people in the var-
ious pools would differ (T-52) and would involve people throughout the
United States (T-52) and, in addition, there are a muber of other pools
that Smith might have had that were being financed with other companies
or vhere other investors were inwolved (T-52). Accordingly, no con-
clusions can be drawn at all from Exhibit 18 as to whether there were
other investors in the United States or elsewhere with names similar to
the Defendant Earl Hinter (e.g., "Earl H. Hunter''), who were investors
in the "Hanalei' feeding pool.

Finally, Plaintiff cites four cases on pages 1l and 12 of its
brief which Plaintiff apparently contends stand for the proposition that
the burden was on Defendant Earl Hunter to prove that Defendant Earl
Hunter and '"Earl H. Hunter' are not the same individual. None of those
cases, however, dealt with exceeding the authority of a power of at-
torney nor were the respective facts regarding identity exclusively in
the possession of the prevailing party, as in the instant case. In
addition, in each of these cases, unlike the facts in the instant case,

ubstanti vi dispute as to

i ial evidence was presented or there was no

.Spn%;)'r(t’c}/‘l%xf-/w% i 551”(’\'th/?LI‘/?/'(//:\'. Funding for (/ig/n:gl)r/(m provided by the Institute of Museum and Library Services
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who the person was whose name was in question. See, Nelson v. Dis-
trict Court, 320 P.2d 959 (Colo. 1957) (court listed at length sub-
stantial evidence offered by Plaintiff showing Defendant, Elizabeth G,
Nelson, was same "Elizabeth L. Nelson" inwolved in automobile accident;
the court stressed Defendant's failure to present any rebuttal testimon
or evidence when Defendant knew whether she was inwolved in the acci-
dent); Clark v. National Adjusters, Inc., 348 P.2d 370 (Colo. 1959)

(holding it inconsequential that a summons named 'Odessa Clark'' instead
of Odessa W. Clark, because it was undisputed that the individual
served, by whatever name, owed the debt, thus making the defense in that
case ane of a mere technical error in the summons rather than a questia
of identity); Tate v. State, 122 S.E. 2d 528 (Ga. App. 1961) (holding
inconsequential erroneous allegations in an indictment naming ''Connie
Lymm Day'' rather than Comnie Anne Day, the minor child actually aban-
doned, where there was 'no question but the identity of the child was
proved as being the infant referred to in the indictment''); Bowlin v.
Freeland, 289 S.W. 721 (Tex. Ct. App. 1926) (analysis of separately
recorded chains of title disclosed apparent common grantor evidencing
common identity of 'J. K. Freeland' and 'J. R. Freeland" as grantor; no

other factual circumstances cited to suggest otherwise).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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POINT II

THE FACT THAT SMITH WAS THE DEFENDANT'S
AGENT DID NOT AUTHORIZE THE PLAINTIFF
TO CHARGE TO DEFENDANTS' ACCOUNT DRAFTS
DRAWN BY SMITH ON ANOTHER PERSON'S AC-
COUNT WITHOUT DEFENDANTS' AUTHORIZATION

Plaintiff illogically argues in Point II (page 13 and 14) of
its brief that because Plaintiff paid Smith's wnauthorized "Earl H.
Hunter" drafts and thereby exceeded Defendant Earl Humter's power of
attorney, the Defendants are bound by Plaintiff's actions. This argu-
ment is contrary to fundamental agency law. Smith's agency was express
and limited. When Plaintiff allowed Smith to exceed his agency, the
Plaintiff dealt with him at its (the Plaintiff's) peril -- not at the
Defendants' peril.

Plaintiff's argument ignores the express and limiting language
of Defendant's power of attormey that Plaintiff claims to have relied on
in paying Smith's "Earl H. Hunter" drafts:

This will be your authority to pay drafts drawn

on Earl Hunter and signed by George L. Smith,

whose specimen signature appears below [See

Point II, p. 18 of Appellants' initial brief for

discussion regarding this power of attormey].

It is incredible to argue that the Plaintiff, having paid
“Earl H. Hunter" drafts not authorized by Defendant Earl Hunter, is
entitle to charge those drafts against Defendant Earl Hunter because
George L. Smith was Earl Hunter's agent. Smith was Defendant Earl
Hunter's agent with only such authority as is set forth in the power of

attorney. That document gave no authority to Plaintiff to pay any

t
S/’U@i"‘gyft\g/u@tﬂﬂj@@eldw}éybn&nflﬁhmf@rdfﬁ’mﬂz /)H)l i(lmﬁ@marmw of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library. s
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In Point II (page 18-21) of their initial brief, Defendants
cite cases that Plaintiff takes no exception to which clearly support the
fundamental proposition that Plaintiff could not knowingly or negligent]y
allow George L. Smith to exceed the express written authority given hin
by Defendant Earl Hunter and then take the position that Defendant Earl
Hnter is bound by the actions of Smith and the Plaintiff. Plaintiff,
on the other hand, cites no cases supporting its position; nor do De-
fendants believe it could.

At the very least, because Plaintiff allowed George L. Smith t
draw drafts, contrary to the written power of attorney, on the accowunt ¢
"Earl H. Hnter" rather than Defendant Earl Hunter, it was incumbent wx
Plaintiff to establish that the monies so drawn by George L. Smith for
"Ear]l H. Hunter'' were then applied to the benefit of Defendant Earl
Hunter in the cattle investment pool in which he was an investor.

Plaintiff offered no such evidence.

POINT III

THE AWARD OF ATTORNEY'S FEES TO THE
PLAINTIFF WAS NOT BASED ON ANY SUP-
PORTING EVIDENCE, NO EVIDENCE WHAT-
SOEVER HAVING BEEN PRESENTED AS TO
THE EFFORTS OF PLAINTIFF'S COUNSEL
IN PROSECUTING THE PROMISSORY NOTE
AS OPPOSED TO DEFENDING AGAINST DE-
FENDANTS' COUNTERCLAIM AND RESISTING
THE CLASS ACTION MOTION

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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In Point IIT beginning an page 14 of its brief, Piadntiff
recites the trial court's Finding of Fact No. 13 to the effect that the
award of $4,000.00 attorey's fees to Plaintiff is a reasmsble attor-
ney's fee awarded to Plaintiff "exclusive of the Defendants' coumnter-
claim”. Plaintiff then admits, however, on page 15 of its brief, that
counsel for Plaintiff

did not make a specific allocation of time spent

between plaintiff's action on the promissory note

and the defense of Defendant's counterclaim.

By admission, then, the trial cowrt had no evidence before it
upon which to base the award of $4,000.00 attormey's fees for just the
prosecution of the note. All the trial cowrt had was the testimony of
comnsel for the plaintiff that his total fees in the entire case had a
reasonable value of $7,164.00. The court had no evidence of any kind
indicating how much of that total effort was spent in prosecuting the
promissory note as opposed to defending against Defendants' counter-
claims. How could the trial court, then, have possibly come up with the
$4,000.00 figure other than to have arbitrarily imposed that figure on
the Defendants?

The arbitrary nature of the trial court's assessment of at-
torney's fees at $4,000.00 is striking when it is considered that the
total principal amount of the account sought to be collected by the
plaintiff was only $5,439.41. For that small account, the trial court
awarded $4,000.00 in attommey's fees and called it ''reasonable”. Un-
doubtedly, if counsel for the plaintiff would have allocated for the

court his efforts between prosecution of the promissory note and defense
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against the Defendants' counterclaims, the trial court would have been
apprised of the fact that a much more substantial portion of the $7,164
fee was incurred in defending the counterclaims, and not in prosecuting
the note. Allocation, however, by counsel's own admission, was never
made; in that regard, the Court's attention is further invited to cowmn-
sel's testimony elicited on cross-examination (T-106-112).

Clearly, $4,000.00 in attorney's fees could not possibly hawe
been reasonably incurred in prosecuting this promissory note for a
$5,439.41 principal amomnt. Not even Plaintiff has contended, either in
its brief or before the trial court, that it incurred $4,000.00 legal
expenses in just prosecuting the note. Of the $4,000.00 awarded by the
trial cowrt to the Plaintiff as attorney's fees for prosecution of the
note, supposedly "exclusive of the defense of Defendants' counterclainms',
a large portion must actually have been incurred in defending against th
fraud and security violation counterclaims and in meeting the Defendants
class action motion.

The instant case is a prime example of why attorney's fees
cannot be assessed without testimony allocating the attommey's efforts
between prosecuting a promissory note, which contractually provides for
attormey's fees, and defending against counterclaims, for which attor-
ney's fees are not recoverable, as the court held in Nelson v. Newman,
583 P.2d 601 (Utah 1978).

Plaintiff attempts to distinquish Nelson by arguing that sinct
the trial court in the instant case made a specific finding of fact ast

reasonable attorney's fees incurred by plaintiff, "exclusive of the
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defense of Defendants' counterclaims”, Nelson does not apply. Yet, as

-13-

inl*lel;sm,theu—ialcmrtinﬂ\ehmwtcaseuymmm'n
fees forthedefmseagainstdleeoumlaim.mt-ytz.bimﬂy
determine reasonable attomey's fees for prosecution of the note when

thereisnoallocatimwhatsoeverastotimmdefbrtlp-tinm-

ecuting the note. It is particularly significant that in Melson the
Court stated:

Counsel testified that he had expended these hours

on the entire case, and 'had no idea' what portion

cg;fl that time was attributable to the collection of
e notes.

Defendant is entitled to reasonable attorney's
fees for the note, as noted ante, but he failed

inhisbm'denofproofwithre%dto&n_emt
of time necessaril t for t se.
[emphasis added; 5%3 P.%a at 604].

Similarly, the Plaintiff in the instant case failed in its proof as

noted by Plaintiff itself on Page 15 of its brief: ''[Counsel for
Plaintiff] did not make a specific allocation of time bet:v‘J_een Plain-
tiff's action on the promissory note and the defense of Defendants’
counterclaims." Nelson clearly is on point with the instant case since,
as in Nelson, Plaintiff here has failed in its burden of proof regarding
the amownt of time necessarily spent in prosecuting the note as opposed
to defending against the counterclaims.

The Plaintiff's assertions on pages 16 and 17 of its brief that

Stubbs v. Hemmert, 567 P.2d 168 (Utah 1977) (cited by the Court in

Nelson), is consistent with the trial cowrt's award of attomeys fees in
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the instant case, clearly is not correct. In Stubbs, the cowrt affirmeg
the trial court’'s award of attorney's fees to the prevailing party for
prosecution of a promissory note and the foreclosure of a mortgage which
secured the note, while disallowing attorney's fees for the negotiation
and defense against a counterclaim. Regarding the award of attorney's
fees for successful prosecution of the note and foreclosure of the
mortgage, the Court stated:

Here, contractual liability is involved and the

court properly awarded plaintiff his fees for

the foreclosure. Plaintiff's attorney testi-

fied that he had expended 3-3/8th hours on the

collection and foreclosure action [567 P.2d at
I71; emphasis added].

As this Court observed in Stubbs, the trial court properly
awarded reasonable attomey's fees for prosecution of the promissory
note based upon testimony by Plaintiff's attomey as to the amount of
time he had expended on the collection and foreclosure action as well as
on his testimony regarding the usual fees charged by attommeys in the
community. By Plaintiff's own admission, however, there was o alloca-
tion at all in the instant case as to the time necessarily spent by
counsel for Plaintiff in prosecuting the promissory note versus defend-
ing against the counterclaims of the Defendants. Contrary to Plain-
tiff's argument, Stubbs stands for the proposition that the trial couwt,
in awarding attorney's fees, must base that decision upon evidence

allocating the efforts of Plaintiff's attormey between attempting to

collect on a promissory note and defending against counterclaims.
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THE IDENTITY OF EARL H. HUNTER OR THE
ALLOCATION OF TIME IN AWARDING ATTOR-
NEY'S FEES.

Plaintiff-Respondent argues in Point IV on page 17 of its
brief that pursumt to Rule 76(a), Utah Rules of Civil Procedure, this
Court may remand the case to the trial court for further proceedings on
the identity of Earl Hunter and "Earl H. Hnter" and the allocation of
attorney's fees. Obviously, the identity of Earl H. Himter and the
allocation of attormey's fees could only be further determined by the
taking of new evidence on behalf of the Plaintiff. Plaintiff has had
its day in court and the opportunity to attempt to prove that Earl
Hunter and "Earl H. thnter' are the same persons and to present tes-
timony regarding the allocation of attorney's fees for prosecution of
the promissory note. It would not be proper for Plaintiff to have two
bites of the apple and two days in court where it had a complete op-
portunity, prior to resting its case in the trial court, to present
whatsoever relevant evidence it desired. Defendants have already been
put to considerable unrecoverable expense because of Plaintiff's failure
to even offer evidence on these unresolved critical issues.

In addition, it is important to note as indicated in Point I,
page 14, of Defendant's initial brief, that at the conclusion of the
trial, after both parties had rested and following closing arguments,
Plaintiff moved the trial court to reopen the case to allow Plaintiff to

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~-16-

try to establish that Defendant Earl Hunter is "Earl H. Hunter". The
trial court appropriately denied that motion and Plaintiff has not
appealed from the ruling.

Rule 74(b), Utah Rules of Civil Procedure, requires a party
who desires to cross appeal from an order to file a statement of the
points on which he intends to rely on such cross appeal within the time
required by Rule 75(d). Rule 75(d) requires the statement of points to
be filed within 10 days after the service and filing of the appellant's
designation of the record on appeal. No such statement of points was
filed by Respondent pursuant to Rules 74(b) and 75(d) and thus Plaintiff
has not appealed from the Cowrt's order denying Plaintiff's motion to
reopen the trial for the purpose of presenting additional evidence. T
not cross appealing from the Court's aforesaid order denying Plaintiff's
motion to reopen the case, Plaintiff has already elected to forego any
further opportunity to attempt to present evidence to the trial court
which it did not present during trial.

In addition, Defendants certainly were not under any obli-
gation, as Plaintiff impliedly contends in Point IV of its brief, to
assist in proving Plaintiff's case by pointing out to the trial cowrt or
opposing counsel prior to closing arguments that Plaintiff had not
submitted any evidence that Earl Hunter and 'Earl H. Hunter' are the
same persons, that monies issued by Plaintiffs to George L. Smith pur-
suant to the 'Earl H. Hunter’’ drafts were applied by Smith to the cattle
pool account of Defendant Earl Hinter, or that Plaintiff had not allo-

cated its attomey's fees between prosecution of the note and defense of
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In paying Smith's drafts drawn on "Earl H. Hnter," and charg- ;
ing those drafts to Defendant Earl Hinter, Plaintiff emceeded Defendmt ;‘
Earl Hnter's power of attorney, and therefore Plaintiff had the hurden
of offering evidence that Defendant Earl Hmter received the benefit of
those "Earl H. Hnter" drafts; no such evidence was presented.

The fact that Smith was the Defendant's agent did not auth-
orize the Plaintiff to charge to Defendants’ accomnt drafts drawn by
Smith on another person's account without Defendants' authorization.

The award of attomey's fees to the Plaintiff was not based on
any supporting evidence, no evidence whatsoever having been presented as
to the efforts of Plaintiff's counsel in prosecuting the promissory note
as opposed to defending against Defendants' counterclaim and resisting
the class action motion.

It would be improper to remand this case for further evidence
regarding the identity of Earl H. Hunter or the allocation of time in
awarding attomey's fees.

The judgment of the trial court should be reversed. The
Plaintiff has failed in its proof, both with respect to the accounting

and attormey's fees.
Respectfully submitted,

McMURRAY & ANDERSON

e /
7 Ly
Taboy A. ay and /‘/L?
Robert J. Dale
Attomeys for Earl and LaVon Himter
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