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COURT OF APPEALS

STATE OF UTAH

GILLHAM ADVERTISING, INC.,
a Utah Corporation,
Case No. 380398

Plaintiff/Appellant,

TIM WILLIAMS and SCOTT

)
)
)
)
)
) District Court No. 87-07863
)
ROCKWOOD, )
)
)

Defendants/Respondents.

JURISDICTION STATEMENT

Jurisdiction to determine this appeal is conferred upon this

Court by Section 78-2a-3(2)(h), Utah Code Annotated (1988).

NATURE OF THE PROCEEDINGS

This is an appeal from an award of summary judgment in favor
of Defendants, Tim Williams and Scott Rockwood (hereinafter

"Willams and Rockwood").

STATEMENT OF THE ISSUES

The issues on appeal are:

1. Whether the Trial Court erred in granting Williams and
Rockwood Summary Judgment where material issues of fact existed
with respect to their actions, as corporate officers and key

employees, in regards to fiduciary duties of loyalty, good faith,

and fair dealing owing Gillham Advertising, Inc. (hereinafter
"Gillham').
2. Whether Williams and Rockwood breached those fiduciary

duties.



3. Whether Williams and Rockwood interfered with Gillham's
business relations.

4, Whether Gillham's Complaint raises material issues of
fact such that summary judgment on the Complaint was improperly
granted.

5. Whether Williams and Rockwood are entitled to all or a
portion of their costs incurred for depositions in defending this

action by Gillham.

DETERMINATIVE STATUTES

Rule 56 of the Utah Rules of Civil Procedure is determina-
tive of the issues before this Court. Rule 56 is included as

Addendum "D" to this Brief.

STATEMENT CF THE CASE

A. Nature of the Case

This 1is an action by an employer against two of its former
employees and officers (hereinafter "Williams and Rockwood") for
breach of fiduciary duty, breach of contract, and interference
with business relations. Williams and Rockwood each counterclaim
for breach of contract, promissory estoppel, and defamation.

3. Course of Proceedings

On December 3, 1987, Gillham commenced this action against
Williams and Rockwood. [R. 002-008] On December 28, 1987,
Williams and Rockwood filed an Answer and Counterclaim. [R. 015~

029] Gillham replied on January 19, 1988. [R. 030-036]

[\



On January 26, 1988, Gillham noticed up the depositions of
Williams and Rockwood for February 10, 1988. [R. 037-038, 297,
296] On February 2, 1988, Williams and Rockwood served Gillham
with Interrogatories and Requests for Production of Documents.
[R. 0839] Gillham responded on March 4, 1988. [R. 055-056]
Gillham supplemented its Responses on March 21, 1988. [R. 040-
041]

Williams and Rockwood were not satisfied with Gillham's
responses and filed a Motion and Memorandum to compel on
March 23, 1988. [R. 042-052] Gillham served a responsive
Memorandum on Williams and Rockwood. [R. 057-063] After hearing
held April 18, 1988 [R. 064], Gillham served Supplemental Answers
on Williams and Rockwood on May 12, 1988 [R. 065-066], together
with Plaintiff's request that Williams and Rockwood produce
documents. [R. 067] On May 25, 1988, Williams and Rockwood
noticed up the deposition of Lon R. Richardson for June 1, 1988
and then June 21, 1988. [R. 068-071, 295]

On August 4, 1988, Williams and Rockwood filed a Motion and
Memorandum for Partial Summary Judgment, together with Affidavits
of Williams and Rockwood. [R. 075-168]

On August 31, 1988, Gillham filed its Memorandum in Opposi-
tion [R. 176-197], together with Affidavits of Milo S. Marsden,
Jr. [R. 198-206] and D. Keith Hill. [R. 209-216]

On September 9, 1988, Williams and Rockwood filed a Reply
Memorandum. [R. 217-237] The Motion for Partial Summary

Judgment was heard September 12, 1988. [R. 238, 242]



On September 29, 1988, Williams and Rockwood filed a
Memorandum of Costs. [R. 250-252] Gillham objected to those
costs. [R. 253-262] A hearing was held COctober 31, 1988. [R.
268-269]

On November 3, 1988, Williams and Rockwood obtained a Writ
of Garnishment which was served the next day. [R. 271-272, 275-
283] The Writ was released November 11, 1989. [R. 273-274]

On December 2, 1988, Defendants obtained a second Writ of
Garnishment which was served December 7, 1988. [R. 284-290]
That Writ was released December 14, 1988, [R. 291-292]

C. Disposition at the Trial Court

On September 15, 1988, the Trial Court awarded Rockwood
partial summary judgment against Gillham for a bonus in the
amount of $4,000 [R. 243-245], which Gillham has paid.

On September 26, 1988, the Trial Court awarded Williams and
Rockwood summary judgment, dismissing Gillham's claims for
relief. [R. 248-249; Addendum "B"]

On October 24, 1988, the Trial Court awarded Williams and
Rockwood costs in the amount of $795.78. [R. 246-247; Adden-
dum "C"]

Gillham filed 1ts Notice of Appeal October 21, 1988.
[R. 266-267]

D. Relevant Facts

Uncontroverted Facts

1. Gillhaw s a Utah corporation engaged in the advertising

business, having 1its principal place of business in Salt Lake



City. [R. 002, 9 1; 079, 9 1]

2. Williams and Rockwood are residents of Salt Lake County.
[R. 002, 9s 2-3; 080, § 2]

3. While with Gillham, Williams and Rockwood worked on the
KSL advertising account. [R. 080, 4 5]

4. KSL had been a client of Gillham's for 10 or 12 vyears

and, after First Security Bank, was Gillham's largest account.

[R. 179, 9s 10-11]

5. Keith Hill, a former Gillham employee, was the XSL
employee in charge of KSL's advertising accounts. [R. 080, ¢ 6;
081, ¢ 9]

6. Hill was a friend of both Williams and Rockwood. [R.
081, q 10]

7. While with Gillham, Williams and Rockwood discussed with
Hill their plans to purchase Gillham or form their own business.
[R. 081, 9 11]

8. While with Gillham, Williams and Rockwood prepared a "To
Do" checklist of things to be done to form their own business if
their negotiations to purchase Gillham failed. [R. 082, q 13]

9. In establishing their new business entity, Williams and
Rockwood reviewed and Iincorporated certain forms from Gillham.
[R. 083, 9 20]

10. On March 27, 1987, after Gillham discovered the "To Do"
checklist and discussed it with Williams and Rockwood, Gillham

dismissed Williams and Rockwood. [ER. 082, q 14]



11. Soon thereafter, KSL transferred its advertising
business from Gillham to Williams and Rockwood. [R. 083, ¢ 19]

12. In Count III of its Complaint, Gillham alleges Williams
and Rockwood owed fiduciary duties to Gillham which they breach-
ed, thereby damaging Gillham. [R. 006, {s 18-21]

Controverted Fact No. 1

1. Whether Williams and Rockwood were key employees and
officers of Gillham or whether they were ordinary employees.

Facts According to Gillham

1. Williams was Senior Vice-President, supervisor, and
primary contact person at Gillham on the First Security account,
Gillham's largest account, which it had serviced for 35 vyears.
In 1986, Gillham's annual dgross billings to First Security were
about $600,000 and amounted to about 40 percent of Gillham's
income. First Security left Gillham in March, 1987. (R. 178-
179, 9s 3-9]

2. As Vice-President and creative art director, Rockwood
was responsible for Gillham's entire creative department consist-
ing of two full-time writers, four fill-time artists, and regular
freelancers. [Deposition of Scott Rockwood, p. 9, lines 5-18]

3. Williams and Rockwood did not punch a time clock at
Gillham. They had tasks and deadlines and worked until they were
done. Rockwood arrived at 8:00 a.m. or earlier and worked until
6:00 p.m. or 8:00 p.m. most nights, often working through lunch.
[Deposition of Scott Rockwood, p. 61, line 15 to p. 52 1line 9]

4. For several months prior to their termination, Williams
and Rockwood discussed with Lon Richardson, Gillham's President

6



and principal shareholder, the purchase of Gillham for about
$500,00 plus good will. Williams and Rockwood wanted control of
Gillham in one (1) year; Richardson wanted to retain control for
five (5) years. [R. 179, 9s 12-16]

5. Williams recognized that Richardson had discretion in
payving bonuses, depending on Gillham's profits. In March, 1987,
Richardson paid Williams and Rockwood each $1,000 as a bonus for
1986. [R. 188-189, 9s 80-83]

6. Because Williams and Rockwood felt their bonuses were
too small, in mid-March, 1987, Williams prepared a "To Do"
checklist of things to accomplish prior to their departure from
Gillham. [R. 181, 9s 28-31]

Facts According to Williams and Rockwood

1. Williams and Rockwood were employed by Gillham as
employees at will. [R. 018, 94 4; 080, 9 4; 075, 9s 2-3; 167, 9s
2-3]

Controverted Fact No. 2

2. Whether Williams and Rockwood, while employees and
officers of Gillham, determined upon a course of conduct which,
when subsequently carried out, resulted in benefit to themselves
from the taking of the KSL account from Gillham in violation of
fiduciary duties of good faith and fair dealing they owed
Gillham.

Facts According to Gillham

In its Memorandum in Opposition Summary Judgment, Gillham

asserted the following supplemental facts:



22. Defendants wanted the KSL business and directly

solicited that business from Hill. (Deposition of
Rockwood, p. 26, lines 13-15; p. 28, lines 23-25),.
[R. 180]

The citations to Rockwood's deposition provided:

Mr. Rockwood: We naturally told him that we wanted his
business and directly solicited that business, told him

why we thought he should come with us . . .. I don't
recall specifics of the conversation. I recall that we
discussed why he should come with us. And we put our

best foot forward

23. Defendants eventually got the KSL advertising business away
from Gillhanm. (Deposition of Rockwood, p. 30, 1lines 5-9).
[(R. 180]

Mr. Marsden: Did you eventually get the advertising

business for KSL?

Mr. Rockwood: Well, currently we are handling virtual-
ly all of their business, but we have no contract per
se with them.

24. Defendants, in leaving Gillham, knew they had to talk to
Hill and present a plan to show their interest in handling the
KSL business. (Deposition of Williams, p. 23, lines 1-6). [R.
180]

Mr. Williams: . . . And this is one of those items we

knew we would have to do in the future. And that meant
to talk to Keith Hill of KSL Television. If we did
leave Gillham we knew we would have to talk to him and
we knew that we would have to present a plan to show
him our interest in handling his business.

25. Defendants met with Hill prior to their termination.
(Deposition of Rockwood, p. 18, lines 23-25). They talked about
starting their own business. (Deposition of Rockwood, p. 19,
lines 22-24; Deposition of Williams, p. 24, lines 15-18). [R.
181]

The citations to Rockwood's deposition provided:

Mr. Marsden: Working back from March 27th to the most
recent conversation with Keith Hill, prior to vyour
termination, about business, where did that take place
and when, if you can recall?

Mr. Rockwocd: Well, I can't be certain because I don't
recall it that clearly. I recall that we had breakfast

8



with him I think at the Market Street Grill . . . We
talked about the fact that we might consider starting
our own business if this sale did not work out.

The citation to Williams' deposition provided:

Mr. Marsden: Did you talk to Keith about your leaving
prior to your termination?

Mr. Williams: We told Keith we were considering the
option in the event the buy agreement did not work.

26. Defendants talked to Keith Hill and presented a plan.
(Deposition of Rockwood, p. 17, lines 6-14). [R. 181].

Mr. Marsden: Talk to Keith--present plan. What did
that mean?

Mr. Rockwood: Well, Keith Hill worked for KSL Televi-
sion. And if we were to pursue that business when we
started our own we would have to talk to Keith and we
would have to present a plan to Keith.

Q. Did you do that?

A. No--well, yes, we did talk to Keith and we present-
ed a plan.

27. Prior to Defendants' termination, they discussed with Keith
Hill if he would be interested in joining their new agency and he
responded ves. (Deposition of Hill, p. 38, lines 12-15). [R.
181]

Mr. Hill: Well, I remember them asking me should--if
their agency were formed, would I be interested
And I told them vyes.

28. In mid-March, 1987, Tim Williams prepared a "To Do" check-
list of things to accomplish prior to Defendants departure from
Gillham. (Deposition of Williams, p. 16, lines 18-20). [R. 181]
Mr. Marsden: And approximately when did you prepare
that?
Mr. Williams: It was in the month of March, I don't

know, probably mid-March.

29. The "To Do" checklist was prepared prior to Defendants'
termination. (Deposition of Rockwood. p. 16, lines 1-4).
[R. 181]

Mr. Marsden: Do you know when it was written?

9



Mr. Rockwood: It would have been during March of 1987,
Q. Was it before March 27th?
A. Yes.

30. The "To Do" checklist is in Tim Williams handwriting.
(Deposition of Williams, p. 16, line 17). [R. 181]

Mr. Marsden: Is that your handwriting?
Mr. Williams: Yes, it is.

31. Defendants prepared the "To Do" checklist because they felt
they were not fairly dealt with in the 1986 bonus money Gillham

paid them in March, 1987. (Deposition of Williams, p. 20, lines
19-25). (R. 181]
Mr. Williams: I would say both Scott and I were

disappointed and had felt that we were not fairly dealt
with in the bonus money that he paid earlier that

month. And that to us was a show of his attitude
towards us. And I would say that that might have given
us more motivation than we had before. But I wouldn't

say that that was the event.

32. Some of the checklist items were performed prior to termina-
tion. (Deposition of Rockwood, p. 16, line 18). [R. 181]
Mr. Marsden: Did you actually start to implement some of

the items?

Mr. Rockwood: It's possible that we've done some of
these things, that we had done some of them, it's
possible.

33. Defendants crossed off the "To Do" checklist items they had
accomplished. (Deposition of Rockwood, p. 16, line 24).
[R. 182]

Mr. Marsden: What's the significance of items that are
crossed off?

Mr. Rockwood: . . . Some of them are probably things
that had already been done.

34. Defendants crossed off items on the "To Do" checklist they
in fac. had accomplished. (Deposition of Williams, p. 26, line
18). [R. 182]

10



Mr. Williams: . . . well, there are a few instances in
which it's crossed off because we did in fact do thenm.

35. Defendants were following a time table on the "To Do"
checklist. (Deposition of Williams, p. 28, line 17). [R. 182]
Mr. Williams: I assume that was a timetable that we

were following on some of these items

36. Prior to their termination, Defendants talked with Gene
Yates, a Gillham employee, about Defendants starting a new
business and asked Gene Yates to come with them. (Deposition of
Rockwood, p. 40, line 18; p. 41, line; p. 41, line 12). [R. 182]
Mr. Marsden: Did you talk to Gene prior to vyour
termination about leaving and setting up a new busi-
ness?
Mr. Rockwood: It came up in conversation. As I recall

he had--when we asked him about his relationship with
Larry Miller he kind of wondered what we were thinking
and asked us if we were thinking of starting our own
business or something like that. And we told him that
we were considering the possibility.

Q. Did you ask Gene if he was interested in coming
with you?

A. We talked about if he might be interested. We
didn't make him an offer saying--if we do this will you
come with us--or anything like that. We basically were
exploring--if this were to happen would he have any

interest?
37. Defendants had contacted an accountant for their new
business prior to their Gillham termination. (Deposition of
Rockwood, p. 36, line 6). [R. 182]

Mr. Marsden: I'm talking about prior to your termina-

tion at Gillham.

Mr. Rockwood: We had called another accountant to try

to set up an appointment but had not actually met with

him.
38. Defendants had obtained stationery for their new business
and a logo prior to their Gillham termination. (Deposition of

Rockwood, p. 38, lines 5, 15). [R. 182]

Mr. Marsden: Next item is—--create stationery, forms
(to Scott by Friday)--what does that mean?

11



Mr. Rockwood: I had designed the logo.

39. Defendants planned their expenses prior to their Gillham
termination. (Deposition of Rockwood, p. 44, lines 2-14).
[R. 182]

Mr. Marsden: Plan expenses.

Mr. Rockwood: Yeah, we were probably planning the
kinds of expenses we thought we would incur if we
started a new business.

Q. Did you make a list of them?

A. Probably did, I think we did.

Q. Do you have a copy of that list?

A. I don't' have a copy of 1it.

Q. Do you know who does?

A, I don't know, but Tim may. I have not saved any of
that material.

Q. Was this done before your termination?

A. Yeah, I believe so.
40. Defendants listed the Gillham emplovee, Dave Bodie, on the
checklist as a potential employee for Defendants' new advertising
agency. (Deposition of Rockwood, p. 46, lines 4-24). [R. 182-
183]

Mr. Marsden: Talk to Dave B. Do you know who that is?

Mr. Rockwood: Dave Boede.

Q. Spell it?

A. Boede, I think.

Q. Was that done?

A. Well, I don't know. We talked to Dave Boede a lot

because he was a member of our team as far as many of

the accounts we worked on.

Q. Obviously I'm just talking in regards to this
alternate plan, now he fits into that on this list.

12



A, I don't believe so. He was aware of our interest
in buying the agency and some of the discussions we had
had with Lon.

Q. But my guestion is why is he on this 1list, if you
know?
A. I believe that the reason he's on this 1list is

because we had many friends at Gillham.
Q. Sure.

A. People who if we were to leave and to start our own
agency would probably want to come with us, would
probably be hurt

41. Defendants looked at office space prior to their termina-
tion. (Deposition of Rockwood, p. 47, lines 10-15). [R. 183]

Mr. Marsden: The next item--look into other space--did
you look at other space prior to your termination?

Mr. Rockwood: We looked into office space because we
wanted to find out what the cost of office spaces were
and availability and that sort of thing. So we had
looked at office space but had not selected any.

42, Defendants gathered incorporation and bylaw materials for
their new advertising agency prior to their termination.
(Deposition of Rockwood, p. 48, lines 1-22). [R. 183]

Mr. Marsden: The next item is--incorporate bylaws--
Monday--tell me about that.

Mr. Rockwood: Well, we didn't want to spend a lot of
money incorporating. We had very little money. If we
were to do this we knew we would have to try to do it
as cheaply as possible. My mother has owned several
businesses and so have other family members. And I
wanted to gather some incorporation papers and bylaws.
And I thought that perhaps we could by using some of
their materials avoid having to pay for lawyers to draw
them up for us. We could create our own.

Q. And do you have what Monday that's referring to?
A. I don't recall what Monday that's referring to.
Q. But it does refer to you having gathered examples

by that date?
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A. That was the intent, to gather those things.

Q. Did you do that?

A. I had gathered that material, vyes.

Q. Prior to your termination?

A. Yes,
43. Defendants copied a radio reel and "Home Equity Loan Blues"”
work produced at Gillham prior to their termination. (Deposition
of Rockwood, p. 49, lines 13-25}). [R. 183]

Mr. Marsden: I guess under that is-—-copy of radio reel

and Home Equity Loan Blues--what are they?

Mr. Rockwood: They're examples--the radio reel is a
cassette of examples of work produced at Gillham. I
was involved 1in all of the projects on that and I
wanted to get a copy of that because that's the nature
of this business. People are hired on the work that
they've done and what the prospective emplover thinks
of the guality of that work. So it's standard practice
in the industry to get a copy of all the projects that
you worked on and you set those forth as being examples
of what you're capable of doing. I wanted to get a
copy of what I had worked on.

44, Defendants priced the cost of telephones before their
Gillham termination. (Deposition of Rockwood, p. 55, line 20).
[R. 182]

Mr. Marsden: Next is--phone installation--with your name.

Can you tell me about that?

Mr. Rockwood: Yeah, I was going to price the cost of

phones and see how much it would cost to get them

installed, that kind of thing.

Q. Did you do that?

A. I called to get that information, yeah.

Q. Before your termination?

A. Yeah.
45, Lon Richardson _howed Defendants the "To Do" checklist and
it was obvious to Richardson that Defendants fully intended to
leave Gillham and were in the process of doing so. (Deposition

of Richardson, p. 134, lines 20-25; p. 135, lines 1-3). [R. 183]

14



Mr. Richardson: I showed them the checklist and asked
them what it was and asked them what they were doing
and why and tried to determine whether they were truly
going to leave or whether this was just kind of a -- a
preliminary kind of thing that one might do.

Ms. Wood: What did they say?

Mr. Richardson: Well, the longer the conversation went
on the more it was obvious to me that they fully
intended to do so and were in the process of doing so.

46. Tim Williams and Scott Rockwood held a number of closed-door
meetings in Tim Williams' office prior to termination. (Deposi-
tion of Richardson, p. 128, lines 22-23; deposition of Rockwood,
p. 60, lines 4-25). [R. 183]

The citation to Richardson's deposition provided:

Mr. Richardson: The only signs that might be inter-
preted were a number of closed-door meetings in Tim's
office.

The citation to Rockwood's deposition provided:

Mr. Marsden: There 1is some reference by Gillham
employees that during the last year of your employment
you and Tim had quote "many closed door sessions with

one another." First of all, is that an accurate
statement?

Mr. Rockwood: Well, I don't know what "many" means
exactly. Tim and I were interested in buying the
agency and had talked about the situation. And we
would naturally close the door if that were the case.
So we had sessions where the doors were closed. I

don't know if it was many. We certainly did.

Q. How would you describe it? Closed-door sessions
where you're discussing either buying the business or
the alternate plan?

A. I would say that where incidents came up in regard
to the buying of the business either something that Lon
had said to Tim or something that we thought maybe we
should contact Lon about we often would meet and talk
about it. The fact is until the last few weeks or the
last month or so we really weren't thinking in terms of
our own agency. We were thinking in terms of buying

Gillham. It wasn't until we sensed that this was not
going to work that we began to consider an alternate
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plan.

48. Defendants prepared a written business plan and financial
statement prior to their termination. (Deposition of Rockwood,
p. 43, lines 19-23). [R. 184]

Mr. Marsden: Type business plan, financial statement?

Mr. Rockwood: I think that was done.
Q. When?

A. Probably within the last few weeks of working at
Gillham.

49. Defendants prepared a budget to submit to KSL for their new
advertising agency take over of the KSL account prior to their
termination. (Deposition of Williams, p. 28, line 25; p. 29,
lines 1-6). [R. 184]

Mr. Marsden: What about this KSL budget, the last item
on page 1, what does that refer to?

Mr. Williams: I frankly don't know why that's on this
list other than I knew that if we were to go into
business that as part of the plan we presented to KSL
that we would have to propose a budget. That's all I
can think this would be.

55, Defendants began preparations for their business presenta-
tion materials known as '"leave behind" materials prior to their
termination. (Deposition of Rockwood, p. 44, lines 15-25).
[R. 185]

Mr. Marsden: Prepare new business presentation

materials, leave behind--I assume '"Leave behind" is

something that after you make a presentation you leave

with the client, is that correct?

Mr. Rockwood: Correct.

Q. Was that done?

A. I don't recall. I probably had begun, whether it

was complete or not I doubt. I don't think it was

complete.

Q. Not complete but begun?

A. Yes.

56. Prior to terminating Defendants, Lon Richardson met with
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Keith Hill's supervisor, William Murdock, at the KSL offices, and
Keith Hill had already told William Murdock about the possibility
of some of Gillham's employees not remaining with Gillham after
the loss of the First Security Bank account. (Deposition of
Richardson, p. 130, lines 16-20). [R. 185]

Ms. Wood: What was Mr. Murdock's response?

Mr. Richardson: He told me that he had had some
conversations with Keith Hill about the possibility of
some of the agency employees not remaining with Gillham
after the loss of the First Security account.

57. Defendants told Lon Richardson they were in the process of
doing the things that were on the checklist and had done some of
them. (Deposition of Richardson, p. 135, lines 10-14). [R. 185]

Mr. Richardson: As I recall, they just said that they
were in the process of doing the things that were on
the checklist.

Ms. Wood: And thinking about it?
Mr. Richardson: No. They were more than thinking
about it. Some of the things they had done.

58. Lon Richardson reviewed the "To Do" checklist and determined
that Defendants were planning to start their own agency and had

begun the process. (Deposition of Richardson, p. 127, lines 6-
8). [R. 185]
Mr. Richardson: I reviewed the checklist, it appeared

to me that they--that Tim and Scott were planning to
start their own agency, had begun the process

59. Defendants told Lon Richardson that the items that were
crossed off on the checklist for the most part had been done.
(Deposition of Richardson, p. 136, lines 4-8). [R. 186]

Ms. Wood: What did they say?

Mr. Richardson: I would have to look at the checklist
and identify--and identify item by item. But the ones
that were crossed out, for the most part, they said
they had done.

60. Tim Williams called Keith Hill the morning following
Defendants' dismissal from Gillham. (Deposition of Hill, p. 21,
lines 5-12). [R. 186]

Mr. Hill: I learned of their dismissal on March 25th
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61.

in the morning. Tim gave me a call.

Mr. Marsden: What did he say?

Mr. Hill: He said, I'm not going in to work today, and
as best I recall he indicated that he had been dis-
missed.

Q. That was a telephone call to you at home?

A. Yes.

Defendants told Keith Hill they were alarmed that Lon

Richardson had found the "To Do" checklist; they were amazed and
it was a shocking situation for them. (Deposition of Hill, p.
24, lines 16-24). [R. 186]

62.

Mr. Marsden: Now, you say that there were items on the
list in preparation of Tim and Scott forming their own
business?

Mr. Hill: Yes.

Q. What did they say about that?

A. They were alarmed that that had happened, you know,
that they were amazed that the piece of paper was found
and they were quite amazed that--it was a shocking

situation for them.

Defendants told Keith Hill that Lon Richardson found the "To

Do" checklist containing items Defendants were doing in prepara-

tion
Hill,

63.
them
21).

for starting their own advertising agency. (Deposition of
p. 22, lines 2-6). [R. 186]
Mr. Hill: It was indicated that a paper had been

discovered in the parking lot and given to Lon and that
the paper contained items that they were doing in
preparation for starting their own advertising agency.

Defendants asked Keith Hill if he would be interested in

providing service. (Deposition of Hill, p. 23, lines 13-
[R. 186]

Mr. Hill: They asked me if I would be interested in

having then provide services . . . and I said--I

expressed that I was uncertain as to their ability to
deliver these services, vou know, in my role as
marketing director for the station. I wasn't ready to
really make any major steps at that time. I was
concerned that they would be unable to handle the
number of projects that I had.
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64 . Keith Hill's Day-Timer shows that on Wednesday, March 25,

1987, he met with Tim and Scott on an agency decision. Hill
indicated a "go but without fuss of other agencies; OK on high-
end creative and ala carte services." (Deposition of Hill, p.

39, line 23; p. 41, line 4; Affidavit of Milo S. Marsden, Jr.).
[R. 186]

{Note: The correct citation should have been Affidavit of D.
Keith Hill.)

The Hill Affidavit [R. 209-216, Addendum "E"] provided:
1. I am a former KSL emplovee.

2. I gave my deposition in the captioned matter
on May 26, 1988 and referred to my Day-Timer.

3. Following my deposition, copies of my Day-
Timer sheets for the days March 25, 1987
through March 31, 1987 were copied. Attached
hereto are copies of said Day-Timer sheets.

4. I made the following Day-Timer entry for
March 25, 1987: "Met w/Tim + Scott on agency
decision. Bill indicated a go but w/o fuss

of other agencies. O0.K. on high end creative
+ ala carte services."

(Note: This March 25, 1987 meeting was two days prior
to Gillham's discovery of the "To Do" checklist and the
dismissal of Williams and Rockwood on March 27, 1987!)

65. Keith Hill's Day-Timer indicates that he met with the
Defendants on Saturday, March 28, 1987. (Deposition of Hill, p.
40, lines 15-17). [R. 187]

Mr. Marsden: Does your daytimer show anything for
Saturday the 28th?

Mr. Hill: Meeting with Tim and Scott and Dave.

66 . Keith Hill decided to give the KSL advertising work to
Defendants' new agency the Saturday after the Defendants'
termination from Gillham. (Deposition of Hill, p. 28, lines 10-

21). [R. 187]

Mr. Marsden: Okay. After this Saturday meeting at
Marie Callendars, the Saturday after Marcn 25th, 1987,
vou said sometime after that Marie Callendar meeting
you became persuaded.
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Mr. Hill: VYes.

Q. -- to go with Tim and Scott. Tell me about that
persuasion.

A. Well, I suppose that--well, I really can't recall
any specifics in terms of how we would work together
and what would happen. I don't have any real specific
feelings about what they did to, you know, finally
persuade me.

70. Keith Hill's Day-Timer indicates, "Lon fires Tim and Scott"
Thursday, March 26, 1987. (Deposition of Hill, p. 40, lines 4-
11). [R. 187]

Mr. Marsden: What do you have on Thursday the 26th?

Mr. Hill: I have, "Lon fires Tim and Scott."
Q. Do you have any memory of what triggered that
entry?

A. I believe this was the day that I got the call from
Tim.

Q. Thursday the 26th?

A. Yes.
71. William Murdock of KSL called Lon Richardson in less than a
week after Defendants' termination at Gillham and told Lon
Richardson that he had decided to give the business to Defen-
dants. (Deposition of Richardson, p. 153, lines 11-23). [R.
187]

Mr. Richardson: I discussed with Keith Hill at KSL
the--our continuing to handle the business or not.

Ms. Wood. When did that happen?
A. The week following.

Q. What happened in that conversation? Did you call
him up?

A. He called me.
Q. What did he say?
A. He said that he had decided to give the business to

Tim and Scott.
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Q. This was approximately a week after their termina-

tion?

A. It was less than a week.
76. Defendants employ six full-time emplovees; five of the six
full-time employees were former Gillham employees. (Deposition
of Rockwood, page 12, line 1l1.) [R. 188]

Mr. Marsden: Approximately how many employees do you

have?

Mr. Rockwood: We have six full-time people and one

part-time person.

Q. How many of these used to work for Gillham? I know
that you did and Tim Williams did. Did David Cole?

A. He worked for them for awhile.

Q. And did Bonnie Caldwell?

A, Yes.

Q. Did Gail Frankovski?

A. Yes.

Q. Did Todd Skurr?

A. No.

Q. Did John Caldwell?

A. No.
77. Gillham received approximately $200,000 in fees from KSL
during 1986. (Deposition of Rockwood, p. 69, line 22; p. 70,
line 3). [R. 188]

Mr. Rockwood: Something in the neighborhocod of

$200,000.

Mr. Marsden: What's the $200,000 plus or minus figure
that you're referring to?

A. That would have been something in 1986 where
Gillham had done many projects over the course of a
yveas and approximately what a full year's worth of that
would have been.

78. Defendants' new agency received approximately $120,000 from
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KSL in 1987 for the months April through December, 1987.
(Deposition of Rockwood, p. 70, line 15). [R. 188]

Mr. Marsden: Maybe I misstated the question or maybe
you didn't catch it. We could go back, but my gquestion
is, I'm talking about your agency, not Gillham.

Mr. Rockwood: Excuse me, our frames of reference get
confused here. It would be something in the neighbor-
hood, as I recall, of $120,000 or something in that
ball park.

Facts According to Williams and Rockwood

In their Memorandum in Support of Motion for Summary
Judgment, Williams and Rockwood assert as a material fact:

11. Williams and Rockwood discussed their plans to purchase
Gillham or form their own business with Hill on their own time.
(Deposition of Rockwood, p. 22 at line 21; p. 23 at line 1;
Deposition of Williams, p. 23 at line 10-22; Deposition of Hill,
p. 20 at lines 3-12). [R. 081]

The citation to Rockwood's deposition provided:

Mr. Marsden: Working backwards from that in time, from
the breakfast meeting to a meeting with Keith about
business matters, other than Gillham-KSL matters, was
there any other conversation that you had with Keith?

Mr. Rockwood: Probably, vyes, we had many conversa-
tions. We met weekly or often more than that.

The citation to Williams' deposition provided:

Mr. Williams: As Scott said, we had numerous conversa-
tions with Keith where he was actively interested in
the status of the buy, of our interest in buying
Gillham. Keith, as a former employee of Gillham, I
might also say, was aware of this regardless of the
fact that he was also a client. He was aware of it
without us having to tell him. So he would often ask
us how that situation was progressing because he was
naturally interested as both a client and a friend.
And in this same conversation Scott referred to he
asked us how we thought it was going and if we thought
we were going to be able to make the transition of
ownership hIopen. And we told him we thought it was
doubtful.

The citation to Hill's deposition provided:
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Mr. Marsden: What was said by Tim or Scott or both to
you the first time that you mention in your testimony
during the fourth guarter of 1986 when they told you
about their ownership transition activities?

Mr. Hill: The only recollection I have of that is that
they had met with Lon and that they--it didn't go as
well as they had hoped, but they were not totally
dissatisfied with the progress. I had the impression
that they would continue the talks.

In their respective Affidavits, Williams and Rockwood identically
stated:

4. While employed at Gillham, I did not personally,
nor did I participate with anyone else, in presenting a
plan to perform advertising business for KSL, Utah
County Journal, Digital Technology or any other client
of Gillham Advertising. [R. 168, 9 4; 076, 9 4]

SUMMARY OF THE ARGUMENT

Genuine Issues of material fact existed before the trial
court which precluded summary judgment in favor of Williams and
Rockwood. The first genuine issue of material fact concerned
whether, as Senior Vice-Presidents with substantial managerial
responsibility, Williams and Rockwood were key employees and
officers of Gillham, or whether they were ordinary employees.

The second genuine issue of material fact concerned whether
Williams and Rockwood breached the fiduciary duty of loyalty,
good faith, and fair dealing they owed Gillham when they set
about organizing their own ad agency to compete with Gillham
while they were senior officers with Gillham.

The third genuine issue concerned whether Williams and

Rockwood interfered with Gillham's business relations, particu-



larly KSL.

Finally, Williams and Rockwood were not entitled to an award
of $666 for the cost of taking the deposition of Gillham's
President, Lon Richardson. They offered no evidence demonstrat-
ing they were entitled to recover that cost. The deposition was
never used at trial. The information necessary to support their
motion for summary judgment could have been discovered in a less
costly manner, such as interrogatories or requests for production
of documents.

ARGUMENT
POINT I. GENUINE ISSUES OF MATERIAL FACT SHOULD HAVE
PRECLUDED SUMMARY JUDGMENT IN FAVOR OF

WILLIAMS AND ROCKWOOD

In Lach vs. Deseret Bank, 746 P.2d 802 (Utah App. 1987),

Judge Billings reversed the trial court's award of summary
judgment and wrote:

Summary judgment should be granted only when it is
clear from the undisputed facts that the opposing party
cannot prevail. Frisbee v. K & K Const. Co., 676 P.2d
287, 389 (Utah 1984); see Utah R.Civ.P. 56(c). In
considering a summary judgment motion, the court must
evaluate all the evidence and all reasonable inferences
fairly drawn from the evidence in a light most favor-
able to the party opposing summary judgment. Frisbee,
676 P.2d at 389.

746 P.2d at 804.

Similarly, in Durham v. Margetts, 571 P.2d 1332 (Utah 1977),

Justice Crockett vacated the trial court's award of summary
judgment, pointing out the standard for appellate review:
The summary judgment procedure has the desirable and
salutary purpose of eliminating the time, trouble and
expense of a trial when there are no issues of fact in
dispute and the controversy can be resolved as a matter
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of law. Nevertheless, that should not be done on
conjecture, but only when the matter is clear; and in
case of doubt, the doubt should be resolved in allowing
the challenged party the opportunity of at least
attempting to prove his right to recover. For that
reason the 'submissions' should be looked at in the
light favorable to her position, and unless the court
is able to conclude that there 1is no dispute on
material facts, which if resolved in her favor would
entitle her to recover, the court should not summarily
reject her claim and render judgment against her as a
matter of law. Upon review we apply the same standard
as that applied by the trial court.

571 P.2d at 1334. (Footnotes omitted.) See also, Mountain

States, Etc. v. Atkin, Wright & Miles, 681 P.2d 1258, 1261 (Utah

1984) .
This Case:

In this case, there existed genuine issues of material fact
properly before the trial court which precluded granting
Williams' and Rockwood's Motion for Summary Judgment. Those
issues were:

1. Whether Williams or Rockwood, or both, were key employ-
ees and officers of Gillham or whether they were ordinary
employees.

2. If key employees and officers, whether their conduct
breached the fiduciary duty of loyalty, good faith, and fair
dealing they owed to Gillham.

The evidence before the trial court raised questions of fact
regarding these genuine issues. This Court must evaluate all the
evidence and all reasonable inferences fairly drawn from the
evidence in the liguil most favorable to Appellant Gillham. After

so doing, this Court should reverse the trial court's award of
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summary judgment in favor of Williams and Rockwood and should

remand the matter for further discovery and trial.

POINT II. A GENUINE ISSUE OF MATERIAL FACT EXISTED AS
TO WHETHER WILLIAMS AND ROCKWOOD WERE KEY
EMPLOYEES AND OFFICERS OF GILLHAM OR WHETHER
THEY WERE ORDINARY EMPLOYEES.

Generally, the relationship of a person to a corporation,
whether as officer or as agent, is not determined by the nature
of the services performed, but by the incidents of the relation-
ship as they actually exist. The term "executive officer”
implies some sort of managerial responsibility for the affairs of
the corporation generally, and imports a close connection with

the board of directors and high officers of the company. 18B Anm.

Jur. 2d, Corporations, § 1342, pp. 253-254. Ordinarily, an

officer must devote to the performance of his duty such time and
effort as is reasonably required, while an employee is usually
required to work a specified schedule of hours. Ibid., § 1343,

pP. 254. See also, Flight Eguipment & Engineering Corp. v.

Shelton, 103 So.2d 615, 623 (Fla. 1958).

In Guillory v. Aetna Insurance Company, 415 F.2d 650 (5th

Cir. 1969), the Fifth Court of Appeals held that the issue of
whether an employee was an executive officer of the corporation
raised questions of fact which precluded summary judgment. That
case involved liability insurance coverage for an employee having
"considerable managerial responsibility and a close connection
with the president and secretary/treasurer” of a small corpora-
tion. The pertinent facts were:
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Herring was employed to supervise performance of Beca's
single contract, the construction of Chauteau Lafitte
Apartments in Lake Charles, Louisiana. Herring was
never formally elected, appointed or designated as an
'officer' of Beca by action of the board of directors
or stockholders. Herring did, however, help negotiate
the contract to build the apartments.

Brummel executed a written document stating that
Herring had general authorization to represent the
corporation in matters concerning negotiations,

contracts and completion of such contracts. Herring
had authority to hire and fire employees and to handle
union matters. Herring was authorized to write checks

for Beca and he was to receive a portion of any profits
from the construction contract.

415 F.2d at 651.
In Guillory, the Fifth Circuit Court of Appeals cited

language from Bruce v. Travelers' Insurance Company, 266 F.2d 781

(5th Cir. 1959)

As Judge Wisdom states, "The distinction between an
agent or employee and an officer is not determined by
the nature of the work performed, but by the nature of
the relationship of the particular individual to the
corporation." 266 F.2d at 784.

415 F.2d at 652. Regarding the issue of whether the employee was
an "executive officer." that court concluded:

Given the relatively small number of persons associated
with Beca, the lack of formal corporate procedure and
the expanded managerial functions of Herring, we
believe that the facts are sufficiently different from
Bruce that it cannot be said as a matter of law that
Herring was not an 'executive officer'. Under these
circumstances, the issue of whether Herring was an
executive officer properly went to the jury. Planter's
Manufacturing Company v. Protection Mutual Insurance
Company, 380 F.2d 869 (5th Cir. 1967), cert. denied 389
U.s. 930, 88 sS.Ct. 293, 19 L.Ed.2d 282; Boeing Company
v. Shipman, 411 F.2d 365 (5th Cir., April 7, 1969).

415 F.2d at 653. See also, DiTullio v. Hawaiian Insurance &

Guaranty Company, Limited, 616 P.2d 221 (Haw. App. 1980).

27



Likewise, in Transport Indem. Co. v. Liberty Mut. Ins. Co.,

620 F.2d 1368 (9th Cir. 1980), the Ninth Circuit Court of Appeals
affirmed the trial court's conclusion that both an executive
vice-president and a general manager of production in charge of
supervising plant managers were executive officers entitled to
coverage under corporate liability insurance policies. The Ninth
Circuit Court pointed out minority and majority case law deter-
mining who is or is not a corporate officer:

Moreover, in contrast to Transport's reliance on a

single case generally distinguishing 'officers' and

'agents,' Vardeman v. Penn Mut. Life Ins. Co., 125 Ga.

117, 54 S.E. 66, 67 (1906), Liberty cites several other
cases liberally construing 'executive officer' as used

in this type of insurance contract. Vega v. Southern
Scrap Material Co., 517 F.2d 254, 257-58 (5th Cir.
1975); Strickland v. Transamerica Ins. Co., 481 F.2d

138, 148 (5th Cir. 1973); Galloway v. Emplovers Mut. of
Wausau, 386 So.2d4 676, 679 (La. App. 1973); Berry v.
Aetna Cas. & Surety Co., 256 La. 914, 240 So.2d 374
(1970), cert. denied, 401 U.S. 1005, 91 S.Ct. 1225, 28
L.Ed.2d 541 (1971).

620 F.2d at 1374.

In Berry v. Aetna Casualty & Surety Company, 240 So.2d 243

(La. App. 1970), the Louisiana Court of Appeals emphasized: "It
is clear the term 'executive officer' covers something more than,
and is not restricted to, 'corporate officers'." 240 So.2d at
246. That court concluded that a plant manager and a personnel
director were executive officers, even though neither were
corporate officers:
We conclude that since Mambourg was directly under a
corporate officer, Davis, and participated in the
formulatiova and execution of company policy with
respect to all areas of production at the Shreveport
plant, he was an executive officer of the corporation

within the terms and provisions of the insurance
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policy.

Kuhlman's testimony shows he is personnel director of
Hourly Employees, his duties encompassing safety,
first-aid, emplovment and recreation for all eleven
plants of the corporation. Kuhlman's immediate
supervisor 1is Melvin Burwell, vice-president in charge
of Employee Relations. His duties involve responsibil-
ity for the safety of all the hourly employees of the
corporation generally, and his position is one closely
connected with the officers of the corporation at the
home office in Toledo, Ohio. Although not a corporate
officer, he is an executive officer and an insured
under the policy.

240 So.2d at 246.

In Diamond International Corporation v. Allstate Insurance

Company, 712 F.2d 1498 (1st Cir. 1983), the First Circuit Court

of Appeals applied factors developed in Young v. New Hampshire

Indemnity Co., 120 N.H. 882, 424 A.2d 205 (1980) to conclude that

a vice-president in charge of manufacturing was an "executive
officer."

First, the plant involved many large, complex machines.
Second, the plant manager was responsible for supervis-
ing three foremen and forty employees and for compli-
ance with federal environmental and occupational health
and safety regulations. Third, the plant manager was
involved in the purchase and construction of other
plants. Fourth, he had in the past bound the corpora-
tion to contracts with machinery contractors and other
tradesmen on his own signature. In addition, the
company treasurer, who purchased the policy, had given
his opinion that an executive officer was an officer
with authority to hire, fire, get things done in his
department. Finally, both the treasurer and president
had testified that they thought the plant manager was
covered by the policy.

712 F.2d at 15083. The court remanded the issue of whether an
assistant paper machine superintendent was an executive officer.

In Hadrick v. Diaz, 302 So.2d 345 (La. App. 1974), the

Louisiana Court of Appeals summarized the numerous factors
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Louisiana courts have considered in determining whether an
employee is also an officer.

In determining the issue before us, our own courts have

considered the following circumstances relevant: (1)
Whether the employee's position was created by cor-
porate charter, Thibodeaux v. Parks Equipment Co., 185
So.2d 232, 39 A.L.R.2d 1391, (La. App. 1965); (2)

Whether the employee was formally elected or designated
to his office or position by the Board of Directors,
the officers or stockholders, Thibodeaux, above; (3)
Did the employee have authority, discretion and
managerial responsibility covering the divergent

affairs of the corporation, Thibodeaux, above; (4) Did
the employee have duties or authority outside his
particular department, Thibodeaux, above; (5) Was the

employee involved in shaping company policy, Thibo-
deaux, above; Berry v. Aetna Casualty & Surety Company,
240 So.2d 243 (La. App. 1970); (6) Did the employee
possess authority to alter contract terms or conditions
or to change specified company procedures, Employers'
Liability Assurance Corporation, Ltd. v. Upham, 150

So.2d 595 (La. App. 1963); (7) Whether the employee had
several department heads under his supervision, Berry,
above; (8) Whether the employee had a large number of

employees under his direction and control, and (9) Did
the employee have authority to hire and fire other
employees, Berry, above? In Guillory v. Aetna Insur-—
ance Company, 415 F.2d 650 (Fifth Circuit), the court
also considered whether the employee maintained a close
connection with the corporate officers and board of
directors and whether the employee was empowered to
write company checks.

In Industrial Indemnity Company v. Duwe, 707 P.2d 96 (Or.

App.1985), the Oregon Court of Appeals found that a distributor-
ship's branch manager possessed "adequate indicia of managerial
responsibility for the affairs of Coast Distributors to permit
the conclusion that he was an 'executive officer’'."

He had primary control and responsibility over the
operation of one branch office of the company. As a
branch manager, he met regularly with the general
manager and with other branch managers to participate
in the formulation and execution of corporate policy.
He supervised all other employees in the branch and in
specified situations had hiring and firing authority.
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He was empowered to enter into a variety of contracts

on behalf of the corporation, and he could write

company checks, albeit for limited, sales-related

expenses. Although Duwe did not report directly to a

corporate officer, his supervisor--the general manager-

-did, and we consider that a sufficiently close

connection. We find adequate indicia of managerial

responsibility for the affairs of Coast Distributors to
permit the conclusion that he was an 'executive
officer' under the Industrial Indemnity policy; the
trial court correctly so concluded.

707 P.2d at 100-101.

Key employees and officers entitled to corporate liability
coverage possesses considerable authority over the affairs of a
corporation. It is not unreasonable to hold that such key
employees and officers, who exercise authority on behalf of the
corporation and through whom the corporation functions, occupy a
fiduciary relation to the corporation and owe the corporation a
duty of lovalty, good faith, and fair dealing. Breach of that
duty should render the key employees and officers personally
liable for losses suffered by the corporation, even as the
corporation insures them against loss incurred in the performance

of their duties.

Williams' and Rockwood's Managerial Responsibilities as Key
Employees and Officers

Williams and Rockwood were intimately involved with manager-
ial responsibilities at Gillham. Williams was Senior Vice-
President and account supervisor over all accounts at Gillham.
[R. 177, 9 1] As such, it is reasonable to infer that he
participated in the formulation and execution of company policy
and had authority to purchase materials and services for all of
Gillham's accounts. Rockwood was Creative Director and Vice-
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President, with responsibility for supervision of six full-time
writers and artists and regular freelancers. [Deposition of
Scott Rockwood, p. 9, lines 5-18] Williams and Rockwood devoted
such time and effort to their duties as required, often putting
in 10 to 12-hour days to get done the work for which they had
responsibility. [Deposition of Scott Rockwood, p. 61, line 15 to
p. 62, line 9]

Williams and Rockwood expected a portion of Gillham's
profits, and counterclaimed to enforce their right to bonuses to
which they believed they were entitled. [R. 018-023] As senior
management officers, it is reasonable to infer they had a close
and immediate connection with Lon Richardson, Gillham's President
and primary shareholder. They had access to Gillham business
forms and reviewed and incorporated those forms in establishing
their new business entity. [R. 083, 9 20] They knew Gillham's
small staff of personnel; five of six full-time employees of
Williams and Rockwood once worked for Gillham. [R. 188]

Williams and Rockwood had_a close relationship with Keith
Hill, KSL's advertising accounts executive. [R. 081, 9 10] They
knew all of KSL's advertising needs and how to provide for those
needs. [R. 080, 95] They now handle all of KSL's advertising
business. [R. 083, 919; 180]

The evidence overwhelmingly supports the fact that Williams
and Rockwood were Lkey employees and officers of Gillhanm. As
such, they owed Gillham a fiduciary duty of loyalty, good faith,

and fair dealing. The trial court erred in granting Defendants'
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motion for summary judgment. This Court should reverse the
summary judgment and remand this matter for further discovery and
trial.

POINT III. AS KEY EMPLOYEES AND OFFICERS, WILLIAMS

AND ROCKWOOD OWED GILLHAM A FIDUCIARY
DUTY OF LOYALTY, GOOD FAITH, AND FAIR
DEALING; AND THERE ARE MATERIAL FACTS IN
DISPUTE SURROUNDING THEIR CONDUCT
RELATIVE TO THESE FIDUCIARY DUTIES.

The management of corporate affairs is committed to direc-
tors and officers. Directors and officers are required to act
with the utmost good faith, and in accepting office, they
impliedly undertake to give to the enterprise the benefit of
their care and best judgment and to exercise the powers conferred
solely in the interest of the corporation or the stockholders as

a body or corporate entity, and not for their own personal

interests. 18 Am. Jur.2d, Corporations, § 1689, p. 543. As part

of his fiduciary role, a director or officer must remain loyal to
the corporation, acting at all times in the best interests of the
corporation and 1its shareholders and unhampered by any personal
pecuniary gain. Ibid., § 1711, p. 564.

The right of an officer or director to engage in enterprises
of the same nature do not entitle him to enter into transactions
of such a nature as to cripple or injure the company's business,
or hinder or defeat it. He may not organize another corporation
to engage in a competing business. Neither may a director or
officer divert %*o himself business opportunitics in which the

corporation has an interest or expectancy. Ibid., § 1712, p.
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586.

In Hoggan & Hall & Higgins, Inc. v. Hall, 414 P.2d 89 (Utah

1966), Justice Henriod upheld the trial court's finding that
defendants tortiously violated their duty as officers, directors,
and stockholders of an advertising agency. That finding was
supported by evidence that defendants solicited business for
their planned advertising agency from the plaintiff advertising
agency's customers while they were still officers and stock-
holders of the plaintiff's corporation. One of the plaintiff's
former accounts testified:

Mr. Hall said that Mr. Hoggan had lost his big account,
and was drawing on the agency. That he and Mr. Higgins
were carrying the load, in essence, and that he was
breaking away from Mr. Hoggan and the agency that was
set up, and wanted to know if we'd go along with the
proposition. At the same time he also stated that most
of the accounts he had contacted were going along with
him.

414 P.2d at 90.
Justice Henriod cited the precedent upon which he relied:

We note with approval and cite the case of Duane Jones
Co. v. Burke, 306 N.Y. 172, 117 N.E.2d 237 (1954). It
would be difficult factually to find a case more nearly
like the one here, and as difficult to find one more
nearly espousing the principles we state here. The
paucity of authority with respect to likeness seems to
be shared only by it and this. We cite it as authority
here and commend it to the reader rather than to repeat
its context.

Ibid., p. 92.

In Duane Jones, supra, the departing account executives

attempted first to buy the ad agency from its major shareholder.
The account executives were variously directors, officers, and
key employees of the agency. The account executives left, taking
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several major accounts with them and started a new ad agency.
The Court of Appeals of New York held:

The inferences reasonable to be drawn from the record
justify the conclusion--reached by the jury and by a
majority of the Appellate Division--that the individual
defendants-appellants, while employees of plaintiff
corporation, determined upon a course of conduct which,
when subsequently carried out, resulted in benefit to
themselves through destruction of plaintiff's business,
in violation of the fiduciary duties of good faith and
fair dealing Iimposed on defendants by their close
relationship with plaintiff corporation.

117 N.E.2d at 245.

The account executives there, key employees who were not
under formal contract to the agency, maintained they did not
divert Duane Jones accounts and employees until after their
employment with Duane Jones terminated. The New York court found
this immaterial:

Nor is it a defense to say that the defendants-appel-
lants did not avail themselves of the benefit of the
customers and personnel diverted from plaintiff until
after defendants had received notice of discharge or
had informed plaintiff of their intention to leave
Duane Jones Company. Upon this record the jury might
have found that the conspiracy originated in June or
July while a fiduciary duty existed, and that the
benefits realized when defendant Scheideler, Beck &
Werner, Inc., commenced operation in September were
merely the results of a predetermined course of action.
In view of that circumstance, the individual defendants
would not be relieved of liability for advantages
secured by them, after termination of their employment,
as a result of opportunities gained by reason of their
employment relationship. Byrne v. Barrett, 268 N.Y.
199, 206-207, 197 N.E. 217, 218, 100 A.L.R. 680; and
see Volk Co., v, Fleschner Bros., 298 N.Y. 717, 83
N.E.2d4 15.

Moreover, there is evidence of record from which the
jury might have inferred that the loss of customers
suffered by Plaintiff in August and September, 1951,
was the direct result of defendants-appellants'

35



activities immediately prior thereto.

117 N.E.2d, pp. 245-246. 3See also Microbiocological Research Corp.

V. Muna, 625 P.2d 690, (Utah 1981), in which the Utah Supreme
Court stated:

(W)here a transaction has its inception while the
fiduciary relationship 1is in existence, an employee
cannot by resigning and not disclosing all he knows
about the negotiations, subsequently continue and
consummate the transaction in a manner in vioclation of
his fiduciary duties. This exception is well illus-
trated in Glenn Allen Mining v. Park Galena Mining
Company, (supra), wherein the defendants while officers
of the company developed and put into motion the plans
that ultimately resulted in certain contracts disadvan-
tageous to the corporation. This court rules that
under such conditions, an officer cannot avoid respons-
ibility for violating his fiduciary duties by delaying
the final execution of a contract until the expiration
of his relation.

625 P.2d at 695. (Footnotes omitted.)

The officers in Duane Jones also argued that none of the

accounts they soon diverted to their new agency was under
contract to Duane Jones. The New York court responded:

Plaintiff was not required to show interference by
defendants with existing contractual relationships in

order to impose liability in the present action. Union
Car. Adv. Co. v. Collier, 263 N.Y. 386, 401, 189 N.E.
463, 470.

117 N.E.2d at 246.

Duane Jones continues to be controlling precedent regarding

the fiduciary duty of key advertising agency employees. On April
5, 1988, Judge Herman Cahn of the Supreme Court of New York (the

trial level court in that state), relied on Duane Jones, supra,

in enjoining advertising s Lord, Geller, Federico, Einstein

("LGFE") former Chairman-CEQO Richard Lord, and five other former
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top managers, who formed a new advertising agency, Lord Einstein,
from soliciting LGFE acccunts and employees for Lord Einstein's
new business. (Excerpts, ADVERTISING AGE, April 4 and 1I, 1988;
Addendum "F" hereto.)

In Nicholsen v. Evans, 642 P.2d 727 (Utah 13982), a corporate

officer/employee personally acquired the stock of a subsidiary
which became quite profitable. The Utah Supreme Court held that
such individuals owe their corporate employer a duty of loyalty.
Justice Oaks overturned the lower court's decision and required
the corporate officer to disgorge. The Utah Supreme Court
stated:

Directors and officers have a fiduciary duty of loyalty
to their corporation and its stockholders. Branch v.
Western Factors, Inc., 28 Utah 2d 631, 502 P.2d 570
(1972); Elggren v. Woolley, 64 Utah 183, 228 p. 906
(1924); Durfee & Canning, Inc., 323 Mass. 187, 30
N.E.2d 522 (1948); Guth v. Loft, 23 Del.Ch. 255, 5A.2d
503 (1939). They are obligated to use their ingenuity,
influence, and energy, and to employ all the resources
of the corporation, to preserve and enhance the
property and earning power of the corporation, even if
the interests of the corporation are in conflict with
their own personal interests. This duty extends to all
of the corporation's assets, Iincluding its subsidiary
corporations.

As this Court held in Glenn Allen Mining Co. wv. Park
Galena Mining Co., 77 Utah 362, 387, 296 p. 231 (1931):

The duty of the directors of a corporation is
to further the interests and business of the
association and to conserve its property.
Any action on the part of directors looking
to the impairment of corporate rights, the
sacrifice of corporate interests, the
retardation of the objects of the corpora-
tion, and more especially the destruction of
the corporation itself, will be regarded as a
flagrant breach of trust on the part of the
directors therein. 2 Thompson on Corpora-
tions, 1327.
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As this Court said in another leading case:

[In an effort to assure that corporate
directors' acts are] fair, just, and equi-
table to all of the stockholders . . . courts
have adopted and are strictly and rigidly
enforcing a policy which minimizes the
temptation of officers of corporations to
prefer their own interests rather than those
of the corporation and the stockholders.

Elggren v. Woolley, 64 Utah at 194, 228 p. at 910.

The fiduciary duties owed to a corporation are espec-
ially vital when the corporation is in financial
difficulty. Then, of all times, those responsible for
the management of the corporation must realize 'that
their personal interests are subordinate to that of
their corporation in case of conflict.' Hoggan & Hall
& Higgins, Inc. v. Hall, 18 Utah 2d 3, 6, 414 P.2d 89,
91 (1966); Glen Allen Mining Co. v. Park Galena Mining
Co., supra.

642 P.2d at 730. (Emphasis added.)

Williams and Rockwood Breached Their Fiduciary Duty of Lovalty,
Good Faith, and Fair Dealing to Gillhanm.

While key employees and officers of Gillham, Williams and
Rockwood determined upon a course of conduct which, when subse-
quently carried out, resulted in benefit to themselves through
destruction of Gillham's business. While with Gillham, they
organized their own advertising agency to compete with Gillham.
They diverted KSL, ten (10) vears with Gillham and its second
largest account, to themselves as the result of the predetermined
course of conduct they commenced while holding highly responsible
positions with Gillham. [R. 180-189]

In mid-March, 1va7, Gillham was reeling financially from the

loss of its largest account, First Security Bank. [R. 178-179,
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s 3-9] Gillham was naturally curious in the 1986 bonuses it
paid to key employees and officers. [R. 188-189, {s 80-83]
Williams and Rockwood prepared the "To Do" checklist because they
felt they were not fairly dealt with in the 1986 bonus money.
[R. 181, qs 28-31]

The "To Do" checklist was a list of things they had done,
were doing, and a time table for establishing their own business
before Williams and Rockwood left Gillhanm. Prior to their
termination on March 27, 1987, they contacted an accountant for
their new business. They designed the logo for new stationery.
They planned their expenses. They looked at office space. They
gathered incorporation and bylaw materials. They copied work
they had produced at Gillham. They priced telephones. They held
a number of closed-door meetings in Williams' office at Gillham.
They prepared a written business plan and financial statement.
They prepared "leave behind" materials. They talked with Gene
Yates, a Gillham employee, about coming with them. They listed
Dave Bodie, also a Gillham employee, as a potential employee for
their new agency.

Williams and Rockwood knew they had to talk to Keith Hill
about handling the KSL business. Prior to their termination,
they prepared a budget to submit to KSL for their new agency;
they met with Hill and talked about starting their own business;
and they discussed with Hill if he would be interested in joining
their new agency, and he responded yes. [R. 181-187]

Hill's Day-Timer shows that on Wednesday, March 25, 1987, he
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met with Williams and Rockwood on an agency decision and that he
indicated a "go but without fuss of other agencies; OK on high-
end creative and ala (sic) carte services." [R. 209-216,
Addendum "E"] Hill's Day-Timer also indicates he met with them
on Saturday, March 28, 1987, and decided then to give KSL's
advertising work to their new agency. In less than a week,
William Murdock of KSL called and told Richardson he had decided
to give KSL's business to Williams and Rockwood. [R. 187]

Williams and Rockwood wanted the KSL business. They talked
to Hill and presented a plan. They asked Hill if he would be
interested in them providing services. They got the KSL business
away from Gillham. [R. 180]

In 1986, Gillham received about $200,000 in fees from KSL.
From April through December, 1987, Williams and Rockwood received
about $120,000 from XSL. Five of six Williams and Rockwood
employees were former Gillham emplovyees. [R. 188]

Gillham's loss of HKSL incepted through Williams' and
Rockwood's breach of fiduciary duties while key employees and
officers of Gillham. It is no defense that KSL formally left
Gillham and went with Williams and Rockwood the week after they
were fired. It can easily be inferred that KSL's action was the
direct result of the course of action Williams and Rockwood
undertook while key employees and officers of Gillham.

As key employees and officers of Gillham, Williams' and

Rockwood's fiduciary duty of lovyalty, good faith, and fair
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dealing to Gillham was like unto the duty owed by a director.
Williams and Rockwood were not ordinary employees who owed
Gillham no obligation except to give loyal and conscientious

service during regularly scheduled hours. Crane Co. v. Dahle,

576 P.2d 870 (Utah 1978).

When viewed in the light most favorable to Gillham, the
evidence and inferences reasonably drawn from it more than
demonstrate that Williams and Rockwood were key employees and
officers of Gillham who owed Gillham a fiduciary duty of lovyalty,
good faith, and fair dealing. This Court should reverse the
trial court's award of summary judgment in favor of Williams and
Rockwood and remand this matter for further discovery and trial.

POINT IV. GENUINE ISSUES OF MATERIAL FACT SHOULD HAVE

PRECLUDED THE TRIAL COURT FROM SUMMARILY
DISMISSING GILLHAM'S CLAIM FOR INTENTIONAL

INTERFERENCE WITH ECONOMIC RELATIONS.

In Leigh Furniture and Carpet Co. v. Isom, 657 P.2d 293

(Utah 1982), the Utah Supreme Court recognized a common-law cause
of action for intentional interference with prospective economic
relations. In his scholarly opinion, Justice Oaks reviewed the
law regarding interference with contract and the law regarding
interference with prospective economic relations. He analyzed

the middle ground outlined in Oregon and held, inter alia:

We recognize a common-law cause of action for inten-
tional interference with prospective economic rela-
tions, and adopt the Oregon definition of this tort.
Under this definition, in order to recover damages, the
plaintiff must prove (1) that the defendant intention-
ally interfered with the plaintiff's existing or
potential economic relations, (2) for an improper
purpose or by improper means, (3) causing injury to the
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plaintiff. Privilege is an affirmative defense, Searle
v. Johnson, Utah, 646 P.2d 682 (1982), which does not
become an issue unless 'the acts charged would be
tortious on the part of an unprivileged defendant.'
Top Service Body Shop, Inc., 283 Or. at 210, 582 P.2d
at 1371.

657 P.2d at 305.

In Straube v. Larson, 287 Or. 357, 600 P.2d 371 (1979), the

Oregon Supreme Court equated improper purpose with a duty of non-
interference.

In Top Service we decided that the defendant's improper
intent, motive or purpose to interfere was a necessary
element of the plaintiff's case, rather than a lack
thereof being a matter of justification or privilege to
be asserted as a defense by defendant. Thus, to be
entitled to go to a jury, plaintiff must not only prove
that defendant intentionally interfered with his
business relationship but also that defendant had a
duty of non-interference; i.e. that he interfered for
an improper purpose rather than for a legitimate one,
or that defendant used improper means which resulted in
injury to plaintiff.

600 P.2d at 374.
This Case

the uncontroverted facts establish that Williams and
Rockwood intentionally interfered with Gillham's existing
economic relations with KSL. The loss of KSL, its second largest
account, with 1986 billings of $200,000, caused injury to
Gillham.

As key employees and officers of Gillham, Williams and
Rockwood owed a fiduciary duty of loyalty, good faith, and fair
dealing to Gillhan. Implicit in that duty is a duty not to
interfere with G.llham's business relationships. Williams' and

Rockwood's breach of their fiduciary duty to Gillham clearly
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establishes the element of improper purpose and establishes a
prima facie case of intentional interference with economic
relations.

The trial court's summary dismissal of Gillham's claims,
including its claim for intentional interference with economic
relations, should be reversed. Genuine issues of material fact
existed which should have precluded summary judgment. This Court
should remand the matter for trial.

POINT V. THE TRIAL COURT ERRED IN AWARDING WILLIAMS

AND ROCKWOOD DEPOSITION COSTS.
Williams and Rockwood have the burden of demonstrating that

they are entitled to recover deposition costs. First Security

Bank of Utah, NA v. Winget, 521 P.2d 563 (Utah 1971); John Price

Associates, Inc. v. Davis, 588 P.2d 713 (Utah 1978). Williams

and Rockwood offered no evidence sustaining their burden of
proof. Absent such proof, costs were not appropriately awarded.
The standard for determining if deposition costs are
recoverable is whether the expense of the deposition was neces-
sary or "essential" and whether the depositions were used at

trial. Nelson v. Newman, 583 P.2d 601 (Utah 1978).

The courts also consider whether a less costly form of

discovery would have sufficed. Highland Const. Co. v. Union

Pacific Railroad Co., 683 P.2d 1042 (Utah 1984).

In the present case, Williams and Rockwood prevailed on a

motion for partial summary judgment without trial. Further, the
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information necessary to support their motion for partial summary
judgment could have been discovered through interrogatories and
production requests, like was done in the counterclaim for bonus
money.

Finally, the only deposition that Williams and Rockwood
noticed up was that of Gillham's president.

Williams and Rockwood, therefore, should not have been
entitled to recover deposition costs. That award should be

reversed.

CONCLUSION

Key Employees and officers of a corporation owe that
corporation a duty of loyalty, good faith, and fair dealing,
which is greater than the duty of an ordinary employee to render
loyal and conscientious service. As Senior Vice-)President and
Vice-President/Creative Director of Gillham, respectively,
Williams and Rockwood exercised substantial authority and
managerial responsibility over Gillham's affairs. Their rela-
tionship to Gillham was significant, valuable, and critical.

The evidence was overwhelming that they were not ordinary
employees. Nevertheless, in its award of summary judgment to
Williams and Rockwood, the trial court implicitly found them to
be ordinary emplovees. In the fact of this genuine issue of
material fact, the trial court erred in awarding Williams and
Rockwood summary judgment. This Court should reverse that award.

The evidence was also overwhelming that Williams and
Rockwood breached the fiduciary duty of loyalty, good faith, and
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fair dealing they owed Gillham as key employees and officers.
Given that genuine issue of material fact, the trial court erred
in awarding Rockwood the $4,000 bonus money and in awarding
Williams and Rockwood deposition costs, as well as summary
judgment.

The September 15, September 26, and October 24, 1988 Orders
should be reversed and this matter remanded for trial.

DATED: April 26, 1989

St ~

Milc S. Mafsden, Jr.
Jamis M. son
MARSDEN, ORTON & CAHOON

Virginia C. Lee

Attorneys for Plaintiff/Appellant

CERTIFICATE OF SERVICE

Mailed a copy of the foregoing BRIEF OF APPELLANT to Mary
Anne Q. Wood, HOLME, ROBERTS & OWEN, 50 South Main, Suite 900,

Salt Lake City, Utah 84101, this éé day of April, 1989.

(Lede.
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ADDENDUM

September 15, 1988 Bonus Order.

September 26, 1988 Final Summary Judgment Order.
October 24, 1988 Cost Order.

Rule 56 of the Utah Rules of Civil Procedure.
Affidavit of D. Keith Hill.

ADVERTISING AGE, April 11, 1988 and April 4, 1988.



FINED tH S ERK's oFrins

HOLME ROBERTS & OWEN

Mary Anne Q. Wood #3539 '
50 South Main, Suite 900 Sep 19 4 s5PH 88
Salt Lake City, Utah 84144 uavaﬁw'"QWFQE o N h Ty ALERK
Telephone: (801) 521-5800 ,Eaﬁ;,{;;ﬂ?;ﬁﬁ;@;? PR AR I
Attorneys for Defendants ' CLFUTY @

IN THE THIRD JUDICIAL DISTRICT COURT

OF SALT LAKE COUNTY, STATE OF UTAH

GILLHAM ADVERTISING, INC.,
a Utah corporation, ORDER

Plaintiff,

Civil No. C87-07863
TIM WILLIAMS and SCOTT

ROCKWOOD, Judge James S. Sawaya

)
)
)
)
)
vs. )
)
)
)
)
)

Defendants.

Defendants’ Motion for Partial Summary Judgment came
on for hearing on September 12, 1988 before the Honorable
James S. Sawaya, Judge of the Third Judicial District.
Defendants Tim Williams and Scott Rockwood were represented by
Mary Anne Q. Wood. Plaintiff Gillham Advertising, Inc. was
represented by Milo S. Marsden. The Court having considered
the statements and arguments of counsel and good cause
appearing

IT IS ORDERED that the relief requested in
Defendants’ First Counterclaim be granted. It is further
ordered that Plaintiff Gillham Advertising, Inc. pay to

Defendant Scott Rockwood the sum of $4,000.
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DATED this /2 day of September, 1988.

BY THE COURT:

/¥ 2 T T

Theé Honorable Jam&sr_? = 2 gawaya

H. DIXON HINL)LEY
) Cler¥
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be hand delivered,
a true and correct copy of the foregoing proposed Order this
lZZéhday of September, 1988, to the following:
Milo S. Marsden, Jr., Esq.

Marsden, Orton & Cahoon

Attorneys for Plaintiff
68 South Main

Salt Lake City, Utah 84101
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HOLME ROBERTS & OWEN

Mary Anne Q. Wood #3539

50 South Main, Suite 900
Salt Lake City, Utah 84144
Telephone: (801) 521-5800

Attorneys for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT

OF SALT LAKE COUNTY, STATE OF UTAH

GILLHAM ADVERTISING, INC.,
a Utah corporation, ORDER
Plaintiff,

vs. ,
Civil No. C87-07863
TIM WILLIAMS and SCOTT
ROCKWOOD, Judge James S. Sawaya

Defendants.

N N’ N N P i s’ s “ous P

Defendants’ Motion for Partial Summary Judgment came
on for hearing on September 12, 1988 before the Honorable
James S. Sawaya, Judge of the Third Judicial District.
Defendants Tim Williams and Scott Rockwood were represented by
Mary Anne Q. Wood. Plaintiff Gillham Advertising, Inc. was
represented by Milo S. Marsden. The Court having considered
the statements and arguments of counsel and good cause
appearing,

IT IS ORDERED that summary judgment is granted
dismissing Plaintiff’s claims for relief. Summary judgment
has previously been ordered on Defendants’ First Counterclaim.

In accordance with Rule 54 of the Utah Rules of Civil



Procedure, the court has determined that there is no just

reason for delay and expressly directs the entry of judgment

in favor of Defendants on Plaintiff’s claims and the

Defendants’ First Counterclaim.

DATED this 227 day of September, 1988.

BY THE CQPRT:

t2y—#7)

(?he/Honorable James S. Sawaya

APPROVED AS TO FO
]
M

Milo S/ M3rsden, {zﬂ
Attorre or Plaintiff
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% CLERK'S OFFICE
?ll'f.'.illﬁ COUNTY. UTAR

HOLME ROBERTS & OWEN

]
Mary Anne Q. Wood #3539 Mu 4 ufﬂ B‘
50 South Main, Suite 900 an
Salt Lake City, Utah 84144 W DIXON HINDLEY GLE

T
Telephone: (801) 521-5800 @5“ °‘S'Lz§°".; i/_
OEPUTY CLERK

Attorneys for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT

OF SALT LAKE COUNTY, STATE OF UTAH

GILLHAM ADVERTISING, INC., ] . =
a Utah corporation, JQ / / j @ v é
ORDER
Plaintiff,

vs.
Civil No. C87-07863
TIM WILLIAMS and SCOTT

ROCKWOOD, Judge James S. Sawaya

N N N N N N N N i i’

Defendants.

Based upon the Memorandum of Costs submitted by the
defendants and good cause shown,

IT IS ORDERED that the following costs and
disbursements necessarily incurred by defendants in this
action be taxed to the plaintiff.

a. Filing fee of answer and
counterclaim and jury demand $ 80.00

b. Deposition transcripts and

court reporter fees 666.60
c. Court copies 3.30
d. Photocopies 36.85
e. Tape duplication 9.03

TOTAL: $795.78



DATED this %9 day of ézzf//b

BY THE CQURT

, los8s.

L O 4

' The Hiondrable James 5. Sawaya

h o ATTEST

w K. 2§ HINDLEY
Clerk

é;?>klhm£::»ﬁh~

CERTIFICATE OF SERVICE (Qepwty Clerk

I hereby certify that I caused to be hand delivered,
a true and correct copy of thehforegoing proposed Order this

11th day of October, 1988, to the following:

Milo S. Marsden, Jr., Esq.
Marsden, Orton & Cahoon
Attorneys for Plaintiff

68 South Main

Salt Lake City, Utah 84101
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UTAH RULES OF CIVIL PROCEDURE

and the defendant allowed to plead consistent
with our declared policy that in case of uncer-
tainty, default judgments should be set aside to
allow trial on the merits. Locke v. Peterson, 3
Utah 2d 415, 285 P.2d 1111 (1955).

Default judgment and writ of garnishment
were properly set aside where trial court failed
to obtain jurisdiction over defendant because
summons was not timely issued. Fibreboard
Paper Prods. Corp. v. Dietrich, 25 Utah 2d 65,
475 P.2d 1005 (1970).

Where appellants, plaintiffs in a civil action,
promptly objected to date set for trial on the
ground that their counsel had an already

Exhibit "D"

Rule 56

scheduled appearance in another court on that
date, but due to fact that there were no law or
motion days between time objection was filed
and trial date, objection was never heard, re-
fusal to set aside default judgment entered
when appellants failed to appear on trial date
was an abuse of discretion. Griffiths v. Ham-
mon, 560 P.2d 1375 (Utah 1977).

Cited in Utah Sand & Gravel Prods. Corp. v.
Tolbert, 16 Utah 2d 407, 402 P.2d 703 (1965);
J.P.W. Enters., Inc. v. Naef, 604 P.2d 486
(Utah 1979); Katz v. Pierce, 732 P.2d 92 (Utah
1986).

COLLATERAL REFERENCES

Brigham Young Law Review. — Reason-
able Assurance of Actual Notice Required for
In Personam Default Judgment in Utah: Gra-
ham v. Sawaya, 1981 B.Y.U. L. Rev. 937.

Am. Jur. 2d. — 47 Am. Jur. 2d Judgments
§§ 1152 to 1213.

C.J.S. — 49 C.J.S. Judgments §§ 187 to 218.

A.L.R. — Necessity of taking proof as to lia-
bility against defaulting defendant, 8 A.L.R.3d
1070.

Appealability of order setting aside, or refus-
ing to set aside, default judgment, 8 A.L.R.3d
1272.

Defaulting defendant’s right to notice and
hearing as to determination of amount of dam-
ages, 15 A.L.R.3d 586.

Opening default or default judgment claimed
to have been obtained because of attorney’s
mistake as to time or place of appearance,
trial, or filing of necessary papers, 21 A.L.R.3d
1255.

Failure to give notice of application for de-
fault judgment where notice is required only
by custom, 28 A.L.R.3d 1383.

Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.

Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 55 A.L.R. Fed. 190.

Key Numbers. — Judgment &= 92 to 134.

Rule 56. Summary judgment.

(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.

(b) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.

(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
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nuie dv UTAH RULES OF CIVIL PROCEDURE

trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial contro-
versy and what material facts are actually and in good faith controverted. It
shall thereupon make an order specifying the facts that appear without sub-
stantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense required. Support-
ing and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirma-
tively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affida-
vit shall be attached thereto or served therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered against him.

() When affidavits are unavailable. Should it appear from the affidavits
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.

(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney’s fees, and any offending party or
attorney may be adjudged guilty of contempt.

Compiler’s Notes. — This rule is similar to Cross-References. — Contempt generally,
Rule 56, F.R.C.P. §§ 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS
ANALYSIS

Affidavit.

—Contents.

—Corporation.

—Inconsistency with deposition.
—Necessity of opposing affidavits.
——Resting on pleadings.
—Sufficiency.

——Hearsay and opinion testimony.
—Superseding pleadings.
—Unpleaded defenses.

—Verified pleading.
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ATTORNEYS FOR PLAINTIFF
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IN THE THIRD JUDICIAL DISTRICT COURT OF
SALT LAKE COUNTY, STATE OF UTAH

GILLHAM ADVERTISING, INC.,
a Utah Corporation,

)
)
)
Plaintiff, ) AFFIDAVIT
)
vs. )
) Civil No. C87-07863
TIM WILLIAMS and SCOTT ) (Judge James S. Sawavya)
ROCKWOOD, )
)
Defendants. )
STATE OF UTAH )
ss

COUNTY OF SALT LAKE ;

D. KEITH HILL, on oath deposes and says:

1. I am a former KSL emplovyee.

2. I gave my deposition in the captioned matter on May 2
1988 and referred to my Day-Timer.

3. Following my deposition, copies of my Day-Timer shee
for the days March 25, 1987 through March 31, 1987 were copie

Attached hereto are copies of said Day-Timer sheets.
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4. I made the following Day-Timer entry for March 25, 1987:

Met w/Tim + Scott on agency decision. Bill indicated a
go but w/o fuss of other agencies. 0.K. on high end
creative + ala carte services.

DATED this /9 day of September, 1988.

s e

D. K&€ith Hil¥

SUBSCRIBED AND SWORN to before me this //% day of

September, 1988.
//%/Z Sz 444/4/4/

Notary Public

Residing at 4%2%444;/ zééiazZé:%%

My Commission Expires: Z

(-7

DELIVERY CERTIFICATE

I certify that I hand delivered a copy of the forgoing
AFFIDAVIT to Mary Anne Q. Wood, 50 South Main, Suite 900, Salt

Lake City, Utah 84144, this 1’2/4 day of September, 1988.

el Join
a
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How Judge Cahn
views the issues

Here's how Judge Herman Cahn,
m s decision last week in the
Martin Sorrell-Richard Lord legal
Jight, sorted out the issues. The ex-
cerpts below are from his April §
New York state Supreme Court de-
cision

[Lord. Geller, Federico, Ein-
stein| secks, among other things, to
cnjoin said former employees |{or-
mer Chairman-CEO Richard Lord
und five other former top managers|
from attempting to obtain the busi-
ness of (LGFE|. It argues persua-
sively that it will be irreparably
harmed if Lord Einstein is permit-
ted to solicit LGFE's most talented
cmployecs, thus denuding the orga-
nization of the talent and ability
that had made it successful.

Further, the accounts should not
be solicited since they are extremely
valuable and hard to replace.

Employees’ obligations

Defendants argue that both em-
ployees and accounts have the right
to move [rom and to whatever agen-
cies they wish and that indeed it is
not unusual that they do so. But this
argument does not address the obli-
gations of employees and directors
to their employer, and their con-
tractual obligations.

The law 1s well-settled that a pre-
liminary injunction will not issue un-

PATRIOTIC PROMOTIONS

Historical Documents
Posters ® Money

Constitution Bicentennial .
. Premiums o Self -quulda!nu
Direct Mail Enclosures )

400 Stock Items ¢ Custom Work

FREE CATALOG. SAMPLES

HISTORICAL DOCUMENTS CO.
8 N. Preston St., Phila., PA 19104

Ask for Larry (215) 387-8076 )

less a clear right to reliel is shown.
Plaintiffs must demonstrate: (1) a
likelihood of success on the merits,
(2) irreparable injury in the absence
of an injunction and (3) a balance of
the equities in their (avor.

The common law_implies a duty of
onilly between employer and em-
ployee which prohibits employees
from conspiring to set up a compet-
ing business while they are still work-

ing for their empl Furth

iting the employees of LGFE to
leave. However, to the extent that
employees leave LGFE of their own
accord, and seck employment at
Lord Einstein, Lord Einstein is free
to hire those employces.

That irreparable harm to LGFE is
likely [is] without question. LGFE
has lost, within one week, all of its
former top management and over
10% of its employces. LGFE will be
irreparably harmed by further mas-
sive resignations.

No-compete clause stands

Defendants Lord and Einstein
must be preliminarily enjoined from
soliciting accounts of LGFE which
were accounts as of March 18, 1988.

As previously discussed herein,
Lord and Einstein entered into an
agreement in 1974 which contained
an anti-competitive provision pro-
hibiting the solicitation or accep-
tance of any of the advertising busi-
ness being handled by LGFE during

this common law duty of loyalty sur-
vives the lermunation of employment.
The solicitation of employees to leave
their former employer constitutes a
breach of this duty.

Defendants' own papers indicate
that of 360 LGFE employces on
March 18, 1988, 40 have since left
the employ of LGFE. The bulk of
these employees have been hired by
Lord Einstein.

Stemming the exodus

Whether, in [act, defendants have
induced or solicited the employees
to leave is a question of fact; how-
ever, the mass exodus of employees,
on no notice (with the exception of
one employee), within days of each
other, and their concomitant em-
ployment at Lord Einstein point
strongly towarus a solicitaticn
which must be enjoined pending de-
termination of this action.

Accordingly, defendants (with the
exception of Young & Rubicam) are
preliminarily enjoined from solic-
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the 12 th d y preced-
ing their termination.

Although the agreement provided
for a term of five yecars, the non-
competition provision explicitly
provides that it shall go into effect
“whether during, at the end of or
after the term of employment pro-
wided for by Sectiorn 2 hereof (live
years). ..." [Emphasis added by
Judge Cahn.]

Defendents Lord and Einstein
argue that the non-solicitation pro-
vision in their employment agree-
ments are not enforceable because
they had expired. Defendants cite
Hubbell vs. Hubbell Highway Signs
Inc. for this proposition. However,
the court in Hubbell expressly up-
held the provisions involved therein.
In that case the employeces contin-
ued in the employ of their I

Judge Cahn:
Man of reason
amid turmoi!

By JUDANN DAGNOLI

Herman Cahn, the man hearing the lcgal dispute between WPP
Group and Lord, Einstein, O'Neill & Partners, says he is not ““tough,”
but “‘reasonable.”

Then the acting New York state Supreme Court judge adds, “But
I guess everyone says they are reasonable.”

1 “reasonable” means all parties waik away thinking they've won,
Judge Cahn is that. Attorneys for WPP Group, Lord Einstein and the
agency's minority backer, Young & Rubicam, all were
claiming viclory alter the judge's
preliminary rulings. Last week,
the judge issued a temporary order
that two former executives of
WPP's Lord, Geller, Federico, Ein-
stein can't try to attract LGFE cli-
ents to Lord Einstein, but others
at the new agency can. He also
said the new agency can’t recruit
LGFE staffers for now.

The judge is no stranger to con-
troversy, even though he's an un-
known quantity to many lawyers
in this case because he has spent
most of the past six years on the
criminal court bench.

Judge Cahn is now presiding
over lrving Bank Corp.’'s fight

st at pt by the

Bank of New York.

Largely, however, Judge Cahn is
known for his Criminal Supreme
Court decisions. Judge Cahn, a civil court judge for the city of
New York, has presided over some locally high-profile trials. One in-
volved five men convicted of attacking two allegedly gay men in
Greenwich Village. ln molher he barred lhe Life Science Church from
selling minister's orramid sheme.

It was only this year that he again began bearing civil cases, maxing
it unlikely many of the corporate attorneys at Skadden, Arps, Slate,
Meagher & Flom—rep ing Lord Einstei d at Davis & Gil-
bert—representing WPP—would have had much occasion until now
to stand before him.

Small, thin and bespectacled, the 56-year-old Judge Cahn is a soft-

JUDGE HERMAN CAHN

sii

pioy
fus inany years after the expiration
of an agreement containing a three-
year non-competition clause. The
court held that the clause expired
three years from the expiration of
the contract.

Here the contract provision pro-
vides for it to go into effect at the
termination of employment even if
after the five-year period covered by
the agrecment.

WPP didn’t breach contract

Defendants allege breach of the

t agr t as a def
to the action. Such a breach would
prevent operation of this provuion
under the terms thereof. H

L family man. Born in Bonn, Germany, to Samuel and Julia
Cahn, he moved to the U.S. in 19::8 when he was 6.

Alter getting his bachelor's degree from City Culicge oi New Lk
in 1953 and his law degree from Harvard University in 1956, Judge
Cahn went into private practice, first with Grossman & Grossman in
Manhattan. He later formed his own tirm, Cahn & Ryb, in 1963. He was
at an offshoot of that firm, Cahn & Levenson, when he was elected a
civil court judge in 1976, taking oftice in 1977. He became an acting
supreme court judge in April 1980.

An interview about his personal life ylelded few clues about Judge
Cahn's legal thinking. He describes h { as religi
the Jewish Orthodox faith, and being active in community work, in-
cluding the Jewish Relations Community Council of New York and the
Jewish Community Council in Inwood, N.Y.

Judge Cahn and his wife, Abby, have four children, three in their
early to mid 20s: Avrom, Eva and Milton. His youngest, Samuel, is 10
years old and “keeps me really busy,” he said. His two eldest sons
are both attorneys. #

that agreement itself provided .I'WT
the right to accept or resign any ac-
counts. Accordingly, the court be-
lieves such a defense to have little
likelihood of success; to the con-
trary, plaintiffs have shown a likeli-
hood of success.

The Court of Appeals has specifi-
cally enumerated the preservance of
goodwill of an employer's business
a reason to enforce an anti-competi-
tive provision. The court notes that

the issue is not whether defendants
had the right to leave the employ of
LGFE nor whether they have the

the courts. Here. the court will grant
enforcements of the provision for
several reasons.

right to open a compeling b
both of which they have the right to
do. However, they may not violate
the terms of their express agreement
not to accept or solicit LGFE clients
for one year.

The court notes that non-competi-
tive agreements are not favored by
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First, b the pr itsell
is clearly limited both as to time and
as to what is prohibited. The time of
the prohibition is only one year.
Secondly, the activities prohibited
only related directly to the accounts
of LGFE (or a further limited time.
The provision does not prevent Lord
and Einstein from carrying on their
trade—it merely prevents them from
soliciting certain limited accounts.
Lord and Einstein may compele
with {LGFE]| in every market, for
every account-—excephing onlv the
accounts serviced by (LGFE] for the
year prior to their leaving | LGFE's|
employ. The provision is not unrea-
sonable.

Insofar as Lord Einstein s con-
cerned, it has no oblhigation to
LGFE. A careful reading of the
non-competition clause shows that
it speaifically binds individuals and;
not the new agenev. Thercfore, the

(Conttnued on Page 64)
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AGENCY BREARAWAY |
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Martin Sorrell’s “won-loss” record in last week’s decision
by New York state Supreme Court acting Judge Herman
Cahn, ending Round 1 in his legal battle with Richard Lord:

WIN: Judge temporarily bars Lord, Einstein, O'Neill & Part-
ners from soliciting employees of Mr. Sorrell’s Lord, Geller,
Federico, Einstein to join the new agency.

WIN: Judge temporaniy bars Mr. Lord, former LGFE chair-
man-ceo, and Arthur W. Einstein Jr., former LGFE presi-
dent, from soliciting or accepting clients that were LGFE

Tallying up Sorrel

accounts on March 18, the day the two men quit Lord Geller
with four other senior managers.

LOSS: Judge retuses a companion Sorrell request that the
Lord Einstein agency and its other executives be barred from
soliciting or accepting business from clients now at Lord
Geller. That could permit current LGFE clients to shift busi-
ness to the new Lord Einstein agency provided Messrs. Lord
and Einstein aren't directly or indirectly involved.

LOSS: Judge denies Mr. Sorrell's request for an order bar-

I’vs score in court batﬂe

ring Mr. Lord's new agency from using “Lord" as the first
name in its agency identity.

LOSS: Judge refuses “at this stage of the proceeding” to
grant Mr. Sorrell’s requests for action against Young & Ru-
bicam for its role in financing the Lord Einstein breakaway.

Last week’s order dealt with Mr. Sorreil's requests for pre-
liminary injunctions to prevent “irreparable damage’’ from
being done to Lord Geller. Final decisions on the Sorrell
charges will come later.#

Court text

(Continued from Page 68)
motion for temporary injunction is
denied as to Lord Einstein.

The courts are all but anxious to
enjoin the use by a man of his own
surname in business. However, an
injunction 1s ‘‘more tolerable”
where the infringer has sold his
business with its goodwill.

Let Lord be Lord

This is not a case where a new-
comer wishes to start his own busi-
ness under his own surname, which,
by coincidence, happens to be a
known surname 1n the industry; nor
has plaintiff been in business a
short time

When the use of a name will tend
to confuse the public, its use may be
eninined, whether specific instances
of confusion are shown or not. The
central concern is that it is wrong to

sell a business and the{n] try to get
that very asset back.

Recognizing the reluctance to
prohibit the use of a surname,
plaintiff’s motion as to use of the
name is denied.

Plaintiffs seek inclusion of defen-
dent Y&R in all phases of any in-
junctive relief given.

However, no injunctive relief is
warranted at this stage of the pro-
ceeding. Substantial proof has not
been advanced to show knowing
participation by Y&R of a breach of
1 fiduciary duty by the other defen-
dants herein.

The injunction

In conclusion, plaintiffs’ motion is
granted to the following extent:

1) The individual defendants
herein are preliminarily enjoined
from soliciting the employces of
LGFE to leave their employ and
work for Lord Einstein.

2! Defendants Lord and Einstein
are prehmnaniiy enjoined from so-
liciting or accepting, directly or in-
directly, any accounts of LGFE
which were accounts of LGFE for
the 12 months preceding their resig-
nation, 1n accordance with Clause
7of the employment agreements.

The court will fix the amount
of the {bond] to be posted by Mr
Sorrell 1n the order to be settled.
Letter suggestions from the parties
regarding the appropriate amount
to be fixed will be accepted by the
court.

The motion for a preliminary in-

some thi
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The Ad Age Creative Workshop for
instance. And this year’s program will
be bigger and better than everl

It's your chance to reap the rewards of

all the newest techniques and latest
developments in your industry. The
Workshop sessions are conducted by
leading advertising, marketing and media
professionals, and are a great opportunity
for you to leam, discover and grow.

At the Ad Age Creative Workshop, you
will find sessions on today’s most
interesting topics, including the new
alternative media, creating effective print
advertising, music copyrights, Hispanic
marketing, creative research techniques,
sports marketing and sponsorship, the

[ADVERTISING AGE]|

REATY

August 21-24, 1988

New York Hilton

Telephone: 1 (800) 233-3435 In NY call: (212)
210-0209 Telex: 25-4248 » Fax: (312) 649-5331 «
Telecopier: (312) 649-5380

junction is denied as to d
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latest in sales promotion, global advertising
and much much more. Plus, you'll have
the chance to exchange ideas with
colleagues, make valuable new contacts
and rub elbows with industry leaders.

What's more, this year we're offering
many exciting extras, including a fast-
paced tour of New York followed by
dinner on board a magnificent yacht as it
cruises around New York harbor. Optional
activities include tickets to one of Broad-
way’s hottest new hits and a chance to
enjoy a major league baseball game.

Don't delay. This is your chance to get
better with age. Ad Age that is. Call or
write today for more information on this
year's Advertising Age Creative Workshop.
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m Please send me more information on the Ad

Age Creative Workshop.

Name

Title

Company

Address

City/State Zip
Telephone

Send to: Advertising Age Creative Workshop
220 East 42nd Street
New York, NY 10017
(212) 210-0209
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Philip Morris
orce behind
new council

By STEVEN W. COLFORD

The spark behind the controversy over two similar indus-
try “councils” set up to fight ad taxes and other issues is
tobacco giant Philip Morris Cos.

Phil Smith, chairman-ceo of General Foods Corp., last
week said his company’s parent “took the initiative” in
organizing a new Leadership Council on Advertising Issues,
so far made up of GF, Mars Inc., Ogilvy Group, Procter
& Gambile Co. and Time Inc.

The ad hoc group is being formed despite the startup of a
similiar organization, the Council for Commercial Freedom,
an advisory panel to the three advertising associations an-

“I don't feel there is a need for two
organizations working to the same
purpose. . . . The existing structures
... are doing the job.”
~—AAF Chairman James Blocki

nounced last week.

The purpose of both groups is to fight government in-
fringement on advertiser rijthts (AA, March 28).

PM 100k actiun pecause of the threat of higher tobacco
taxes in lieu of the advertising tax that Florida unsuccess-
fully tried to implement last year.

Although it has yet to meet, the Leadership Council has
been under consideration at least since mid-1987. That's
about the same time the associations began hammering out
plans for their Council for Commercial Freedom.

Already industry association leaders and their board
members are questioning the need for two groups with sim-
ilar goals, and leave no question as to which they'd like to
see continue.

Dewitt Helm Jr., president of the A

(Continued on Page 73)

iation of National

Last Minute News

Diamandis seeks investors

New York—Di dis C ications Inc. is negotiating
to sell part of the company to interested investors, including
Hachette Publications, sources say. Recent industry rumors
had speculated that DCI was for sale. The company was
created last year in a $650 million management-led buyout of
CBS Magazines. But sources within DCI say CEO Peter Dia-
mandis is only looking for an investor to help reduce the com-
pany’s debt while he keeps management control.

Baseball, MasterCard team up

NEw York—Major League Baseball is close to finalizing a
deal with MasterCard International to create affinity card pro-
grams for its 26 teams, sources say. The cards, which will be
issued by local banks, will carry individual tecam logos.
Lintas: Worldwide is agency of record for MasterCard.

Gallo talks to Noble
MobEesTo, CALIF.—E&J Gallo Winery last week met with
John Noble Advertising, San Francisco, fueling speculation
(Continued on Page 8)

Agency of the Year finalists—P. 48

| , Kevin O'Naill (1)
leads Ray Freeman,
Dick Lord and Bruce

~. Albert to New York

Monday for the first

round in their '

. breakaway battie
. with Martin Sorell.

Supreme Court last__

h

'
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Sorrell claims breakaway

is a plot to force LGFE sale

By JON LAFAYETTE
and GARY LEVIN

New York—In a surprising courtroom
tactic, WPP Group may try to prove
that the walkout of six key Lord,
Geller, Federico, Einstein executives
was designed to force WPP to sell the
agency at a devalued price.

WPP may claim that a circle of con-
spiracy had been formed by former
LGFE Chairman-CEO Richard Lord,
his associates and Young & Rubicam,
and that Dean Witter Reynolds may be
a part of it.

Under this scenarto, Dean Witter,
both LGFE's client and a contact of Mr.
Lord in the breakaway, would try to
arrange a purchase of the agency after
the executive departure.

WPP Chief Executive Martin Sorrell
refused to say whether he had been con-
tacted about a possible sale of LGFE
since the walkout on March 18, but he
restated his position that the agency is
not for sale. Prior to the breakaway,

(Continued on Page 70)

Young & Rubicam's 4
role is questioned. P. 707
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AGENCY BREAKAWAY v

Admen raise ethics issue

Y&R's interest sparks questions

By GARY LEVIN

NEW YORK—Agency executives be-
lieve the dispute between WPP Group
and Lord, Einstein, O'Neill & Partners
presents ethical issues that threaten to
tarnish the ad industry's image.

Despite uncertainty about the legal
implications of the affair, many exec-
utives questioned the propriety of
Young & Rubicam's financial interest
in the breakaway shop.

“The whole thing's kind of shabby;
it's just another hit on the head for
the agency ethics issue,” said the
head of one West Coast agency, who
asked not to be identified.

“I don't have any problem with
the issue of breakaways, but I think
it's highly unusual to have [another
agency) finance it,” said Kenneth
Roman, chairman-ceo of Ogilvy &
Mather Worldwide. ‘The whole
issue and the suggestion that this
was done to win an t—that

peatedly denied they had ap-
proached clients of their former
agency before or since their walk-
out. Y&R refused comment on the
matter.

But the issue was surrounded
with questions of ethics.

*'Did people really anticipate tak-
ing the business?' asked Charles
Peebler, cco of Bozell, Jacobs, Ken-
yon & Eckhardt. “If they did, that's
probably not a good thmg l( they
didn't intend to take any

and chairman of its Ayer USA unit.

“Y&R's motivation, unlike what
others might think, is to get bigger
and to get their hands into anything
they can get their hands into,” Mr.
Siano said. “It's an opportunity to
grow in other areas with guys who
may have a hold on other businesses
and maybe get some of that.”

Others d equally ¢ d
of that motive, despite the lack of
evidence that specific LGFE busi-
ness was courted by its departing

would they have taken as many
people as they did?”’

(Twenty-eight LGFE staffers have
joined the new agency.)

Most agency people di d

triotic Y&R rushing to rescue a U.S.

agency against the British invasion.
But many thought potential busi-

ness gai ding the of

theory that Y&R became mvolved
simply to damage the reputation of

strikes me as making the whole
business seem less than | would like
it to seem."

Executives at Lord Einstein re-

p WPP as “too p 1"

the lawsmt tlled lgamsl Lord Ein-
stein by WPP—may have lured Y&R
to par' ipate fi

and as having uncertain "concrete
advantages.

And few subscribed to the “U.S.
vs. British” hypothesis that has pa-

“I have a hard time bellevmg Y&R
does anything that isn’t monetarily
beneficial to them,"’ said Jerry
Siano, vice-chairman of N W Ayer

ves.

“They had every right not to con-
tinue to work after the business was
sold {to WPP}, but they did not have
the right to tamper with the busi-
ness,” said Robert Bloom, chair-
man-ceo of the Bloom Cos., New
York and Dallas. “Nor does an out-

ership, don't sell,” he said, refer-
ring to the agency's 1974 sale to
J. Walter Thompson Co.

Mr. Peebler said the defectors ap-
peared to have ignored the ‘‘rea:
values of ownership" in their que::
for independence from WPP una.:
Y&R's wing.

*Somebody might say, ‘Well, look.
nobody did anything illegal.” [ don't
know if legal is the answer,” he
said. "“Right or wrong isn't always
determined by, ‘If I do it, will I go to
jail?”

But another agency exccutive said
the ethical question is equally mud-
dled.

“It’s not an issue of standard eth-
ics,” said Dennis Coe, president of
Eisaman, Johns & Laws, Los An-
geles. ““Depending on how it was
written, Y&R could be stepping into
a deep hole, or they could have
every moral and legal right to assist
the breakaway."#

side firm have the right to
with the business.

“The basic message is that if you
don’'t want to give up rights of own-

Jennifer Lawrence in Houston
and Marcy Magiera in Los Angeles
contributed to this story.

LGFE name now tarnished, Lord says

(Continued from Page 1)

Mr. Lord and five of his associates
had made several unsuccessful at-
tempts to buy LGFE. After failing,
they walked out and formed a new
agency, Lord, Einstein, O'Neill &
Partners, with financial backing
from Y&R (AA, March 21, et seq.).

Mr. Lord said he hasn't seriously
considered, or approached, WPP
about any continuing interest in
buying LGFE. But he didn't rule
out such a move.

“The name is so tarnished, I think
it's been irreparably damaged" by
the publicity and lawsuits, he said.
“It's not worth the money Martin
would want for it. Would ! like to do
it? 1 don't know, I'd have to ask the
guys. Would I want to buy it back? I
haven't even thought about it."”

Mr. Lord and his associates have
not yet signed a definitive agree-
ment with Y&R setting out complete
terms for the new agency. But Y&R
sources say this is only a technical-
ity.

Much of WPP's legal strategy cen-
ters on 3 memo found in the office
vacated by C. Ray Freeman, the for-
mer LGFE exec VP who was part of
the breakaway team.

The handwritten memo reads:
“#1—Leave and sell for $25-30 mil-
lion with backing from Y&R—Dean
Witter to handle.

“#2-Top 25 walkaway.”

Map for breakaway

WPP's lawyers contend this rep-
resents a map for the breakaway
group'’s actions so far. The theory is
that the six executives would leave
LGFE and eventually be able to buy
the agency back for $25 million to
$30 million. Y&R would help with
the financing and Dean Witter
would handle the transaction.

Dean Witter representatives could
not be reached for comment.

But sources say Dean Witter
Chairman-CEO Philip Purcell and
Mr. Sorrell hold no great love for
each other.

In a candid and rare interview
with ADVERTISING AGE earlier in the
week, Mr. Sorrell said that he had
turned down about 25 inquiries
about the sale of LGFE before the
breakaway.

Mr. Sorrell said he was particu-
larly irntated by inquiries initiated
by Dean Witter's mergers and ac-

quisition unit. Mr. Sorrell said those
inquiries disturbed him not only be-
cause the investment company is an
LGFE client but because WPP itsell
is a Dean Witter client, having re-
cently paid fees to the company for
its help in closing two WPP deals.

In the interview, Mr. Sorrell said
he would still like to see the LGFE
defectors, termed ‘“‘co-conspirators”’
in his lawsuit, retumn to their former
jobs.

“The best solution would be for
them to come back to work and dis-
charge their obligation,"" Mr. Sorrell
said. “We'd like them to come
back.”

Mr. Lord said he wnuldn't work
for Mr. Sorrell again under any cir-
cumstances. "I couldn't go back to
someone like that,” he said.

Mr. Sorrell acknowledged that his
refusal to sell LGFE has created a
great deal of troublie for him.

“We've had more than enough of
it,"” he said, adding that he can't
change his mind on seiling the
agency. '‘We won't accede to black-
mail,” he declared.

He added that selling LGFE
would set a bad precedent and send
out the wrong signals for the other
companies owned by WPP.

In the weeks and months before
the breakaway, Mr. Sorrell said, Mr.
Lord and his associates, in discus-
sions on new-employment agree-
ments, continually asked for the au-
tonomy they said they had enjoyed
before the agency was bought by
WPP.

But Mr. Sorrell pointed out that
even before the sale, LGFE's parent,
JWT Group, reserved the right to
approve all potential LGFE clients.

Mr. Sorrell also claimed the fi-
nancial terms of proposed empl

compensate the agency for forgoing
an opportunity to handle the Jaguar
car account.

The phantom stock enabled
agency principals to participate in
the agency's growth and could have
earned them ‘‘millions and mil-
lions,” Mr. Sorrell said.

He added that whenever an

it d to be i t
but not n:nlcd down, the LGFE ex-
ecutives backed off.

Mr. Lord disputed Mr. Sorreil’s
assertion that the principals were

“We don't make a
distinction betwzen a
10% interest or a 100%
interest” for purposes of
conflict policy.
—Doug McClure

Ford Motor Co.

offered favorable contracts, calling
them “punitive and restrictive. We
didn't feel any trust.”

Bonuses withheld

And he contends that Mr. Sorrell
tried to force them into accepting
his terms by withholding year-end
bonuses from all LGFE employees,
not just those with whom he was
negotiating. ‘‘Holding the kids' bo-
nuses up until we signed contracts
was outrageous,”” Mr. Lord said.

Even as the legal battle brewed,
several of LGFE's clients took ac-
tion last week to reaffirm or cut ties

ment arrangements with Mr. Lord
and his associates were favorable.

Recognizing their leverage, “We
treated them as owners,” he said.
The agency's 1988 plan called for a
bonus ot $625,000 if the agency
made its target of $5 million in pre-
tax profits, he said.

The bonus pool was to be distrib-
uted entirely at Mr. Lord's discre-
tion. Any protits above $5.6 million
were to be split 50-50 between WPP
and LGFE.

In addition, LGFE had a “phan-
tom stock plan’ that Mr. Sorrell
said was put into effect by JWT to

to the troubled agency.

Sony Corp. of America pulled its
$2.6 million-to-$3 million profes-
sional account {rom the agency but
blamed the move on long-running
compensation issues and not the
current controversy.

Jeff Brooks, VP-advertising, said
he was pleased with the agency's
creative work; he added that the
split was mutual.

Sony will not begin an agency re-
view until next week at the earliest.

The New Yorker was expected to
join Lord Einstein’'s short client ros-
ter, following in the footsteps of
WNBC-TV, but by press time had

taken no official action.

No client showed more concern
about LGFE's status than IBM
Corp., by tar LGFE's largest client
(see related story and chart on
Page 72).

In a letter to Mr. Sorrell dated
March 23, IBM VP-Communications
M.B. Puckett wrote, ''We frankly are
very concerned over your ability to
perform work which is vital to our
business. We cannot accept any
delays, especially in this critical
time period ahead. We would,
therefore, ask that you provide
within the next 48 hours a plan de-
tailing how your agency will accom-
plish this work."

‘The letter was released as an ex-
hibit in WPP's lawsuit. Another
document containing a projection of
revenues shows that LGFE expected
revenues from the IBM account to
drop 28% to $19.1 million this year.

The projected figures account for
a 10% IBM billings increase and a
reduction in commission rate to
12%. At those levels, IBM's account
would have had billings of $133
million of the agency's total of
slightly more than $200 million.

Mr. Sorrell declined to discuss the
business of any client, including his
response to the IBM letter.

He acknowledged that he was
calling on the full resources of WPP
to help LGFE and its clients. Those
resources reportedly include staffers
at J. Walter Thompson Co., but Mr.
Sorrell wouldn't elaborate, and the
reports couldn’t be confirmed.

Sources said regularly scheduled
meetings with [BM were held last
week and that the computer mar-
keter approved new LGFE ads.

IBM is unlikely to move precipi-
tously in making a move to ch
agencies, sources said.

Two individuals emerged as pos-
sible keys to IBM's decision. One
was Michael Dann, a former senior
VP-programs at CBS Entertainment
and a well-known figure in network
TV circles, who has been the TV
consultant to IBM since 1973.

Mr. Lord and Mr. Dann are said
to be friends, and the latter, accord-
ing to sources, advised Mr. Lord and
former JWT Group Chairman-CEO
Don Johnston on how to service
[BM.

Mr. Dann's recommendation
when the account moved to Lord

Geller was to hire John Curran, the
second key individual.

Mr. Curran had serviced IBM's
buying at Doyle Dane Bembach for
nearly a decade, was a very re-
spected buyer with a special bent
toward creating ‘‘standout’ buys
(which IBM likes); and he knew the
IBM business intimately.

This was critical, because top IBM
executives were often circulated
throughout the corporation and
were media experts.

Sources indicated that Mr. Dann's
recommendations to IBM could be
critical to any decision and that Mr.
Curran would likely work at which-
ever agency won the account.

Lord Einstein sources said Mr.
Curran would move to their new
agency, but last week he was still at
LGFE, reportedly working on lBMs
third-quarter TV buys.

Freeman statement noted

In court papers, WPP's legal team
made an issue of a statement by Mr.
Freeman that he had told an IBM

ative he was idering
lenvmg LGFE.

“On Wednesday evening, March
16, 1988, while returning home from
work, I told Darby Coker, an IBM

ive who was ing
wnh me, that [ might mlgn and es-
tablish a new agency,” Mr. Freeman
said in a deposition. “I did not so-
licit business from Mr. Coker on be-
half of Lord Einstein, nor did I dis-
parage Lord Geller.

‘“‘Moreover, Mr. Coker is not em-
ployed by IBM in a position that
would enable him to award adver-
tising business to Lord Einstein. He
is simply a longtime friend.”

WPP claimed in legal papers that
this “was tantamount to advising
IBM of the plan for an impend-
ing walkout . . ."

A spokesman for another LGFE
client, Schieffelin & Somerset, said
the agency and client “had a very
good creative session’’ on March 31,
with presentations of new ads for
Hennessy cognac and Domain
Chandon sparkling wines.

“I'd say everything right now is
status quo,"” said Schieffelin Senior
VP-Marketing Clint Rodenberg.
“It's up to Lord Geller to see how
everything shakes out.”

Mr. Rodenberg said the agency

(Continued on Page 71)
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they're perplexed and bitter.

happened.

scribing it as “a ¢

Sorrell depends
on outside shop
for PR assistance

By JACK BERNSTEIN

Nrew York—Isn't it curious? WPP Group owns Hill & Knowiton, one of
the worid's largest public relations agencies and certainly proud of its
skills in crisis communications situations.

So who's WPP using in its media confrontation with Richard Lord and
fellow defectors from Lord, Geller, Federico, Einstein? Kekst & Co.

Why? The folks at H&K wouldn't comment, but sources assert that

Martin Sorrell, chief executive at WPP, used Kekst in his campaign to
take over JWT Group last year. JWT Group acquired H&K in 1980. With
the WPP takeover completed in July, the expectation was that WPP

icati q would be handled by H&K. That hasn't

Mr. Sorrell finds nothing curious about working with Kekst, de-

His pref for independ

of the relationship i
service ext

itiated last year.”
ds to London, where he

rgtains the services of Binns-Comwall, a financial PR agency. WPP is
Headquartered in London, where H&K has a full-service operation.

What has also raised some eyebrows is the fact that Kekst is closely
wired to Skadden, Arps, Slate, Meagher & Flom, the takeover law firm

that's repr g the Lord break

y contingent.#

Jack Bernstein is ADVERTISING AGE’S PR columnist.

WPP Group buys
Brit consulitancy

By LAUREL WENTZ

LoNDON—In the midst of upheav-
als in the U.S., WPP Group last
week made its first acquisition in
strategic marketing consuiting,
buying the prestigious U.K. eco-
nomic forecaster Henley Centre.

Henley will continue to operate
independently, but is expected to
complement the existing range of
marketing services WPP offers by
adding a strategic approach to the
analysis of marketing problems.

Henley is strong in product devei-
opment and brand positioning, stra-
tegic options, policy analysis, com-
munication tactics and market
forecasts

British Airways, British Petro-
leum, RIR Nabisco, Reckitt & Col-
man and Unilever are clients.

WPP is making an initial pay-
ment of $3.8 million and $1.8 mil-
lion in WPP stock, with profit-
linked payments over five years to
a total price of up to $15.4 million
paid in a combination of cash and

WPP stock. A bonus payment of up
to $18 million will be made if Hen-
ley can produce 50% compound in-
creases in after-tax profits over the
next five years.

WPP has signed the company's
three principals—Bob Tyrrell, man-

Sorrell “has built a
fantastic company with a
vast range of marketing
services and sees us as

being at the hub.”
—Barrie Staniford
Henley Centre

heart of the group, discussing the
development of the whole (WPP]
animal,” Mr. Staniford said. *Mar-
tin [Sorrell] has built a fantastic
company with a vast range of mar-
keling services and sces us as being
at the hub.”

“Henley is keen to expand into
the U.S. markel,” said Anita Frew,
WPP's corporate development
director. "It will be natural if they
expand geographically and begin
working for clients like Unilever on
a worldwide basis.”

WPP is delegating Stephen King,
research and development director
at J. Walter Thompson Co.’s London
office; Jeremy Bullmore, former
chairman of JWT, London; and John
Queich, WPP board director and
Harvard Bi School professor,

aging director; Paul Ormerod,
director of economics; and Barrie
Staniford, director of planning and
market t y
ment contracts.

“We will be working right at the

to work closely with Henley.

“With Henley playing a pivotal,
independent role in the group, we
shall significantly strengthen our
ability to serve clients strategi-
cally,” said WPP Group Chief Exec-
utive Martin Sorrell.#

Lord

(Continued from Page 70)
has “‘more than’ maintained its
level of service to Schieffelin and
“has met extraordinary demands”
from the client, but he didn't rule
out the possibility of a review.

Messrs. Rodenberg and Sorrell are
scheduled to meet this week.

As for the new Lord Einstein
agency, it was unclear how much
freedom {rom conflict it would have
because of its association with Y&R.

Ford Motor Co. said it wouldn't
allow Lord Einstein to pursue a
major automotive account, such as
General Motors Corp.’s Saturn busi-
ness, b of its ion to
Young & Rubicam, which handles
about $200 million in Ford billings,
including its Lincoin-Mercury Divi-
sion, said Doug McClure, director-
corporate advertising and market-
ing strategy.

“We don’t make a distinction be-
tween a 10% interest or a 100% in-
terest” for purposes of the policy,
Mr. McClure said. He said Y&R has
been told that the policy applies to
Lord Einstein.

But Mr. McClure said a new Ford
policy on conflicts leaves room for
an affiliate of its own agencies to
take on a small-volume marketer.

What about autonomy?

There were also questions about
how much autonomy was promised
to LGFE by JWT Group.

The autonomy agreement pre-
sented in court by the Lord group
specifies that JWT had the power to
cause LGFE “to decline or resign an
account.” It adds that LGFE would
get a pretax net income credit for
the putation of in-
centives.

Relying on memos later found in
vacated LGFE offices, WPP and its
advisers concluded that the execu-
tives’ only goal was to force a sale of
the agency.

"“No one was willing to give us a
chance,” Mr. Sorrell said.

Mr. Sorrell recalled that Y&R
came up In one conversation with
Mr. Lord a few months ago: “I men-
tioned in conversation that |
thought Y&R was pursuing one of
our accounts. He said. ‘Let them.' "

Mr. Sorrell originally interpreted

this reply as an expression of confi-
dence, but now considers it evidence
of a conspiracy.

On Apnl I, Y&R Chairman Alex-
ander Kroll sent a memo to the
agency's worldwide management
group to explain its role in the dispute
in which he characterized Mr. Sorrell
as “a hostile overiord.”

In the memo, Mr. Kroll maintained
that “we put money behind them be-
cause we admire their principals and
their principles. ... They are not a
Y&R company. They are a Y&R in-
vestment. We are a minority partner
and have no hand in operations.

“After all, they fled the incur-
sions of a hostile overiord. Why
would they flee to another overiord;
albeit friendly? There is some smo-
ky speculation about our intentions.

They are simple as well. We hope
they succeed, do brilliant work,
grow and expand. That will make us
happy and make us money.”

Mr. Lord confirmed as “fairly ac-
curate’’ Mr. Sorrell’s report that
Y&R initially holds a 40%-t0-45%
stake in Lord Einstein but said the
“*handshake’’ agreement provides
for a sliding-scale formula.

The formula could eventually
transfer some equity held by Y&R
and the principals to new
or partners.

But the details behind the Lord
Einstein-Y&R link aren't settled
yet, including the terms and dura-
tion of Y&R's financial involve-
ment.

Ironically, these are similar issues
to those that caused a conflict be-
tween Lord Geller and WPP.

One outside source said: “I'm sure
they're discussing what Y&R's op-
tions are when the new agency is up

1
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Sorrell seemed most outraged over
the manner in which the LGFE ex-
ecutives left on March 18.

“The issue is not freedom or in-
dependcnce,” he said. “*What the
issue is was the chaos they caused to
the major companies that need work
done.”

He also said that by departing so
suddenly, the executives jeopar-
dized the jobs of the agency's other
300 employees. “This wasn't a di-
vorce, where papers are drawn and
provisions are made. It was aban-
donment," he said.

Mr. Sorrell said that if Mr. Lord
and his associates had reached the
end of their rope, they should have
“come in and said, ‘I don't like you.
I don't like what you stand for.
You're killing the agency. But we
don’t want to cause chaos,’ and pro-
pose a way to leave over a three-
month, six-month or nine-month
period.”

Early last week, WPP Group went
to court seeking.a temporary re-
straining order or injunction against
Lord Einstein to prevent the break-
away executives from taking clients
or employees from LGFE or from
using “Lord" as the lead name in
their agency.

New York Supreme Court Judge
Herman Cahn heard arguments
from both sides but didn't rule on
WPP's requests. A ruling is expected
this week.

Smoking memo, Part II

Documents supplied by both sides
underscored the quiet warfare that
went on between WPP and LGFE
since last July when JWT Group
was acquired by the British com-
pany (see transcript and other doc-
uments on Page 54).

The Lord group's unhappiness is
made clear in several memos left
behind in LGFE's offices.

WPP further contends that these
memos serve as a blueprint for the
walkout, for which the breakaway
group had been preparing for some
time.

Mr. Lord said he sold the agency
to JWT in 1974 for an ‘‘embarrass-
ing” amount of unregistered JWT
stock, then worth *‘well under
$400.000.”

That amount was split among five

and going and worth g
Leaving Sorrell in the lurch
Despite Y&R's involvement, Mr.

principals, he said.

The notion of making consider-
ably more money was alluded to in a
memo allegedly written by Edward

Yaconetti, former exec VP-chief
operating officer of LGFE.

The memo, found in LGFE files
alter the breakaway, draws up a
1547-89 business plan for ‘‘an
agency without the IBM business
... but also without JWT Group.”

It offers a conclusion in which

support. #

Contributing to this story were
Patricia Winters and Judith Gra-
ham in New York; Raymond Serafin
in Detroit; and Ira Teinowitz in Chi-
cago.

owners of such an agency should
“‘grow it for several years—sell it at
a multiple of the profit it generates
. . . perhaps for real money!!"

Last week, Mr. Sorrell was per-
sonally lobbying such agency heav-
yweights as Phil Geier, Interpublic
Group of Cos. chairman-ceo; Ken
Roman, Ogilvy Group vice chair-
man; and Allen Rosenshine, Omni-
com Group president-ceo, to pub-
licly support the WPP chief in his
battle with Y&R and Dick Lord,
sources said.

They all turned him down, though
Mr. Roman expressed some moral
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The following excerpts are from a
March 28 hearing for a preliminary
injunction requested by Martin Sor-
rell’'s Owl Group.

JUDGE HERMAN CAHN: Do you
have any reason or do you have any
indication as to why these men left
(Lord, Geller, Federico, Einstein)?

PATRICIA HATRY (attorney from
Davis & Gilbert for Owl Group):
Yes. your Honor. | think the exhib-
its, documentary evidence we have
been able to compile and have just
left with you this moming . . . show
a very clear conspiracy, action that
started as long ago as October, al-
most six months ago. ... The affi-
davit of Mr. Sorrell points out they
met .. . in October of 1987 with the
chairman of Young & Rubicam and
with 1ts general counsel. They
started mapping out this scheme.

There is documentary evidence we
were able to put together out of
pieces of paper left in their office; of
those left we were able to show a
scheme and you have all the exhib-
its that show they were working on
it.

JUDGE CAHN: Let me cut you
short. What specific relief are you
looking for this afternoon?

MS. HATRY: The specilic relief
we're looking for is something that
will enable us to keep those 300
people {at Lord Geller] employed, to
keep the business going.

JUDGE CAHN: One of the things
you want 15 some sort of injunctive
or temporary restraining order?

MS. HATRY: To stop the drain of
our key employees and also in order
to maintain our operation ... we
need assurance that the clients will
not disappear.

JUDGE CAHN: What you're ask-
ing is you want me to enjoin them or
their new agency, Lord Einstein,
rom going after your chents?

«MS. HATRY: In this very intenim
period, yes, your Honor. They are
totally free to seduce and induce the
rest of the world.

JUDGE CAHN: Counsel?

A long history

THOMAS SCHWARZ (attorney
{rom Skadden, Arps, Slate, Meagher
& Flom for Lord Einstein): This ac-
tion is not what plaintiff represents.
... This has a long history and it
starts in 1974 at a time when the
predecessor company had been in
business for some years, was a very
small agency, $5 million worth of
billings and sold to J. Walter
Thompson.

The key fact is . . . (the) principle
upon which the acquisition took
place was an issue of autonomy;
that is, the Lord Geller agency
would be run totally autonomous
from the J. Walter Thompson
agency. . . .

Obviously if the conflict from J.
Walter Thompson would bar Lord
Geller from taking business, then
Lord Geller would never get bigger
than a $5 million agency.

At the time of the (WPP) acquisi-
uon in 1987, the (Lord Geller) de-

d some
that the agcncy will be operated in
an autonomous fashion and there

Standing before Judge Herman Cahn in New York Supreme Court for
the injunction hearing are (from |.) attorneys Stephen Oxman (repre-
senting Young & Rubicam), Thomas Schwarz (representing the former
Lord Geller executives at Lord, Einstein, O'Neill & Partners) and Patricia

the press and, as any good advertis-
ing agency would do, 1s fighting
their case in the press more so than
in the court. They released these
documents. The documents are
basic ruminations. . .. They show
various potentials for trying to hit
the donkey over the head, which is
Mr. Sorrell, to get his attention to
talk to them.

None of them. hy the way, did
they ever do and the record in this
case as opposed to the claims in
this case is absolutely clear that
they did not do anything ... to
cause personal dissatisfaction to
their client(s) by sabotaging the
business of Lord Geller.

Ultimately it became clear that
Mr. Sorrell cared about the bottom
line. Then there were two principal
events that took place. . . .

One is that Mr. Sorrell wants to
get Alfa Romeo business in Europe.
He is concerned that would present

It's $300 million. He can't do it.
JUDGE CAHN: Tell me, be

Hatry (representing Martin Sorrell's Owl Group). Seated (from |
members of the breakaway agency: C. Ray Freeman, Kevin C
Richard Lord, Arthur W. Einstein Jr., Edward Yaconetti and Lew
chenholtz. (Courtroom sketch by Marifyn Church.)

those people . . . who they held out
as are still right there.

1974 and 1987 they never had these
probiems?

MR. SCHWARZ: They worked out
these problems in a way that they
were able to live with. . . .

In Jate 1986, 1987, there began to
be discussions ... with J. Walter
Thompson about buying the agency

The pred man
(JVI‘I‘ Group) appeaced recepuve
but then the tender was gone and
Mr. Sorrell was there.

JUDGE CAHN: They (Owl
Group) quote in the complaint (a)
non-competition agreement, cer-
tainly as to Lord.

MR. SCHWARZ: The agreement,
your Honor, states actually what so-
licitation means. It says that it does
not prohibit Lord or Mr. Einstein
from going to work for another ad-
vertising agency. . . . If your Honor
compares in the record the (em-

a conflict it J. Walter Thomp
does it. He talks to Mr. Lord . ..
and Mr. Lord says he doesn't think
it's a good idea, No. 1.

No. 2, the people who were going
to be operating this Lord Geller Eu-
ropean facility were gowng to oper-
ate out of (a) J. Waiter Thompson
facility without Lord Geller's con-
trol, notwithstanding that J. Walter
Thompson announces it will have
European (acilities and it's going to
be a Lord Geller facility; then, sort
of aside, General Motors, as you
know, 1s developing a new line of
cars called Satum. It is, in fact, the
biggest piece of new advertising
business to come down the road in a
long while.

Lord Geller was one of the top
finalists in bidding for that new

were various d

Mr. Sorrell and representatives of
Lord Geller. ... At some point in
late 1987, it was beginning to be
clear that Mr. Sorrell did not want
to pay any attention.

So there were various rumina-
tions that your Honor has before
you in certain documents. They
have, by the way, released them to

Lo and behold, what happens is
Mr. Sorrell says no. You may not
bid for that business. Why? Be-
cause it's a conflict with J. Walter
Thompson's representation (of
Ford), and he says how much is the
business? Answer, maybe $100 mii-
lion a year.

Well, J. Walter Thompson has Ford.

1

ployee agr ) that they d,
that Mr. Sorrell wanted them to sign
and they refused, you will see that
(it} is a real non-competitive agree-
ment. This one was very limited in
effect and we aiso believe . . . that it
is clearly expired. . . .

What we have here, as compared
to the Duane Jones case which they
rely on, is a case of no solicita-
tion of clients before they left. There
is no evidence in the record that

' Messrs. Einstein or Lord solicited
|clients. There is nothing in the rec-
ord. There is nothing with respect to

|

|

Mr. Lord and Mr. Einstein. There js .

no evidence in-the record that they
took documents.

Mr. Yaconetti removed a dutfel
bag. In it were his underwear, jock-
strap and all the stuff he needs for
playing squash and to work out.

There is no indication anywhere
in the record here that they did any
of the things that would give the de-
fendant, the plaintiffs, a right to any
relief and then . .. you look at the
harm. . . . What is there?

There is an agency functioning
with over 300 employees. They re-
constructed management. Most of

One of them who may have been
management left, but did not come
to us. He decided to go into the
computer business. . . .

There is evidence in the public
record that Mr. Sorrell and others
have said that the agency is still
functioning.

In the record there is evidence
that {what] they gave today does not
indicate that IBM, their biggest cli-
ent, has not made a determination.

The record is clear that it [IBM)
has gone back to Lord Geller and
said, “Tell us how you're going to
function our account.”

Mr. Federico, Mr. Geller are still
there. . . . the agency is bigger now
than it was in 1985 and 1986, even
without the people who left.

Where is the irreparabie harm?

JUDGE CAHN: Let's see if we
can narrow it down.

Are you ready to say that Lord
Einstein ... will not solicit or, in
fact, during the pendency of the
lawsuit, hire any Lord Geller em-
ployees?

No promises

MR. SCHWARZ: No, sir. No, [ am
not, and, in fact, have no-obligation

. to do so prior to a final judg-
ment because there is no irreparable
harm. ... The record is clear that
Mr. Einstein and Mr. Lord have to
be separated from the issues. They
cannot involve themselves with ar-
ranging meetings or soliciting cli-
ents, with contacting clients.

The record is clear that under the
'74 agreement that would be the
case, and we acted to ensure the
minimum.

We believe, your Honor, that
agreement is terminated.

JUDGE CAHN: Let me throw an-
other question at you. . . . Don't they
have an obligation as nuecton?

MR. SCHWARZ: The case as we
set forth in our memoranda clearly
states that the breach of fiduciary
law concept does not prohibit direc-

tors from discussing among them-

selves their leaving the business and
establishing_a_competing business

.as long as they yey don't take secrets—

they don't Solicit clients while still

(3t the old agency—they don't steal

corporate assets, and pone of that
Jappened.
are not Directors any-
more of a company in the same way
that you have Directors of a public
pany to its shareholders. These
peopie are essentially, as they said
—the paid management. They have
a right to leave. What they can do
while they're there is circumscribed.
When they left, they left documents
there. They left all their per. ~ai
documents. All of the documents
that Mr. Sorrell has been releasing
to the press were in the file. They
left their personal credit cards, util-
ity bills. They left everything.

What did they do? They sent a
memorandum to the employees say-
ing—and this is in the record, too-—-
encouraging the employees to work
hard for Lord Geller, to continue
operating on the business and the
only calls that were made to clients
is where they had contact with cli-
ents. They called the clients and
said the man or woman at Lord
Geller who 1s now dealing with your
account is X or Y. Don't worry.
They're going to take care of your
account.

This is who they are. That is what
they did. They did it out of the uiu-
mate conclusion that they could not
operate a creative agency under a
foreign financial wizard who was
restraining their ability to grow.

. I would like to go back to the
merits, but I would like to make one
more point with respect to the irrep-
arable harm.

. If your Honor enters any
Order here, you will never be able to
undo the harm that will befall this
company and the individuals. They
will be branded as having breached
their fiduciary duty and we can
have a trial till kingdom come. In
the minds of the public, you will
have set their reputation as viaola-

(Continued on Page 56)
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Sorrell: Consider clients

How Martin Sorrell sees the Lord Geller blowup (excerpted
. from an affidavit filed in New York state Supreme Court):

1 first met Dick Lord, the chairman of Lord, Geller, Fe-
derico, Einstein . .. on June 17, 1987. I had requested the
meeting so that I could explain our plans for Lord Geller,
which basically were to provide it with international capa-
bility in order to service major agency clients ona worldwide
basis. At that ti lndlnl b Mr. Lord
was receptive to our i ‘byl.lulyn 1987,
memo from [then LGFE Exec VP)] Ray Freeman to (LGFE
President] Arthur W. Einstein, which in part stated:

“There's a natural fit. First WPP can align us interna-
tionally. It can also give us new capabilities with its 15
below-the-line companies.”

Lord Geller’s demands

In the summer of 1987, the Executive Committee of Lord
Geller presented me with a number of demands. They re-
quested, among other things, a written contract for each of
them, with various additional financial benefits. Proposed
contracts were drafted to meet their demands. but our pro-

and regardless of the consequences. .

I had from the start entrusted Mr. Lord and the others
that made up the Lord Geller management group with all
client relationships. Not once did I ask to be involved with or
even be introduced to any agency clients nor did I or anyone
at WPP have any involvement with the advertising created
by Lord Geller.

Nor did I even request that Lord Geller add to its Board
any WPP appointee. Thus, the entire Lord Geller Board was
selected by the Lord Geller t. In retr t, this

him that I had no intention to do so, and repeated that I was
not prepared to sell Lord Geller.

Tom Wilson then called me. I asked Mr. Lerwill to return
the call and ask its purpose. I instructed Mr. Lerwill to tell
Mr. Wilson that if he (Wilson) was calling about a Lord
Geller management buyout that we considered Dean Witter's
involvement totally inappropriate in that Dean Witter was a
client of Lord Geller (its second-largest client) and WPP is a
Dean Witter client (Dean Witter was working on several
busi matters for WPP and in fact had just earned a sub-

“When | arrived at the Lord
Geller office . . . employees
were crying, others were talking
in hushed and small groups.”

—Martin Sorrell

posal was ri d 1ly as ¢ which
was not accepuble to the Lord Geller executives. Rather
than negotiate further with respect to the contracts, Arthur
Einstein on their behalf suggested that we simply forget
about written contracts. [ did not understand that at the time
since | had agreed to virtually all of their demands.

On or about Feb. 5, I met with Messrs. Lord, Einstein,
Freeman and (Senior VP-Chief Financial Officer Lewis] Ei-

allowed them to use the Board and the Executive Committee
of the Board as vehicles to serve their own interests, clandes-
tinely, rather than the interests of their owner.

I had also trusted the Lord Geller management to handle
their business exclusively on their own provided only that
they not accept business that would be in conflict with cer-
tain JW’l‘ cllenls which had also been the case prior to WPP's
in t, and that the financial affairs of their business

chenholtz to attempt once again to work out a fi 1 ar-
rangement that would be satisfactory to them. I instructed
company counsel to work it out with them by the end of the
month.

By March 5, 1988, their renewed financial demands had
been agreed to and a financial compensation package worked
out. Then the next day I received a telephone call from Lewis
Eichenholtz who said that the financial arrangements were
fine, but much had to be done on the professional side of
things.

His relerence was to thelr insistence that Lord Geller
have ab luding the unf red right to
accept any client whether or not thns would cause a conflict

be kept emlrely confidential since it was owned by my com-
pany. Nevertheless, Mr. Lord asked me in October or No-
vember if he could release financial information on Lord
Geller to an outside party. I refused and reminded him that
the only person other than myself who could release stch
information was Robert Lerwill, the chiel linancial officer of
WPP.

On a number of occasions Lord Geller Executive Com-
mittee members asked me to sell Lord Geller to them. My
response consistently was Lord Geller is not for sale.

On another occasion Dick Lord asked me to talk to Tom
Wilson at Dean Witter about a management buyout. I told

stantial fee for acting on an acquisition for us). Mr. Lerwill
was further instructed to tell Mr. Wilson that the company
was not for sale.

On March 11, 1988, I received a visit from Bruce Wasser-
stein and Jeﬂ Rosen who whlle at First Boston Corp.,
had been our f ial ion with the WPP
offer to acquire JWT in June/July 1987. In the course of our
conversation, Mr. Wasserstein said that he had received a
phone call from Mike Goldberg, a lawyer at Skadden Arps,
who said he was representing principals of Lord Geller.
Mr. Goldberg had asked Mr. Wasserstein to get me to talk to
him (Mr. Goldberg) about a buyout of Lord Geller. I said I
was not prepared to sell (as I had told Dick Lord and Arthur
Einstein, and everyone eilse who inquired about the pur-
chase of Lord Geller) and had nothing further to discuss on
the subject. I told Mr. Wasserstein that he should tell Mr.
Goldberg that the ge had been deli d

Deahng with Dick Lord

1 arranged for Dick Lord to come to England to review
the (LGFE) Executive Committee's insistence that I permit
them the absolute right to accept any client they chose.
But Mr. Lord called me (Wednesday, March 16) and left a
message that (1) there is a strike next week of television
actors and (2) there was nothing more to talk about.

On March 17, I called Dick Lord. He was not at home, but
his wife suid he was expected shortly. [ asked her to have him
call me back, whatever the time. When I did not hear from
him, I called back twice, but only reached his answering ma-
chine. I then called again and his wife said he was still not
home.

Lord Geller corporate counsel had separate conversa-

(Continued on Page 57)

How Richard Lord sees the Lord Geller blowup (excerpted
from an affidavit filed in New York state Supreme Court):

Plaintiffs are unjustifiably seeking to prevent me and
other individuals named as defendants herein from earning a
living in the business in which some of us have been engaged
for in excess of 30 years. As set forth below, Messrs. (Arthur]
Einstein, (Kevin] O'Neill, [Edward] Yaconetti, [C. Ray] Free-
man, [Lewis) Eichenholtz and I never “conspired" to steal
Lord Geller's business. On the contrary, until our resig-
nations from Lord Geller on March 18, 1988, we continued
{aithfully to perform our duties as employees, officers and
directors of Lord Geller.

Both prior to and since lelvl.ng Lord Geller, I personally
have not solicited or from, or arranged a
meeting with, a single Lord Geller customer, nor have I per-
sonally contacted a single Lord Geller employee to leave and
join Lord Einstein.

Under the eye of a giant

The decision to leave Lord Geller was the product of my
inability to continue workmg under the control and domina-
bon ol Martin Somu . As set forth more fully below,

ies Sonell fused to honor his com-
mitment to me that Lord Geller's autonomy as an indepen-
dent advertising agency wouid be maintained following the
WPP hostile takeover.

Instead, Sorrell acted in a ingularly designed to
further his own interests and the interests of the British mas-
ters whova he served, at the expense of Lord Geller. When it
became clear that WPP and Sorrell would not ameliorate this
problem and also refused to consider selling Lord Geller to
myself and certain others, we were left with no aiternative
but to express our creativity on our own. However, we have
done nothing improper. We have only tried to pursue our
livelihood.

Nor ... will plaintiffs suffer lmpluble lniury it thelr
request to prevent me and the other i

Lord Geller following March 18. .

In 1987, after more than 10 years in the advertising busi-
ness, [ and certain other individuals established the prede-
cessor to Lord Geller. Seven years later, on Apnli 26, 1974,
Lord Geller was sold to and became a wholly owned subsid-
fary of the J. Walter Thompson Co., another, larger ad-
vertising agency.

Lord: Quest for freedom

to autonomy was unlimited in time.
The issue of employment pacts

I also d agr dated April 26,
1974—the first tlme, both pnor to and since then, that [ had
ever been a party to such an agreement. The term of the
Employment Agreement was stated to be for five years com-

At that time, Lord Geller had billings of appr
$5 million. Lord Geller has only three clients who have con-
tinued since the acquisition by JWT in 1974, Napier, S.K.I.
Ltd. (Killington) and Schieffelin. A fourth, The New Yorker,
left Lord Geller in 1986 and returned this year.

g on the effective date of the merger between a sub-
sidiary of JWT and Lord Geller—April 30, 1974. Upon its
expiration on April 30, 1979, that written agreement has
not been renewed and at no time until this litigation has
either JWT or WPP taken the position that it is still a viable

An integral part of that tr tion was the

“We have done nothing
improper. We have only tried to
pursue our livelihood.”

—Richard Lord

by JWT that Lord Geller would ret.am nu autonomy as a
separate advertising ag i isition by a
larger competitor. Acconlmgly, JWT Normln Geller. Arthur
Finstein, Gene Federico and I entered into a ‘‘Management
Agreement” dated April 26, 1974, which specifically pro-
vided as a basic principle for us to have the right “to conduct
the business of (Lord Geller) on an autonomous basis."”

This autonomy principle was limited in only certain ways
for a five-year peniod which ended in 1979. Among other
things, the M t Agr c itted JWT for a
period of five years to cause the directors of Lord Geller to
consist of whichever of Geller, Einstein, Federico and/or me

from earning a living ls demed By publlc accounts, less than
15% of the approxi 20 employees at Lord Geller as of
March 18, 1988, have lelt Moreover. by pubhc accounts,
Lord Geller has reor d its

to conduct business. Indeed, Sorrell was reponed to have
issued a statement reaffirming the continuing vitality of

ined in Lord Geller's employ.

Subject to certain limitations, we were thereby vested
with the full authority of a board of directors to conduct the
affairs of Lord Geller.

However, while certain of the commitments by JWT under
the Management Agreement were for a specified period of
five years only, the recognized right of Lord Geller personnel

agr

Pangnph 7 of the Employ Agr ides that
“for a period of one year from the termination (or any reason
of (my) employment with (Lord Geller) ... (I) shall not,
directly or indirectly, solicit or accept any of lhe advertising
business being handled by (Lord Geller) at the time (my)
employment with (Lord Geller) terminates, or handled by
(Lord Geller) during the twelve months immediately preced-
ing said time, provided, however, that (I) shall be entitled to
solicit or accept the business of any former client after the
tirst iversary of the termination of the client’s relation-

ship with the Compa.ny
The Empl Ag t further sp that I shall
be * hrcivaly d d" to have “indirectly solicited or ac-

cepted” such ndvemsmg business . . . only where “(I have)
contact with or arrange for a meehng with any representa-
tive of a client or former client of Lord Geller or if (I have)
any contact or attend any meetings with any representative
of such a client after the acquisition of the account by such
agency."”

1 have not directly or indi li or d any
advertising business being handled by Lord Geller from
March 18, 1987, through March 18, 1988, as defined in the
Employment Agreement, subsequent to March 18 of this
year. Significantly, the Employment Agreement does not
preclude me from working with or forming another adver-
tising agency which competes with Lord Geller. I under-
stand that for that reason, the 1974 agreernent was much
narrower than the usual

The Employment Agreement, which was dnlmd by JWT,
is clear that these restrictions do not apply, “in the event

(Continued on Paae 56)
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I3 UL LNe 1aw In one respect or an-
other.

Y&R denies impropriety

STEPHEN OXMAN: [attorney
from Shearman & Steriing for Young
& Rubicam]: ... all of the claims
agawnst Young & Rubicam are deniv-
ative from the (allegations against)
Lord Einstein. For the reasons Mr.
Schwarz has given, we feel there is
no ment to those claims and, there-
fore, not to the claum (against) Young
& Rubicam. . . . Let me just say that
if you look at the papers that you
have, you will see very few facts
about Young & Rubicam from what
the plaintiff just said.

There 1s a lot of conclusion and
speculation.

As to the facts, those are set forth
in the affidavit we have given you.
They show that there was no impro-
priety whatsoever in what Young &
Rubicam did.

They were approached after Mr.
Sorrell had taken over the J. Walter
Thompson agency. They were asked
if they would be interested in a pos-
sible leveraged buyout, participat-
ing as a possible investor.

They met with Mr. Lord and his

to der this possibil
ity very thoroughly and those dis-
cussions went on for a number of
months until March, earlier this

that Mr. Sorrell would not even ne-
gotiate concerning the sale of Lord,
Geller.

At that time, Mr. Lord and his
colleagues indicated they were con-
templating resigning because of this
impasse.

JUDGE CAHN: Who did they
state that to?

MR. OXMAN: They stated that to,
among others, Young & Rubicam.

JUDGE CAHN: Not to Mr. Sor-
rell?

MR. OXMAN: I am sure in due
course they stated it to Mr. Sor-
rell.

. Your Honor, they asked then
what the proposal was to consider
the aiternate possibility of estab-
lishing a new advertising agency
with Young & Rubicam as investors
with minonty interest and not par-
ticipating in the day-to-day man-
agement.

This, in fact, happened.

Whether or not, Young & Rubi-
cam's motivation throughout this
was not to injure Lord Geller but to
make a profitable investment and
it was.

JUDGE CAHN: Let me stop you
for a moment.

Is there any way trom your point
of view, is there any ground for in-
junctive relief? . . .

MS. HATRY: They (Y&R and

e ey e PR - ana
the documenls show it.

JUDGE CAHN: Even under your
view, whatever they did, they [Y&R)
did not owe you the same duties
under your view that the other de-
fendants did.

MS. HATRY: They did not owe us
a duty directly. They knew those
duties to us were being violated.

MR. OXMAN: . .. Young & Rubi-
cam went to great length to do this
properly and in a professional way.
They made it clear, and Mr. Lord
and his colleagues agreed, that no
confidential information would be
provided to Young & Rubicam at
all. None was.

They were assured by Mr. Lord
and his colleagues (that] no solicita-
tion of employees or of clients had
taken place..

*"They were determined to do this
in a professional way.

Resignations “no surprise”

MR. SCHWARZ: ... Yes, in re-
sponse to your question, there were
discussions with Mr. Sorrell all
along here that . . . disclosed to him

. their unhappiness, their diffi-
culty in dealing with restraint he
was placing on them, and there were
efforts made to actually buy the
agency from Mr. Sorrell.

So it came as no surprise to him
that ultimately these people left,

@i, VIIT LIdLE L Hedne Lo mention. |
happened to see coming down here
in the car that in today's
ADVERTISING AGE, which has a
front-page article, there is a column
called Last Minute News and it
talks about loose accounts. These
are advertising accounts in general
and obviously, your Honor, that is
what happened in this business.
There is a $10 million account mov-
ing to somebody else.

That is what goes on in this
business. It is not irreparable
harm.

MS. HATRY: Yes, on this so-
called autonomy agreement to
which there is no writing, your
Honor asked, among llent ques-

trom a different angle for a moment.
Let’s assume for the moment that
you win this lawsuit or lose it. For
my purpose to this question, it
makes no difference. . . . These peo-
ple are obviously gone.

MS. HATRY: They're welcome
back. We will welcome them
back.

JUDGE CAHN: I am sure you
will. In the real world, the're gone.
They're not coming back.

MS. HATRY: We never know.

JUDGE CAHN: In the real world,
it looks like they're not coming
back. You still have to service ...
accounts.

Isn’t that really a question in the

tions, how it (was] before, with J.
Walter Thompson.

If you look at some exhibits . ..
you will see even 1n the papers writ-
ten by some of the six men who left,
they acknowledge that same ...
issue existed before.

It goes with the nature of the
business when you sell a company.
We have been put on notice by
everybody, by every one of our cli-
ents, and they're concerned about
our ability to service their accounts.

The people who hnd the main

left, unforti ly.

Serving the clients
JUDGE CAHN: Let me take it

, that is a question that your
clients are asking you? Can you ser-
vice our accounts? Can you give us
the quality of service or whatever
else is the way you were serviced in
the past.

MS. HATRY: It's sort of a Catch-
22. The empioyees have to be there
in place. They disappear every day.

. We have to have them in place
to assure the client so we can ser-
vice them. The client has its own
pressing needs and they have to be
assured that things get done. They
want to make sure we have people
in place to handle it.

Every day they're going, disap-
pearing. We have a situation where
we need stability. . . .#

Lord recounts his quest for freedom

(Continued from Page 55)
of the breach by JWT of the M t Agr t,”
thereby recognizing the importance of the autonomy to
which JWT agreed to provide Lord Geller. During the en-
suing years, JWT and Lord Geller generally observed such
autonomy.

For example, Eastman Kodak Co. was an account of JWT
while, at the same time. Fuji, a competitor of Kodak's, was
an account at Lord Geller for Fuji tapes. As explained below,
Sorrell and WPP did not share this respect for Lord Geller's
autonomy.

In July 1987, WPP, a British marketing services concern
headed by Sorrell, acqulred the JWT Group, the parent of
JWT and Lord Geller, in a highly publicized hostile take-
over. Accordmg lo published reports, Sorrell had previously
served as fi at Saatchi & Saatchi PLC, another
large advertising agency based in London.

In that capacity, Sorreil was reported to have 1orced

longer owned by JWT, a competitor advertising agency, it
would enjoy even greater autonomy than in the past. When I
raised this issue with Sorrell, he assured me that WPP would
seek to remove Lord Geller even further from the JWT
shadow by, among other things, shifting the entity to which
Lord Geller reported for financial purposes to one of Sor-
rell's companies in London. I soon discovered, however, that
Sorrell had other ideas.

Late last year, Burt Manning, the new Chairman and
Chief Executive Officer of JWT, approached me and indi-
cated that Sorrell was interested in establishing Lord Geller
offices in Europe to service Alfa Romeo, a potential new
client. Because JWT handled advertising for Ford Motor Co
it was explained that the Alfa R if obtai

Geller officers was our desire to written employ
agreements to obtain protection from the uncemmuu at
Lord Geller created by Sorrell and his business practices. At
first, Sorreil and others acting on his behalf ignored our
requests.

After some months had pused Sorrell protfered pro-
posed agi which d extremely terms.
When e(tom to negotiate these provisions failed, I and
certain otherr concluded that it would be in our best interests
to continue working without empjoyment agreements. As
Arthur Einstein explained to WPP in a Nov. 19 letter:
“We've also decided, based on the contracts we received,
that the baggage outweighs the benefits. Therefore, we'xe
decided to go ahead and run our business without empioy-

would have to be serviced by a newly created group, one
which Sorrell proposed to use the Lord Geller name.

Upon reflection, I informed Mr. Manning that Lord Geller
objected to the use of its name in connection with Sorrell's

major changes which were disruptive to its b
ing forcing Saatchi & Sntchl to discontinue certain ac-
counts and among Saat-
chi & Saatchi personnel

The reaction to Sorrell's hostile offer to acquire JWT
Group and, thereby, Lord Geller, in the advertising commu-
nity was swift and negative. For example, immediately upon
the announcement of the hostile tender offer, Goodyear Tire
& Rubber Co. d that a tak of JWT by WPP
would prompt it to rethink its $30 million relationship
with JWT.

As reported in the Dec. 28 edition of ADVERTISING AGE,
accounts worth more than $450 million have left JWT since
the acquusition by Sorrell.

The deleterious effect of Sorrell's acquisition of JWT was
not limited to defections in the existing client base. Follow-
ing the WPP takeover, JWT personnel also left. For example,
the Nov. 23 ADVERTISING AGE reported that the Chicago office
of JWT had lost at least four key senior vice presidents, in-
cluding the head of the media department and the group
creative director.

Cries for freedom

Shortly after the takeover, I met with Sorrell and dis-
cussed the possibility of a led leveraged buyout
of Lord Geller. Just months prior to the WPP takeover,
Don Johnston, JWT's former Chairman of the Board, and I
had discussed a Lord Geller buyout and he seemed receptive
to it. Sorrell indicated, however, that he was not interested in
selling the agency.

Several weeks later, Sorrell visited Lord Geller's offices
to meet with management. At that meeting, management
presented a list of concerns to him that we beheved he
should der to ensure inued good
Lord Geller and WPP.

Foremost among these was the question of Lord Geller's
autonomy. It was my belief that because Lord Geller was no

proposed European offices. Notwithstanding this fact, WPP
announced two weeks later that it planned to establish of-
fices in Europe under the name *‘Conquest Europe—affili-
ated with Lord Geller." As if to add further insult to injury,
these offices were to be statfed by JWT personnel in Europe
and managed out of the JWT office in Milan, Italy. It did so
without any authority from me and in direct contravention of
Sorrell's representations concerning the autonomy Lord
Geller would continue to enjoy.

Thereafter, Sorrell dealt what remained of Lord Geller's
autonomy another crushing blow when he forced the agency
to withdraw from ion for the of General
Motors' new Saturn division, the largest and most significant
new piece of advertising business available in years, and
which was reported to generate $100 million 1n annual bill-
ings. However, because Sorrell was solely interested in the
bottom line to WPP and because Ford Motor Co. was a $300
million account for JWT, he refused to permit Lord Geller to
pursue bidding on the Saturn project. At the time Sorrell
demanded we withdraw, Lord Geller was one of just five
agencies still being dered for the busi

As noted above, Lord Geller had done work for Fuji tapes.
In the fall of last year, we became aware that Fuji was think-
ing of consolidating all of its products into one agency,
including Fuji film, and were asked whether Lord Geller
would be interested in bidding for the busi of
the relationship between JWT and Kodak, Sorrell dis-
couraged Lord Geller from pursuing this, notwithstanding
that Lord Geller risked losing all of the Fuji tape business to
another agency as a resuit.

... The perception in the advertising world was becoming
such that if a potential client was in a field in which JWT
already did advertising work, the client would not even at-
tempt to talk to us. In light of Sorrell's attitude that WPP's
interests came ahead of Lord Geller's, autonomy for Lord
Geller was an impossible dream under his reign.

Another issuc v.." ° was raised by me aad other Lord

ment agreements."

At no time did Sorrell, WPP or plaintitfs herein ever re-
spond to Mr. Einstein’s letter and contend that I was, in any
way, still bound by any of the terms of the Employment
Agreement executed in 1974.

Sorrell, however, would not be deterred from attempting
to convert us into indentured servants. Lord Geller had tra-
ditionally paid yearend bonuses to its staff. Sorrell, how-
ever, at first refused to pay any of the yearend bonuses. In
early March 1988, Sorrell permitted yearend bonuses to be
paid to all Lord Geller employees, except me, Einstein,
O'Neill, Yaconetti, Freeman and Eichenholtz.

Sorrell steadfastly refused to permit Lord Geller to pay
yenr:nd bonuses to me and the others, uniess we executed

hich we did not.

As n becnme evident to me that Sorvell did not intend to
honor his commitments to preservmg Lord Geller's auton-
omy, I began to der and i ives to continu-

ing under Sorrell's i The I dered in-
cluded a purchase ot Lord Gelier from WPP.
Enter Dean Witter
ln D ber 1987 I req d Dean Witter Reynoids Inc.,

banker, to t a proposal to WPP for a
buyout of Lord Geller by Lord Geller's management. Al-
though Dean Witter, which indicated at the time that they
had previously been made aware of my interest in purchasing
Lord Geller, put together such a proposal, Sorrell refused to
talk with them.

When that option no longer was possible because of Sor-
rell’s refusal to discuss the matter, I began to focus upon the
possibility of establishing a new advertising agency. Alex
Kroll, the Chairman of the Board of Young & Rubicam Inc.,
and I have been friends for 20 years; | had previously
made him aware of my desire to buy Lord Geller back from
JWT. When our intentions shifted toward creating a new
agency, I again approached Mr. Kroll to determine his inter-
est in assisting in such an undertaking.

Contrary to plaintiffs’ specuhuve assertions, however, |
never disclosed any i concerning Lord

(Cormnued on Page 66)
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tions with Mr. Eichenholtz to try to reach a resolution of the

t y issue. Mr. Eichenholtz said he would speak to Mr.
Einstein first thing in the morning and get back to us.

The next day, March 18, I arrived early in New York and
immediately called Dick Lord who explained that he had
trouble getting home due to St. Patrick’s Day. I told him that
1 was here to meet with him and the other members of
the Executive Committee, at any time convenient to them. I
explained that I had some proposais that might interest
them. Mr. Lord replied, ‘‘Maybe the house has burned down.”
I pleaded with him to set up a meeting with the E ive

... When I arrived at the Lord Geller office they had
already exited in unison, leaving a memo to other employees

. and total chaos. Employees were crying, others were
talking in hushed and small groups. All were stunned by
what had happened. It was clear that not only I, but none of
the “rank and file" at Lord Geller had any idea that the Lord
Geller leaders were going to quit—in unison or otherwise.

1 spent that night and all of Saturday and Sundny plan-
ning a reorg ion of the pany. Ther g depart-
ment heads worked with me. Thus, on Monday, Mmh 21,
Lord Geller was able to announce the formation of a new

Committee. [ said that even it they did not want to speak to
me, | had things [ wanted to say to them. I told him that I had
put together a presentation that I believed wouid be a fair
and reasonable solution. He promised to talk to his col-
leagues and get back to me.

The next and last thing I heard from the management I
had entrusted to run Lord Geller was an enveiope containing
mt:l simultaneous resignations of all six, effective immedi-
ately.

The exodus begins

Not until I read it in the newspapers did I learn of Y&R's

involvement. Y&R, within an hour of the mass exodus, an-
nounced to the world (and thus to all Lord Geller clients)
that it was sponsoring Lord, Einstein, O'Neill & Partners,
who were set up at Y&R's office space and with Y&R tele-
phone service.
- Indeed, the Certificate of Limited Partnership tiled on
behalf of ““Lord, Einstein, O'Neill & Partners L.P.” on March
23, 1988, with the Secretary of State of Delaware, dis-
cosed that there are two general partners of Lord Geller.
The first stated partner is a corporation called “RJC Inc.”
The signature of the President ot RIC Inc. seems to be that of
R. John Cooper. Mr. Cooper is Executive Vice President and
general counsel of Y&R. And he is the Y&R employee who, in
addition to its chairman, Alex Kroll, held meetings with
Lord Geller senior management, as early as October 1987.

ittee which isted of 10 people. .

Clients were called both by me and others on the Com-
mittee such as [Senior VP] Bruce Albert, to advise them of
the creation of the New Management Committee and to at-
tempt to reassure them that Lord Geller could continue to
tunction and to take care of their inmediate and long-term
needs.

Thus, for example, a client was called twice Monday by
Bruce Albert, to assure the client that he was staying and
that the business would continue in good hands. The same
client was called on Tuesday by Bruce Albert to say he was
leaving to join the new Lord Einstein agency.

The evening of March 21 I had a series of meetings, first
with (VP] Greg Faust, who told me he was resigning. I tried
to persuade him to stay or, at the least, to remain for a short
time so that we could take care of immediate client responsi-
bilities, but he refused. Then Bruce Albert and (VP) Barry
Hoffman told me that they had to leave immediately. They,
too, refused to stay to help effect some transition. I pointed
out that the positions of over 300 people who had not left the
agency depended on Lord Geller's ability to continue in
business. They insisted they had to leave immediately, de-
spite the fact that they had been calling clients and saying to
them as well as to the Lord Geller employees that they
would be the new mnnagement

A memor ting to the li of the crea-
tive department was tc have been prepared and circulated
that same day. I called [VP-Creative] Chuck Griffith that

Sorrell: Lord Geller was in chaos

evening to ask him what had happened with respect to that
memorandum. He said that there was a last-minute hitch and
added that he and [Senior VP) Dick Thomas wanted (o see
me at 10 the next moming. I asked why they wanted to see
me. He said they wanted to resign. I asked him how he
could do that after he had agreed to act as an integral part of
the New Management Committee. The only explanation I
could get from him was that it would not work, that without
the leadership of the six who had left, they could not manage.
He told me that Dick Thomas felt the same way and was aiso
resigning. I pleaded with him to reconsider his decision
carefully because it would have an impact on Lord Geller's
ability to remain viable.

The resignation of the four newly appointed Management
Committee members, on the heels of the resignations of the
six former senior managers, left me with a management void
that will further irreparably damage Lord Geller and its
ability to service clients properly. This is particularly true
since the four new bers of the group had
been presented to clients as the people who would work on
their business going forward. Every day since then has
seen the exit of other Lord Geller employees to join the new
Lord Einstein/Y&R partnership. . . .

Lord Geller left “bereft”

While Lord Geller has been le(t bereit of management
and of vital bers of its g depar the new
agency was established lnunediately. the instant Lord Geller
leadership left. It would thus appear, to clients and to
our remaining employees, that the new agency could handle
the client business better since the people who managed their
business were with the new Lord Einstein/Y&R agency.

Clients have advised that they are reviewing the situation
or leaving Lord Geller for Lord Einstein. ... Unless this
Court grants i diate reliet, the detend may d in
taking what they could not buy, by actions carried out in
concert, after careful planning, by the very peopie who were
charged with the responsibility for the company whose assets
they have plundered. #

]

LGFE memos, client files
missing, investigator says

Private detectives scoured Lord
Geller executive offices after the
blowup. Their report is excerpted
from a court affidavit of private in-
vestigator Bruce Dollar, managing
di of Kroll A

On March 22, 1988, my firm was
retained by Davis & Gilbert, attor-
neys for plaintiffs, to assist them in
this litigation. . . .

[We] examined the former office
of defendant Arthur Einstein (for-
mer LGFE president]. We examined
a file cabinet across the room from
Mr. Einstein’'s desk. ... We re-
viewed these files and found memos,
newspaper clippings and other doc-
uments from 1986 and earlier. No
documents were found from either
1987 or the first quarter of 1988.

My staff and I also inspected what
had been Mr. Einstein’s desk. . ..
All the files except five were com-
pletely empty.

In the top desk drawer of Mr.
Einstein’s desk, we located a hand-
written memorandum on Lord
Geller memo paper which reads as
follows:

“Cooper 210-4812

“David Blinken 916-8335"

The number 210-4812 is a telephone
number at Young & Rubicam.

My staff and I also examined the
files in the office previously occu-
pied by Mr. Lord {former LGFE
Chairman-CEO Richard Lord). In a
cabinet on a wall parallel to his
desk. we located a file drawer with
client files. ... We found no docu-
ments dated after 1986. We searched
all the other drawers and cartons in
his former office without finding
any other set of client files.

The former office of Mr. Free-
man (former LGFE Exec VP C. Ray
Freeman) was aiso inspected. In a
file drawer 1n his office, we located

dated

an vap i -
generated memorandum to Arthur

page memorandum from Mr. Yacon-
etti to the Executive Committee,

(Einstein) and Ray (Fr ) from
Ed (Yaconetti) {former LGFE vice
chairman). Page 5 of this document
is entitled “An agency without the
IBM Business and without JWT."”
The document proceeds to list a
selection of “those clients we would
probably want to take . . . or hope to
take with us" and the names of 10
clients follow. This list of the “de-
sirable clients”’ named: *‘Schieffe-

izing the options described
at “yesterday's meeting” with “the
legals.” [He] made a positive identi-
fication that this was Mr. Yacon-
etti's handwriting.

We have also examined some of
the office phone records of Messrs.
Lord, Einstein, (former LGFE Exec
VP-Creative Director Kevin]
O’Neill, Yaconetti, Freeman and
[lormer LGFE Semor VP Lewis] Ei-
h on March 14,

lin,”” “Contel,”” ‘‘Metr dia,”
“Chemical,”” *‘Partners,” ‘‘Fuji,"”
“Sony," “WNBC,” “AK II" and
*‘New DP Client.”

Also located in Mr. Freeman’s for-
mer office were six copies of a mem-
orandum to Dick Lord from the Ex-
ecutive Committee, dated Oct. 19,
1987, summarizing discussions at a
meeting that day relating to the
“Future Relationship of LGFE and
WPP."”

The memo advises Lord that the
[LGFE] Executive Committee
“would hke (Martln Sorrell's) per-

1 our fi
other interested parties with the
goal of a LGFE buyout from WPP."

At counsel’s direction, we also re-
tained Hugh L. Sang (handwriting
expert) to determine if handwriting
from particular documents could be
positively attributed to any of the
defendants. The first such document
was a handwritten notation which
reads as follows:

*John Cooper/Michael Gold:

1988, when Lord Geller installed a
new computer system that has the
capability of providing computer
printouts of both local and long-
distance calls made at each office
extension.

The printout from Mr. Lord’s for-
mer extension shows that on March
14 at 11:32 a.m. and again on March
16 at 9:57 a.m., the number 210-
4812 was dialed.

These calls lasted between 1.3 and
5.2 minutes. This same telephone
number was listed on another docu-
ment we reviewed as the teleph

Sky-high dreams:
Secret sessions
at the Sky Club

The Sky Club in New York‘l Pan Am Building was the location for
secret ings that invol ives from Lord, Geller, Federico,
Einstein and Young & Rubicam, as is related in excerpts from an affi-
davit that was submitted to the court by LGFE Senior VP William
Wardell:

Commencing on or about October 1987, (the Lord Geller board of
directors) as a group and individually had a series of meetings with
Young & Rubicam. The primary contact with Y&R was Dick Lord, who
used to work there and remained in touch with his former empioyer.

Dick Lord reported that he had spoken with Alex Kroll of Y&R,
that Y&R knew of our problems with the WPP Group and that he had a
lot of respect for Lord Geller.

The meetings were not at the Lord Geller premises but rather at
the Sky Club in the Pan Am Building.

An early meeting held after September 1987, attended by me and all
the other senior Lord Geller management, took place at the Sky Club
with Alex Kroll and another Y&R employee whose name was, I be-
lieve, John Cooper.

Mr. Kroll i d for us his § hy of advertising, then told us
that he thought very highly of us (Lord Geller) and that he wanted to
help us as a group to do our own thing.

The help that I understood Mr. Kroll was speaking about included
financial help for the group to buy Lord Geller from WPP. The Y&R
lawyer cautioned us that in any further discussions we must be very

ful not to ise our ibility to WPP Group or Lord

number of John Cooper, who I un-
derstand to be the General Counsel
of Young & Rubicam. The same
phone number (210-4812) was
called five times from Mr. Eichen-
holtz’s former extensions (347 and
647). These calis to Mr. Cooper’s ex-
tension lasted between 1.7 and 7.3
minutes.

In addition to the calls from Mr.
Lord's to 210-4812, there

“#1—Leave and sell for $25-30
million with backing from Y&R—
Dean Witter to handle.

“#2—Top 25 walkaway.”

Mr. Sang . . . confirmed the writ-
ing to be Mr. Freeman's.

Our handwriting identification
expert also sought to identify the
handwriting and signature on a six-

were at least two other calls from
that extension to another phone

Geller and I believe I followed that instruction at all times.

To my knowledge, none of the group told anyone from WPP or
Lord Geller about these Y&R contacts.

We also d d the problem of p I conflicts, in the recogni-
tion that if Lord Crller - ere to jmn in a relationship with Y&R, there

d to be flicts such as bet IBM and AT&T as well as
others. It was acknowledged that this would have to be checked out
down the road.

Over the course of the next hs these d mostly
between Dick Lord and Alex Kroll, with Dick Lotd keeping the
rest of us advised on an informal basis.

At some point, [ heard from one or more of the other members of the
group that a plan to buy Lord Geller was being developed for pre-

number within Young & Rub

to 210-3060, the number of George
Schweitzer, Vice President-Director
of Corporate Relations. Both of
these calls were made on March 17
and lasted between 1.3 and 3.2 min-
utes. .. .#

agree to the buyout and refused, I was no longer included in the
! that

ion to Martin Sorrell with the assistance of Dean Witter, the in-
vestment bankers. Dean Witter was at the time a Lord Geller client.
Some time in December, after Martin Sorrell was asked if he would

d bet Y&R and the other Lord Geller
senior management. #
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