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Appellee’s Statement of the Case

This case comes from the trial court on an appeal from a directed verdict. After the
parties closed their evidence on the issue of liability, the court heard and granted a motion
for directed verdict from the defense. Ms. Ottens had alleged that Dan McNeil was directly
and vicariously liable for causing an accident that occurred after a chair owned by Mr.
McNeil fell from a pick-up being driven by his son Jake. In her pleadings Ms. Ottens had
claimed that Dan had employed his son Jake, and that Dan had also improperly loaded and
or secured the chair.

As will be shown by citation to the record in the body of this brief, all of the evidence
presented at trial showed that on the day of the move Jake was employed by D&K Finish
Carpentry, Inc., (D&K), paid by D&K, and was engaged in moving D&K’s office and
equipment from a residence in Bluffdale to Union Park. Some personal items belonging to
Dan McNeil were also being moved. There was also some equivocal testimony that Dan
McNeil had given Jake some money for gas.

After hearing argument from both parties, the trial court noted that the overwhelming
evidence showed that Jake was employed by D&K at the time of the accident. It also stated
that there had been no evidence that Dan had employed his son. The court therefore directed
a verdict in favor of the defense on vicarious liability.

A directed verdict was also granted on the direct negligence claims. There had been

no evidence presented at trial that Dan, rather than any one of the other 6 people on site,



loaded the chair or secured it in Jake’s vehicle. There was no evidence that he inspected the
vehicle before it left. All that Plaintiff was able to show was that Dan had helped tie some
ropes to the eye hooks on the pick up. The court found that there was no evidence to tie Dan
to the chair or to allege he inspected the vehicles. It also held that under Utah law, the driver
has the ultimate duty to inspect and ensure that a load is safely secured.

Ms. Ottens complained that the evidence of Jake’s employment by D&K was an
improper affirmative defense, and moved after the close of evidence to name D&K as a
party, and to allege an action to pierce the corporate veil. The court denied the motion
because of its untimeliness, its high potential for prejudice, and because it violated
procedural due process.

Ms. Ottens has also sought review of the trial court’s decision to deny her the
opportunity to amend her complaint to name Jake McNeil as a party. The court had declined
to permit the amendment because it was first proposed more than four years after the
accident, and therefore would have been subject to an immediate dismissal on the grounds
of the statute of limitations.

Finally, Ms. Ottens has sought review of certain evidentiary rulings made by'the court.
In particular, Ms. Ottens complains that the trial court erred when it refused to admit the
investigative report, in an effort to show that Dan was the actual driver of the vehicle. The
court allowed Ms. Ottens to question Mr. McNeil on the matter, but held that Ms. Ottens’

complaint did not allege that Dan was the driver and this amounted to an effort to change the



pleadings and theory of the case at the last minute. The court also found the document to be
of problematic origin, and internally inconsistent.
Appellee’s Statement of Issues of Appeal

1. Did the court err in directing a verdict for Dan McNeil on the claim for respondeat
superior when all of the evidence showed that Jake McNeil was employed by, and engaged
in the work of, D&K when the accident occurred, and where there was no evidence that he
was employed or paid by Dan McNeil, as the plaintiff alleged in her complaint? Reviewed
under a correctness standard. Ferguson v. Williams & Hunt, 2009 UT 49, § 19.

2. Did the court err in directing a verdict for Dan McNeil on the direct negligence
causes of action when there was no evidence to show that he placed, or attempted to secure,
the chair into Jake’s truck, and where the evidence shows that Jake, aged 23, was the sole
driver of the vehicle, and where the evidence showed that Dan was under no duty to secure
the chair? Reviewed under a correctness standard. Ferguson v. Williams & Hunt, 2009 UT
49, 9 19.

3. Did the trial court err when it declined to allow Ms. Ottens to amend her complaint
to add Jake McNeil as a party after the statute of limitations had run, when the facts show
that there was no identity of interest between Jake and his father Dan, and when there was
no evidence that Jake committed any wrongdoing sufficient to invoke equitable tolling?
Motions to Amend should be reviewed under an abuse of discretion standard. Sulzen v.

Williams 977 P.2d 497 (Utah 1992).



4. Did the trial court err when it declined to allow Ms. Ottens to amend her complaint
after the close of evidence to add D&K as a party to action, or to allege that there was an
alter-ego relationship between Dan McNeil and D&K, or that Dan McNeil was driving the
vehicle that dropped the chair on the highway? Motions to Amend should be reviewed under
an abuse of discretion standard. Sulzen v. Williams 977 P.2d 497 (Utah 1992).

5. Did the court err when it allowed Mr. McNeil to introduce evidence that D&K
employed Jake? Did this constitute an affirmative defense that must be set out in the
pleadings under Rule 8 or Rule 9 of the Utah Rules of Civil Procedure? Interpretation of the
Utah Rules of Civil Procedure is a question of law reviewed for correctness. Pete v.
Youngblood 2006 UT App 303. 9 7, 141 P.3d 629.

6. Did the court err in denying Ms. Ottens request to enter the accident report into
evidence as a means of showing that Dan McNeil was the driver of the pick-up, although she
had not made that claim in the pleadings? This is reviewed under an abuse of discretion
standard. Daniels v Gamma West Brachytherapy, LLC, 2009 UT 66 9 58.

7. Did the court err in allowing counsel to inquire when Ms. Ottens first retained
counsel, when Ms. Ottens claimed she was unduly prejudiced by misinformation in the police
report? Evidentiary Rulings are reviewed under an abuse of discretion standard. Daniels v.
Gamma West Brachytherapy, LLC., 2009 UT 66 § 58.

Statutes, Constitutional Provisions, Ordinances and Rules

See, Addendum 4.



Summary of Appellee’s Arguments

1. The trial court properly granted a directed verdict in this case. Ms. Ottens produced
no evidence to show that Jake McNeil, who was driving the vehicle that dropped the chair
at issue, was employed and paid by Dan McNeil as was alleged in the complaint. All
evidence showed that Jake was employed by, paid by, and carrying out duties for D&K.
Testimony that Jake may have received gas money and carried some items belonging to Dan
McNeil did not establish a direct employment relationship. The trial court was also correct
in directing the verdict on the claims for direct negligence. There was no evidence that Dan,
rather than any other of the six persons on site, loaded or secured the chair into Jake’s truck.
The jury would have been required to speculate or assume to find negligence on the part of
Dan McNeil.

2. The trial court properly denied the motion to add Jake McNeil as a party. The
statute of limitations had run by the time the motion was made. Jake and Dan do not share
an identity of interest, and there was no evidence of wrongdoing that would allow equitable
tolling. The amendment would have been futile, and therefore the court did not abuse its
discretion when it denied the motion.

3. The trial court properly denied the motions to amend to add D&K and to allege
that Dan McNeil was liable as the driver of the truck or under an alter ego theory. These
motions were not made until after the close of evidence. The motions were untimely, ex

prejudicial, and would have violated D&K’s due process rights to procedural regularity.



4. The trial court did not err when it allowed the introduction of evidence that Jake
McNeil was employed by and working for D&K when transporting the chair at issue in this
case. This information had been supplied to Ms. Ottens from the outset of the litigation.
Additionally, the evidence did not constitute an affirmative defense; it was not an avoidance,
but rather directly contradicted Ms. Ottens’ allegations that Dan McNeil personally employed
and paid his son to transport personal goods from one residence to the other. Dan was under
no obligation to designate D&K under Rule 9 of the Utah Rules of Civil Procedure, as he
was not seeking to allocate fault to D&K. Dan had designated Jake McNeil from the outset
of the case.

5. The trial court did not err in declining to admit the investigative report into
evidence to show that Dan McNeil was driving the truck from which the chair fell. There was
inadequate foundation for the report, it was internally inconsistent, and it contained three
different types of handwriting. Ms, Ottens was not able to show that Mr. McNeil filled in
the report. Additionally, Ms. Ottens had amended her complaint during the course of
litigation and abandoned the claim that Dan was the driver of the vehicle in favor of a
respondent superior cause of action. This amendment was done after questioning the
investigating officer about the report. The report was not relevant to the case pleaded.

6. The court did not abuse its discretion when it allowed Mr. McNeil to question Ms.
Ottens about when she retained counsel. The facts were in evidence through her medical

records. Additionally it was relevant to her claims of prejudice, and may have been relevant



to show that counsel directed treatment. This may have been relevant to the reasonableness
of her treatment.
Argument

I) The trial court properly granted a directed verdict. Ms. Ottens produced no
evidence that would support her claim that Jake McNeil was employed by the
Defendant Dan McNeil. And she produced no evidence that would support imposing
a duty of due care on Dan McNeil or that would support a finding that he acted
negligently.

In her second amended complaint against Dan McNeil, Ms. Ottens identified two
potential grounds of liability. First, she alleged that he had employed and paid his son, Jake
McNeil, to transport his personal property, and was therefore vicariously liable for Jake’s
negligence in allowing a chair to escape from the back of Jake’s truck. Second, she asserted
that Dan breached his duty of due care by improperly loading and securing the chair in Jake’s
vehicle, and was therefore liable for the injuries she suffered when the chair came loose on
the highway. (Record 429-434)

On the fourth day of trial, after Ms. Ottens’ counsel acknowledged that his evidence
on the issues of liability had been fully presented, the court entertained a motion for a
directed verdict made by defense counsel. After lengthy argument, and close consultation of
the record, the motion was granted. (Record 1014 pp. 81-85) In doing so, the court stated
that there was overwhelming evidence that Jake McNeil had been employed by D&K, that

there was no evidence to support that Jake was employed by Dan McNeil; that there was no

evidence that Mr. Dan McNeil had undertaken any affirmative act that would have given rise



to a duty requiring him to ensure that the load placed in Jake’s truck was secure, and that
there was no evidence that Dan McNeil was responsible for loading the chair at issue in this
case. (Record 984-985, 1014 pp. 81-85,)

A directed verdict is proper if “after examining all evidence in a light most favorable
to the nonmoving party, there is no competent evidence that would support a verdict in the
nonmoving party’s favor.” Ferguson v. Williams & Hunt, 2009 UT 49, § 19 (quoting Daines
v. Vincent 2008 UT 51, 9 20, 190 P.3d 1269.) When applying that standard, it is also
essential to recognize that if a jury would be required to base its decision about the presence
or absence of an essential element of a claim on mere speculation or conjecture, the trial
court should direct a verdict in favor of the defendant. Walker v. Parish Chemical Company,
914 P.2d 1157, 1163 (Utah. App. 1996).

As will be shown more completely below, when the factual record in this case is
carefully scrutinized, and the standards set out in Ferguson and Walker are applied to those
facts, it becomes readily apparent that the trial court correctly granted the defendant’s
motion. There is no competent evidence that Jake McNeil was working for his father on the
day the accident underlying this case occurred. Accordingly, there was no basis for to allow
the question of vicarious liability to go to the jury. Additionally, there was no evidence that
Dan McNeil was the individual who loaded the chair into Jake’s pick-up, or that the chair
came loose from the vehicle as a result of Dan’s actions or omissions.

Based on these facts, the court properly concluded that Ms. Ottens failed to produce



sufficient evidence to present the matter to the jury, as she failed to establish that Mr. McNeil
owed her a duty of due care or that he breached any duty he could have voluntarily undertake
in any way'. Since two essential elements of a cause of action for negligence were missing,
the directed verdict was appropriate.

1.) There was no evidence presented at trial that would support a finding that
Jake McNeil was employed by his father, Dan McNeil. The court properly directed a
verdict on the claim for vicarious liability.

One of Ms. Ottens’ primary bases for asserting that Dan McNeil is responsible for the
injuries she allegedly suffered is that on the day and time in question, Jake McNeil was
working for, and being paid by, Dan McNeil to help move his personal property from his
former rental home in Bluffdale, Utah. Plaintiff’s Second Amended Complaint § 14 (Record
431-432.) Thus, according to the appellant, Mr. McNeil was vicariously liable for the actions
of his son. (Record 431-432.) At the time of trial, however, there were simply no facts
elicited from the witnesses that supported this allegation. All of the testimony showed that
Jake was employed by D&K, a company owned by his father and stepmother, that he was
being paid by D&K on the day of the move, that other D&K employees were on site helping,

and that the items moved on that day largely belonged to D&K, and were used in the

business. In short, all of the evidence pointed to the conclusion that Jake was employed by

' To prevail on a negligence claim, a plaintiff must establish four essential
elements: (1) that the defendant owed plaintiff a duty, (2) that the defendant breached that
duty, (3) that the breach of duty was the proximate cause of the plaintiff's injury, and (4)
that the plaintiff in fact suffered injuries or damages. Asael Farr & Sons Co. v. Truck Ins.
Exchange, 2008 UT App 315, 9 28-29, 193 P.3d 650,

9



D&K at the time of the move, and that the move itself was a corporate activity. A careful
review of the testimony unambiguously proves this point.

When Ms. Ottens called Jake McNeil to the stand, her very first questions were
whether Jake was related to Dan McNeil, and whether he had ever worked for him. (Record
1010 p.3:13-16) The response was unequivocal; Jake testified that he had been employed by
D&K. (Record 1010 p.3:17) Upon further examination by Ms. Ottens’ counsel he stated
that he received payroll from D&K (Record 1010 p. 4:24), that he was a finish carpenter by
trade (Record 1010 p.5:14), and that at the time of the accident D&K would obtain work and
he and other employees would go out and do the jobs it obtained. (Record 1010 p.5:22-23)
He also testified that maintenance and gas for the truck he used in the business, which he was
purchasing, was occasionally subsidized by D&K. (Record 1010 p.7:1-4.)

More importantly, all of the testimony elicited from Jake by Ms. Ottens shows that
on the day of the accident, three or four employees of D&K, including Jake, were moving
the company’s office and carpentry equipment’ from one location to another. (Record 1010
pp. 10:16-21, 25:1-2) The property included filing cabinets, boxes, a large wooden desk,
shapers, chop saws, table saws and other carpentry equipment. (Record 1010 pp. 5:25, 6:1,
8:16-20,22:23-25,23:1-5). Furthermore, Jake testified that he and the other employees who

were involved in the move were paid by D&K, as part of their ordinary wages. (Record 1010

2 A table and chairs belonging to Dan McNeil were also put in Jake’s truck. It was
one of those chairs that came loose.

10



p-19:1-12)

Dan McNeil confirmed his son’s recollection. He testified that the vast majority of
items being moved on that day belonged to, and were used in, the business he owned with
his ex-wife. As Jake had done, Dan identified the work tools as a large part of the move, but
also testified that there were three filing cabinets, a desk, a computer, a copy machine, a fax
machine, a printer, rolls of pending projects, and office chairs being transported on that day.
(Record 1012 p.37:15-25, 38:4-12) And, while Dan acknowledged that some personal items
were also taken, he explained that he and Kim’ had actually been divorced since 1998, and
that he had moved most of his personal items out of the home when that became final.
(Record 1012 p. 36:8-15) He had, however, kept his office in his former home. (Record
1012 p. 37:1)

In sum, the evidence elicited at trial was as follows: (1) On the day of the move Jake
was employed and paid by D&K Finish Carpentry; (2) Jake and other company employees,
were carrying out a corporate activity in moving D&K’s business and office equipment from
one location to the other, and (3) While some of Dan’s personal belongings may have been
moved*, the primary purpose of the activity was to move the property necessary to carry on
the business of D&K. Ms. Ottens’ assertion that including one or two personal items in the

move changes it into a personal errand, and thereby makes Jake Dan’s employee, rather than

® Kim McNeil was the K of D&K.
* The only items specifically identified were a kitchen table and chairs.
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D&K’s, simply does not stand up to scrutiny’. Indeed, Ms. Ottens’ characterization of this
as a hasty move necessitated by a divorce, with the implication that it was therefore primarily
personal in nature, is belied by the facts. The personal part of the move had long been
completed. The business purpose remained.

Since all evidence pointed to the fact that Jake was employed by D&K, and not by
Dan personally, and that Jake was fulfilling a corporate purpose at the time of the accident,
the trial court was correct in directing a verdict on the claim of vicarious liability.

(ii.) The fact that Jake was moving a table and chair belonging to Dan McNeil would
not support a claim of vicarious liability.

Briefly, it is important to note that in addition to the voluminous evidence relating to
D&K’s employment of Jake, the court also paused to point out that Ms. Ottens had simply
failed to produce any evidence that Dan had employed Jake or that an agency relationship
existed between the two. (Record 1014 p.19:13-18.) As the court noted, the only evidence
relating to the claim that Dan personally employed Jake is that Dan stated that he may have

given Jake some gas money for the move®. It also noted that it may be fair to assume that

® The court noted that the litigated and tested evidence construed most favorably
to Ms. Ottens’ position would be that Jake was paid by the corporation in the ordinary
course of business and was doing things for the corporation when the move occurred, and
incidentally helping out his father at the same time. (Record 1014 p. 22:3-7).

® The precise testimony was that during his deposition, Mr. McNeil stated that he did not
recall paying anyone for the move, but he may have given them gas money. (Addendum 2 p.
9:13). When asked about Jake’s deposition testimony that he received his regular paycheck, Mr.
McNeil stated that he would trust Jake’s memory over his own, and that Jake was probably more
accurate. (Addendum 2 p. 35:1-17; see also, Record 1012 p.9:15-19, where Mr. McNeil testified
that he told Ms. Ottens’ counsel that he gave Jake gas money.)
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Jake may have been doing Dan a favor in moving some of his personal items along with the
D&K property. (Rec. 1014 19:16-18).

Frankly, under established Utah law this type of activity would not be sufficient to
establish an employment or agency relationship. This state has long rejected the family
purpose doctrine, Conklin v. Walsh 193 P.2d 437, 440 (Utah 1948), and therefore the mere
fact that Jake was helping his father move some personal items would not be sufficient to
establish an employment or agency relationship. Indeed in one of the earliest Utah cases to
discuss the parameters of vicarious liability for the operation of a motor vehicle, the Utah
Supreme Court made clear that where family relationships are concerned, agency (and
therefore vicarious liability) cannot be established by looking at the ultimate purpose or
object of the trip. Rather, the court stated, the question that must be answered is whether the
purported principal had the right to control the agent during the trip. Fox v. Lavender 56
P.2d 1049, 1052 (Utah 1936). If not, then there was no agency in the operation of the
vehicle, and vicarious liability would not be present.

The example provided by the court to illustrate this point is telling, especially in light
of the facts present here. Justice Wolf pointed out that a husband may take his own car and
do a favor for his wife, such as picking up a dress from the cleaners, and would be in a sense
his wife’s agent to procure the dress. But, unless the wife exerted control over her husband’s
operation of the vehicle, he would not be her agent for the operation of the automobile, and

not vicariously liable for any accident. The court then noted that this would be so, even if the
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defendant had given the person a little cash to get the dress. Id. 1052. Here, all of the
evidence shows that Jake was driving his own vehicle at the time of the accident (Rec. 1010
p. 6:20-22), and that he was fully in control of that vehicle, and operating without instruction
or supervision from Dan.(Rec. 1010 pp.25-29) Thus, even if the overwhelming evidence
about his employment by D&K is simply ignored, under the analysis contained in Fox v.
Lavender there is still no evidence that Jake was employed by or acting as the agent of Dan
McNeil.  The trial court rightfully noted the absence of evidence to show
employment/agency, and therefore properly dismissed the claim for vicarious liability.

2.) The trial court properly found that there was no evidence to support a finding
that Dan McNeil owed a duty to ensure that the chair at issue in this case was properly
secured.

When granting the directed verdict on the issue of direct negligence, the trial court
also looked at the question of whether Dan McNeil had a duty to ensure that Jake’s vehicle
was properly loaded and secured before Jake left the Bluffdale property. This question is
essential, because without a duty a party may not be held negligent as a matter of law. See,
Asael Farr & Sons Co. v. Truck Ins. Exchange, 2008 UT App 315, 99 28-29, 193 P.3d 650,
in which the Court of Appeals noted that establishing the existence of a duty is the first
element in establishing a negligence claim. In this case, the trial court noted that based on
existing law, and based on the facts developed as the case was tried, it could not find that

Dan McNeil was under any legal obligation to ensure that Jake’s vehicle was appropriately

secured before leaving the property. (Rec. 1014 pp. 81-85) It did so by making reference
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both to the statutory obligations imposed upon drivers of vehicles, and by looking at the facts
that were specific to the case.
Utah Code Ann., 72-7-409(6) states:

“A person many not operate a vehicle with a load on any highway unless the load

and any load covering is fastened, secured, and confined to prevent the covering

or load from becoming loose, detached, or in any manner a hazard to the safe

operation of the vehicle, or to other highway users.”
This statute is essential to the proper resolution of this case, because it clearly indicates that
our legislature, after due consideration, determined that it was the operator of the vehicle who
has the duty to ensure that any load contained in the vehicle is properly confined and tied
down. This makes sense, because it is, after all, the operator who must make the final
decision about whether to move the vehicle onto a roadway, and it is his or her sole
obligation to make decisions about the safety of the vehicle before he enters the roadway.

A recent case out of Appellate Court of the State of Washington shows why duties
such as this may not properly be delegated to others. In Ganno v. Langano Corporation, 80
P.3d 180, 184 119 Wash. App. 310, (Wash.App. 2d 2004), the court was confronted with a
claim that a lumberyard had failed to properly secure an I beam in the rear of the plaintiff’s
pickup. When the plaintiff suffered injury as a result of the beam coming loose from its

moorings, he alleged that this was evidence of fault on the part of the lumberyard. The Court

disagreed, pointing out that the Washington statute, which was very similar to ours’, made

" The Court noted that RCW 46.61.655(1) stated that “No vehicle could be driven
or moved on any public highway unless such vehicle is so constructed or loaded as to
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the driver ultimately responsible for ensuring the security of his vehicle. Id., 184. Thus, even
if the lumberyard had undertaken to secure the load, it could not be negligent, as a matter
of law, because it was the driver who “drove the truck on a public highway without first
ascertaining that his load would not escape.” Id., 184.  While this is a case of first
impression in Utah, the statutory schemes are very similar, and the reasoning is sound. It is
the driver who determines to take the vehicle onto the roadway, and it is driver’s ultimate
responsibility to make sure the load is secure before making that decision. To allow blame
to be shifted to someone other than the drive would allow operators to skirt responsibility for
an activity fully under their control, i.e., a final inspection of the vehicle before leaving.

It is necessary to recognize that the trial court also found that there was no evidence
that Dan had voluntarily undertaken any efforts to supervise the loading of the vehicle or to
secure the chair at issue, which, in its opinion, could potentially give rise to a duty. (Rec.
986, 1014 p. 73:20-23.) And this finding was clearly supported by the record. Both Dan and
Jake testified that for most of the day in question, Dan remained in the home, deciding what
should be taken away. (Rec. 1010 p. 24:8-14. 1012 p. 8:23-25) Dan further testified that he
did not inspect any of the vehicles before they left (Rec. 1012 p.9:4), and Jake stated that
when he decided to drive away his father was in the house with his ex-wife Kim. (Rec. 1010

p. 24:7).

prevent any of its load from dropping shifting, leaking, or otherwise escaping therefrom.”
1d., 184.
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In granting a directed verdict, and finding that Dan McNeil was under no duty of care,
the court took note of all of this evidence, and compared it with what Ms. Ottens™ offered
as proof of an affirmative act on Dan’s part. She was able to point to only a single bit of
testimony, indicating that while Mr. McNeil did not inspect the loads to see if they were
secure, he had participated in “throwing some ropes’ back and forth across two of the trucks.
(Rec. 1012 p. 9:14-14) Clearly, this one act would not support the existence of a duty,
because the testimony itself is so vague, and there was no follow-up. There is no indication
when the event occurred, what stage the packing was in, what had gone on before, or what
went on after. Similarly, there is no mention of attempting to secure the chair that came
loose. Simply stated, there were no facts that were sufficient to show that Dan had
undertaken any acts that would give rise to a duty that did not exist otherwise. The trial court
made the proper decision to direct the verdict because there was no duty of due care owed
by Mr. McNeil.

3.) There was no evidence that Dan McNeil improperly loaded or secured the
chair at issue.

Finally, Ms. Ottens argues that the recent case of Magana v. Dave Roth Construction,
2009 UT 45, 215 P.3d 143 has created new law that should cause this court to reassess Mr.
McNeil’s liability for the injuries she suffered. A closer look at Magana, however, shows
that the case is both legally and factually inapposite to the facts presented at trial.

First, this court should note that Magana was primarily concerned with the application

and limits of the “retained control doctrine”, a general rule that recognizes that “one who
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hires an independent contractor and does not participate or control the manner in which the
... work is performed owes no duty of care ....” Id, 4 22. Here, the defendant did not assert
that Jake or the other D&K employees were independent contractors; rather, he asserted that
they were employed by someone other than him (personally). Thus, the entire discussion of
retained control is irrelevant.

Second, the fact that the Supreme Court found that a general contractor may still have
some liability for negligence, if he actively participated in the acts that caused the injury
complained of, does not break new grounds. As will be discussed in greater detail below,
Utah law has always held that an individual acting for or on behalf of a corporate entity may
be held liable for his own acts of negligence. See, Armed Forces Insurance Exchange v.
Harrison 2003 UT 14, 99 19, 21, 70 P.3d 35.

Third, and most important, however, a careful review of the Magana decision shows
why Mr. McNeil may not be held liable under the facts disclosed during trial. In Magana the
case for direct liability - as opposed to vicarious liability that is immunized by the retained
control doctrine - was based upon the fact that the defendant participated in the very act that
caused Mr. Magana injury. As the case makes clear, liability was not predicated on the
general obligation to oversee and supervise the safety of the job site, instead it was predicated
on the fact that the defendant’s foreman was seen actively involved in securing the very load
of trusses that came loose and caused the plaintiff to suffer injuries. /d., 9§ 37.

This, of course, is very different from what occurred in this case. Here, unlike the
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facts in Magana, no one was able to say who loaded the chair at issue® (Rec. 1010 p.10:16-
20), and Jake identified at least six people that were involved in the process. (Rec. 1010 p.
10:16-18). Similarly, there was no testimony about who individually secured the vehicle’s
load or looked over the contents. (Rec. 1010 p.23:23-25), though when Jake left the
Bluffdale property Dan was inside the home. (Rec. 1010 p.24:7) The only testimony related
to Dan was that he loaded some unspecified items and helped secure some ropes to the pick-
up. (Rec. 1012 p. 9:14-14) Thus, in order for a jury to have found Dan liable under a theory
of direct negligence, it would first have had to determine that Dan loaded the chair into
Jake’s truck or that Dan undertook to secure the chair, and failed to do so. In the absence of
evidence, the jury would have been required to either assume or speculate that this was the
case. As set out above, this is impermissible. Walker v. Parish Chemical Company, 914 P.2d
1157, 1163 (Utah. App. 1996). The trial court was correct in directing the verdict.

IT) The trial court properly denied the motion to amend the complaint to add
Jake McNeil as a party to this lawsuit. The statute of limitations had run by the time
that the motion was made. Jake had no identity of interest with Dan, and therefore the
amendment would have been futile.

Motions to amend pleadings are governed by Rule 15(a) of the Utah Rules of Civil
Procedure. The straightforward language of the rule states that a party must seek leave of

the court to amend its complaint once a responsive pleading has been filed, and that the court

should grant such requests liberally as justice requires. As set out in the motions and

® Jake suspected that it was him or one of the other employees, because they were
the “young strong muscle.” (Rec. 1010 p. 11:2)

19



memoranda that were filed in the underlying case, however, there are limits to a trial court’s
liberality. And itis an undisputed axiom of law that justice does not require that a court grant
a request to amend, if the new pleading is legally insufficient or futile. Jensen v. IHC
Hospitals, Inc., 2003 UT 51, 9 139, 82 P.3d 1076. Futility, in turn, has been defined to
include those proposed pleadings that would be unable to withstand an immediate motion to
dismiss. Id., § 139.

This is precisely the case here. Ms. Ottens’ proposed amended complaint, which was
filed on September 5, 2006, acknowledged that the accident at issue occurred on March 29,
2002. (Rec. 109-114). Thus, by the time she asked the court for permission to add Jake
McNeil as a party, the four-year statute of limitation had already run. Utah Code Ann., §78-
12-25 (currently renumbered as §78B-2-307). This would have made the amended complaint
vulnerable to a motion to dismiss. Doe v. Corp. of President of Church of Jesus Christ of
Latter-Day Saints, 2004 UT App 274 96, 98 P.3d 429.

Ms. Ottens herself acknowledged this difficulty in the motion and memoranda that she
filed with the court. In those papers she recognized that unless she could provide a reason
to ignore the statute of limitations, her attempt to add Jake McNeil would be untimely and,
therefore, futile. In an effort to meet this challenge Ms. Ottens offered two potential grounds
to excuse the late filing. First, she argued that under Rule 15(c) of the Utah Rules of Civil
Procedure the proposed amendment should relate back in time to the filing of the original

complaint, because Dan and Jake McNeil shared an identity of interest. (Rec. 120-121)
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Second, she asserted that because she was unaware that Jake was the driver of the vehicle,
the discovery rule should apply to toll the statute of limitations. (Rec. 121-122) As will be
illustrated below, neither of these provides an adequate basis for ignoring the statute of
limitations. Accordingly, the trial court was correct in denying the motion to amend to add
Jake McNeil as a party, because such an amendment would be futile under the facts of this
case.

1. Jake and Dan did not share an identity of interest as defined by this Court
because they did not share the same position or defenses in the litigation.

Rule 15(c) of the Utah Rules of Civil Procedure holds that when a claim asserted in
an amended pleading arises out of the same transaction or course of events described in the
original complaint, the amendment will relate back to the date of the original pleading. This
rule also allows a party to cure defects in her pleadings despite the intervening running of an
applicable statute of limitations. Russell v. Standard Corp. 898 P.2d 263, 265 (Utah 1995).
However, it is well established that Rule 15(¢) does not generally apply in cases in which the
plaintiff seeks to add a new party to the suit, as this would completely undermine the purpose
of statutes of limitation. Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214, 217 (Utah
1984).

Naturally, the general rule has a narrow exception. If a plaintiff can demonstrate that
the party to be added has an identity of interest with a previously named party, such that it
can be assumed or proved that there would be no prejudice, then the amendment will relate

back to the time the complaint was originally filed. Penrose v. Ross 2003 UT App 157 99,
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71 P.3d 631.

The initial question that must be confronted, then, is what does it mean to have an
“identity of interest?” In Penrose this court answered the inquiry by holding that in the
context of Rule 15(c) a “true identity of interest™ requires that the parties have the “same”
interests or posture toward the pending claim; i.e., the legal positions and defenses of the new
and old parties must be the same. Id., 9 15-17.

In showing how this standard should be applied, this Court engaged in an extended
discussion of Nunez v. Albo 2002 UT App 247, 53 P.3d 2, a case it had considered just before
taking on Penrose. In Nunez the plaintiff sought to add the defendant’s employer to the
pending suit, after the statute of limitations had expired, and argued that under the unique
circumstances of the case the two parties had the necessary identity of interest. It noted, for
example, that the new party acknowledged the employee-employer relationship, that it
admitted that the employee had been working within the course and scope of his
employment, and that the employer had provided a defense for the employee from the outset
of the case. Id, 99 29-30. Thus, the disposition of the case against one party would
necessarily affect the liability of the other, demonstrating that the existence of a true identity.
Penrose at § 19. In contrast, the defendants in Penrose, a father and son, were determined
not to have the requisite identity of interest. In reaching this decision, this court focused on
the fact the defenses offered by the two were not congruent. The father’s defense was simply

that he was not the driver of the vehicle in question, and therefore was not responsible for
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injuries resulting from its negligent operation. The son, however, was prepared to focus on
the running of the statute of limitations. Thus, unlike the Nunez defendants, the father and
son did not have the same posture toward the plaintiff’s claims, did not share defenses, and
the disposition against one would not necessarily affect the disposition against the other. /d.,
9 19. Accordingly, there was no identity of interest.

Here, the underlying facts are more similar (indeed they are almost identical) to those
in the Penrose case than they are to the facts in Nunez. As set out in the briefing that was
filed in connection with the motion to amend, Dan McNeil’s defenses to the allegations were
that he was neither the driver of the vehicle at issue in the case, nor the employer of his son.
(Rec. 65-74, and 124-136) Thus, he claimed that he had no direct or vicarious liability. For
this reason an allocation of fault under Rule 9 of the Utah Rules of Civil Procedure was
included in the answer.(Rec.65-74) In contrast, Jake’s defense, like that of the son in
Penrose, would have focused on the fact that the statutory period had run. Additionally, had
the amendment been allowed, counsel for each of the two defendants would have been
obligated to explore who loaded the chair onto the truck, and who attempted to secure it.
Clearly, then, there was the potential for each party to point to the other as the culprit in
causing the injuries complained of by Ms. Ottens’. Under Penrose there is no identity of

interest in such circumstances.

® This does not necessarily mean that the parties would not have shared some
common postures or defenses. It does show, however, that they did not have a completely
unified stance or approach to the pending litigation.
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Without the identity of interest'®, the complaint against Jake would not relate back to
the time the initial complaint was filed. Since the proposed amendment would have been
filed more than five months after the statute of limitations had run, it would have been
subject to an immediate motion to dismiss. And, as set out above, justice does not require
that a trial court permit an amendment, when the pleading would be legally futile. The trial
court, therefore, made the appropriate decision in denying the motion to amend, and in no
way abused its discretion.

2. The equitable discovery rule does not apply in this case. It would have been
improper to add Jake McNeil as a party after the limitations period had run.

Much of Ms. Ottens’ argument regarding the propriety of the court’s decision to deny
her request to add Jake McNeil to the suit after the limitations period had run centers on the
claim that she was deceived or mislead by acts undertaken by Dan McNeil. Ms. Ottens
asserts that absent that impropriety she would have been able to name Jake to the suit in a

timely manner, and that the limitations period should be tolled under general principals of

% Ms. Ottens makes a brief, and unconvincing, stab at asserting that this case
could be analyzed as a misnomer case, which allows a party to correct technical defects in
the pleadings. Penrose 4 14. A misnomer occurs when a party misstates the name of a
defendant, for example identifying a defendant as “Geneva Rock Co.,” instead of
“Geneva Rock Products”. See, Wilcox v. Geneva Rock Corp., 911 P.2d 367, 370-71
(Utah 1986). It can also occur when the proper party is identified in the body of the
complaint, but misidentified in the caption. Sulzen v. Williams, 1999 UT App 76, § 14,
977 P.2d 497. Here there was no technical mistake. Ms. Ottens was not trying to
substitute Jake for Dan, and thereby correct a mistake in her pleadings. She was trying to
keep Dan in the suit, and add Jake. In Penrose, q 14 this Court stated that this was not a
type of misnomer.
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equity. This argument falters on two grounds. First, while the appellant has been quick to
assume that Mr. McNeil committed some malfeasance, the evidence does not support that
claim''. Second, the elements of equitable estoppel, which underlie the equitable discovery
rule, are simply not present in this case. Accordingly, there was no reason to apply the rule
in this case, and no reason to toll the statute of limitations. The trial court correctly declined
to allow an amendment under those circumstances.

(1.) The appellant has failed to demonstrate that Mr. Dan McNeil mislead her in any
way or that he was responsible for the contents of the police report and its addenda.

In assessing whether Ms. Ottens is entitled to invoke the equitable discovery rule, it
is essential to understand that her claim is based almost entirely on the assumption that it was
Mr. McNeil who filled out the Utah Highway Patrol Accident Information Form, which
identified him, rather than Jake, as the driver of the Ford pick-up involved in this action.
(Rec. 151-157) This, she claimed, was an affirmative misrepresentation on the defendant’s
part that caused her to pursue the wrong individual in the first instance. (Rec. 131-149) The
record, however, does not bear out this contention. In fact, testimony given during the
discovery process and at trial strongly contradicts the accuracy of Ms. Ottens’ basic
assumption.

During the discovery period, Ms. Ottens deposed the investigating officer, Trooper

" Nor does the evidence support the contention that she acted with reasonable
diligence in moving her claim forward.
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Lee, and asked about how he came to name Dan McNeil in the report. The questioning
revealed that the officer did not know who had filled in the accident form, including the
information identifying D&K Finish Carpentry and Dan McNeil. (Addendum 3, p. 15). He
also testified that to the best of his recollection he got Mr. McNeil’s name from a license
plate (Addendum 3, p. 18), and that he could not remember whether he ever spoke with Mr.
McNeil directly (Addendum 3, p. 18) Trooper Lee specifically stated that he did not know
if Dan McNeil had filled in the information (Addendum 3, p.19) or if; in fact, he had a phone
conversation with Mr. McNeil himself. (Addendum 3, p. 28). Clearly, the investigating
officer’s testimony calls into doubt the reliability of the document relied upon by Ms. Ottens
to establish “malfeasance” on the part of Mr. McNeil, and does nothing to show that Mr.
McNeil made any misrepresentation. In fact, we have no information how the report was
compiled.

The testimony given at trial also undermines the assumption that Mr. McNeil told
Trooper Lee that he was the driver of the vehicle. Counsel for Ms. Ottens aggressively
questioned Mr. McNeil about the police report, but was unable to establish that the writing
in the document was his. Under examination, Dan McNeil noted that there were at least
three different types of handwriting in the report (Rec. 1012 p. 17:21-23), and that while
some of them were similar to his own (Rec. 1012 p. 16:2, 17:4-6; 18:3-23) others were not
(Rec. 1012 p. 17:18-20, 18:9-15). More significant, however, is the testimony that he did not

recall filling out the form at issue, that he did not believe he had filled out the form, and that
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he “definitely did not fill out that I was the driver of the vehicle.” (Rec. 1012 p. 21:21-25,
22:1.)

Based on this evidence only one conclusion can be drawn. Ms. Ottens’ assumption
that Dan McNeil made a misrepresentation about who was driving the vehicle in question is
not supported by any competent evidence.

3. Jake McNeil cannot be made liable for the purported acts of Dan McNeil. The
equitable tolling may not be applied to bring Jake into the lawsuit after the limitations
period expired.

Even if this court were to give credence to Ms. Ottens’ unfounded speculation
regarding the source of the misinformation contained on the official accident report, the
equitable discovery rule would still not apply to allow an amendment in this case. As set out
above, the exception created in Russell Packard Development v. Carson 2005 UT 14 9 26,
108 P.3d 741 is based upon principals of equitable estoppel, which are designed to keep a
party who has committed some malfeasance or wrongdoing from benefitting from that
impropriety. With respect to a statute of limitations, our Supreme Court held that “a
defendant who causes a delay in bringing a cause of action is estopped from relying on that
statute of limitations as a defense to the action.” Id 926.

Here, there is a very basic reason why this limited exception would not allow Ms.
Ottens to amend her complaint and add Jake as a party after the limitations period had

expired. Simply put, the appellant did not allege or prove that Jake played any part in

providing inaccurate information to the investigating officer (or to the appellant); indeed
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there is not a single fact anywhere in the record that even hints at such an occurrence. And
it would be improper to attribute the purported acts of his father to the son. Because he did
not cause any delay in bringing the action against himself, Jake was, and is, fully entitled to
take refuge in the defense provided by the statute of limitations. Estoppel is inappropriate.

4. Equity does not require that the discovery rule apply in this case.

Finally, and briefly, this Court should also recognize that principles of equity, as
applied to the facts in this case, do not compel the conclusion that Ms. Ottens should have
been permitted to amend her complaint to add Jake McNeil. And they most certainly do not
show that the trial court abused its discretion by denying her request.

Ms. Ottens hired counsel to pursue recovery for the injuries she allegedly suffered in
the underlying car accident within months of the accident. (Rec. 1011p139:9-11) She came
to a swift settlement with Ms. Cindy Quast, the driver who actually collided with the vehicle
that hit Ms. Ottens’ truck. (Rec. 1011p.137:1-7) After this she simply waited for a number
of years, and then approximately three years later she finally filed suit against Mr. McNeil
and Mr. Coleman. (Rec.1-7).

It is also worth noting that before the statute of limitations had expired, Dan McNeil
put Ms. Ottens on notice that Jake McNeil was the driver of the pick identified in the police
report. The defendant answered his complaint within days of his counsel accepting service,
and in that answer he stated that Jake was the likely driver of the Ford pick-up. (Rec. 63-64,

65-74) While the appellant complains that this designation was somewhat equivocal, Mr.
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McNeil did his best to provide information about an event that occurred almost four years
earlier. The uncertainty arose because Mr. McNeil was unsure whether Jake or another
individual was driving when the truck left his former residence. Both Dan and Jake testified
that on the day of the move, Dan was primarily inside the home supervising the loading of
boxes, and was not present when Jake departed. (Rec. 110:24:8-14, 1012 8:23-25) Atany
rate, while there were only a few days before the statute ran, Ms. Ottens was aware of two
important facts. First, she knew that Dan was not the operator of the Ford pick-up. Second,
she knew the name of the likely driver. Yet, armed with these facts, she did nothing. A
motion to amend was not made for more than five months. (Rec. 115-116) Clearly, this is
not a timely and prompt response, and it need not be rewarded.

Finally, it is important to understand that the other issues raised by Ms. Ottens as
evidence to justify her inaction are without merit. She complains that Mr. McNeil’s insurer
delayed in accepting service, but she fails to disclose that the delay was created in part by her
own actions. When defense counsel became aware that Mr. McNeil’s insurer did not know
his location, it recognized that acceptance of service, which had been authorized by the
insurer, could potentially compromise Mr. McNeil’s rights. Counsel offered to accept service
even though it did not know the whereabouts of Mr. McNeil, if Ms. Ottens would agree to
cap any recovery to the limits of insurance. When that offer was turned down, however,

there was no choice but to decline to accept'? service. (All of these facts are disclosed in

"2 The discussions were conducted in a two week period after a copy of the
complaint and acceptance was forwarded to defense counsel. (Rec.228,230).
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| correspondence attached to Appellants papers moving to amend. Rec. 228-230). Efforts
were made to skip trace Mr. McNeil, however, and when they proved successful,
arrangements were then made to accept service, and an answer was filed before the
expiration of the twenty days. (Rec.230, 65-74). Thus, rather than showing delay, the facts
reveal that Mr. McNeil acted with reasonable promptness, and disclosed the essential facts
of the underlying accident in time for Ms. Ottens to name Jake as a defendant to the action.
Her failure to do so should rest at her own feet.

IIT) The Court did not abuse its discretion in denying the appellant’s motion to
amend its complaint to allege a cause of action against D&K Finish Carpentry, Inc.,
The motion to bring a new party into the case was made after the close of appellant’s
evidence on liability.

On December 17, 2008, after acknowledging to the court that he had finished
presenting his evidence on liability"?, appellant’s counsel moved to amend its complaint to
add D&K Finish Carpentry, Inc., (“D&K?”) as a party to the action, and to set out a cause of
action alleging that D&K was an alter-ego of Mr. McNeil, thereby allowing it to pierce the
corporate veil. (Rec. 1013.17:16-22, pp. 28:12-25,29:1-13). After hearing argument on the

matter the following morning, the court declined to allow such an amendment, noting that

the motion was untimely and posed a significant danger of prejudice to both Dan McNeil and

® During a discussion that began with questions about jury instructions, the court
stated that it anticipated motions to dismiss based on the evidence presented, and asked
counsel if he had finished presenting evidence on the issue of liability. The parties
stipulated that the evidence regarding liability was complete, and agreed to present
argument on various motions, including that to amend the pleadings to name “D&K” as
an additional party the following day. This stipulation was repeated the following day.
(Rec. 1013, pp. 40:18-25, 41:1-17, 1013 p.1-3)
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to D&K. (Rec. 1014 pp.56-58) In doing so, it stated that there was no identity of interest
between D&K and Dan McNeill that could justify amending after the statute of limitations
had run. The court also held that permitting such an amendment would violate the Due
Process Clauses of both the United States Constitution and the Utah State Constitution. (Rec.
984-987.)

The appellant has characterized this ruling as a mistake of law on the part of the court,
and has argued that it should therefore be reviewed under a “correctness” standard. (Brief of
Appellant p. 2) This, however, is incorrect. Under well established case law, a denial of a
motion to amend is reviewed under an “abuse of discretion” standard. Sulzen v. Williams 977
P.2d 497 (Utah 1992) And, when this standard is applied to the facts on the record in this
matter, it becomes evident that the court did not abuse its discretion in denying the motion.
In fact, the court made the proper decision.

1.) The motion was untimely and posed a significant opportunity for prejudice
to Mr. McNeil and to D&K.

Rule 15(a) of the Utah Rules of Civil Procedure provides that a party must seek leave
of the court to amend its pleadings after a responsive pleading has been filed, and further
states that the court should freely grant such permission “when justice so requires.” This
language has been interpreted to mean that the trial court should liberally allow amendments,
however, this discretion is not without bounds. When an amendment is untimely, unjustified,
or poses the risk of prejudice to the opposing party, the trial court, in its discretion, may

properly deny such a motion. Kelly v. Hard Money Funding, Inc., 2004 UT App 44, 942, 87
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P.3d 734. And, it is clear that if the court decides to deny a motion to amend, it need not
find that all three conditions are satisfied. A denial may be justified on the basis of only one
or two of these factors. Id., at 42. See also, Daniels v. Gamma West Brachytherapy, LLC.,
2009 UT 66 9 58. Here, after considerable argument, the trial court found that the motion
to amend was untimely, and that it posed the potential of prejudice to the parties. (Rec. 1014
p. 56-58) It therefore declined to allow the amendment. This decision is clearly supported
by the relevant law and the facts on the record.

In the recent case of Kelly v. Hard Money Funding, Inc., 2004 UT App 44, 87 P.3d
734, the Court of Appeals undertook a detailed analysis of the issue of timeliness, and stated
that under established case law a proposed amendment is generally deemed to be untimely
when it is made in the advanced procedural stages of the litigation. These would include
motions made “after the close of discovery, upon the eve of trial, or after an order of
dismissal had been entered.” Id., § 58. Here, the appellant failed to offer her motion until
after she had finished presenting evidence on the question of Mr. McNeil’s liability, at a time
when the trial was nearly complete. (Rec 1013 pp. 40:18-25, 41:1-17) Since the close of
evidence is unquestionably later than the “close of discovery” or “the eve of trial”, under the

standard definition of the term, Ms. Ottens’ motion was untimely'.

" Parenthetically, the Court should recognize that there was no justification for
waiting this long. Counsel for appellant knew of the existence of D&K from the
inception of the litigation. The police report that appellant intended to introduce into
evidence, and which appellant attached to numerous memoranda filed with the court,
indicates that D&K was the registered owner of the vehicle. See, for example, the Reply
Memorandum in Support of Plaintiff’s Motion to Amend, filed on September 26, 2006
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Similarly, the court’s finding of unavoidable prejudice is also well supported. Under
Utah law a party is said to suffer unavoidable prejudice when the amendment would force
it to litigate issues for which it had no time to prepare. GLFP Ltd. v. CL Management, Ltd.,
2007 UT App 131 928, 163 P.3d 636. Here at least two parties would have been placed in
this position had Ms. Ottens been allowed to amend her complaint for a third time, after the
close of her case on liability.

First, as argued during the hearing, D&K, had never hired an attorney, had never
conducted discovery, and had never explored any defenses that it might have been available.
(Rec. 1014 p.49:17-23,p. 50:1:24) Clearly, the lack of representation and lack of discovery
would have placed it at a disadvantage in defending the allegations of wrongdoing. Second,
since Ms. Ottens seems to want to amend her complaint not only to add D&K, but to add a
cause of action to pierce the corporate veil*, Mr. McNeil w‘ould also be severely prejudiced.

Had he been put on notice of that allegation, additional evidence would have been sought,

(R.155) Additionally Jake McNeil testified that he was working for D&K at the time of
the accident, and Mr. Lambert questioned him extensively about whether other employees
were there helping and asked if Jake could remember their names. (Deposition of Jake
MecNeil, attached as addendum 1, p. 22:17-29, p. 26:1-12, 29:1-20.) Finally, the
Defendant himself noted in an early pleading that Jake had claimed to be working for
D&K. (R.124-127.)

'S Mr. McNeil and his company could have an identity of interest only if the veil is
pierced, and the parties are treated as one. An identity of interest is defined as having the
same legal position and defenses, Penrose § 14. 1f the veil exists, and the parties are
treated as two separate individuals, then they would not have the same interest or position
in the litigation. As was indicated in oral argument, Dan McNeil spent three days
pointing to D&K as the employer of Jake McNeil. Had D&K been on notice and
represented, it might have disagreed with that assessment. Or it might have offered other
defenses. (Rec. 1014 p. 50:1-5)
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additional testimony would have been introduced, and additional arguments would have been
made, i.e., evidence regarding corporate formalities. Allowing Ms. Ottens to amend after the
close of evidence to make this argument would have allowed her to try a case that was not
plead and was not defended. This would have been unduly prejudicial, as the court expressly
found. (Rec. 1014 p.57)

2.) Permitting an amendment to bring in D&K under Rule 15(b) after the close
of evidence would have violated the due process requirements of the United States
Constitution and the Utah State Constitution.

In reksponse to the motion to amend, the trial court also considered whether it could
be proper under Rule 15(b) of the Utah Rules of Civil Procedure, which may permit an
amendment to conform to the evidence presented at trial. The court ultimately concluded
that there was insufficient evidence presented during trial to show that D&K and Dan McNeil
had an identity of interest or fhat the corporate veil should be breached'®. Thus, if D&K were
to be brought in, it would be as an entirely separate party. Faced with this situation, the trial
court rightfully held that allowing Ms. Ottens to add a party, which was not represented, after
the close of evidence, and to allow a jury to assess damages and allocate fault on that party
would clearly be in derogation of the guarantees of due process. (Rec. 1014 p. 57:7-13)

The constitutions of both the United States and the state of Utah contain provisions

protecting persons from deprivation of rights and property without the due process of the law.

Utah Const. Article I, § 7, U.S. Const. am. 14. As our courts have held, this requires, at a

'® For example, there was no evidence of commingling of funds or failure to
observe corporate formalities presented during trial.
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minimum, that a party be given notice of the allegations levied against it, and be afforded an
adequate opportunity to answer and defend. See, Searle v. Searle 2001 UT App 307 9§ 36,
38 P.3d 307, quoting Peralta v. Heights Med. Ctr., Inc., 485 U.S. 80, 84, 108 S.Ct. 896, 899,
99 L.Ed.2d 75. This would not have occurred in this case if Ms. Ottens had been allowed
to bring in D&K after evidence had closed.

Ironically, the very cases cited by Ms. Ottens to justify her attempt at the untimely
amendment hold that such an action would inevitably run afoul of the minimum requirements
of procedural due process. In Hernandez v. Baker 2004 UT App 462, 104 P.3d 664, the
plaintiff obtained a default judgment against Mr. Baker. After default was entered against
the defendant, the plaintiff moved to amend its pleadings and sought an immediate default
and amended judgment of a corporate entity owned by Mr. Baker, Performance Auto. The
trial court obliged, and naturally, Performance Auto sought a review on appeal on both
jurisdictional and due process grounds.

In its first argument, Performance claimed that the trial court lacked jurisdiction over
it because it was never served with a copy of the amended complaint, which it claimed was
a prerequisite for finding jurisdiction. The Court of Appeals disagreed, in part, with that
contention. It noted that if there was an identity of interest between the corporate entity and
Mr. Baker, jurisdiction would have been established by the filing of the amended complaint.

[t further noted that the record showed only that Baker was an owner of the company, which<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>