Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2009

John M. Duran v. Department of Technology
Services and Career Service Review Board: Brief of
Respondent

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.]Jaw.byu.edu/byu ca3
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Peggy E. Stone; assistant attorney general; Mark Shurtleff; attorney general; attorneys for appellees.
Charles R. Stewart; Schatz, Anderson and Uday; attorney for appellant.

Recommended Citation

Brief of Respondent, Duran v. Utah Technology, No. 20090252 (Utah Court of Appeals, 2009).
https://digitalcommons.law.byu.edu/byu_ca3/1573

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1573&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1573&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1573&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1573&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/1573?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1573&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

No. 20090252-CA

IN THE UTAH COURT OF APPEALS

JOHN M. DURAN,
PETITIONER,

V.

DEPARTMENT OF TECHNOLOGY SERVICES,
CAREER SERVICE REVIEW BOARD, AND
JOHN AND JANE DOES 1-20, INCLUSIVELY,
RESPONDENTS.

DEPARTMENT OF TECHNOLOGY SERVICES’S
ANSWER BRIEF

Petition for Judicial Review of a Decision and Final Agency Action of
the Utah Career Service Review Board

Charles R. Stewart PEGGY E. STONE (6658)

Schatz, Anderson & Uday Assistant Utah Attorney General
American Plaza II MARK L. SHURTLEFF (4666)

57 West 200 South, Suite 200 Utah Attorney General

Salt Lake City, Utah 84101 160 East 300 South, Sixth Floor

Attorney for Petitioner/Appellant PO Box 140856
Salt Lake City, Utah 84114-0856
Telephone: (801) 366-0100
Attorneys for
Respondents/Appellees

Oral Argument Not Requested FILED
UTAH APPELLATE COURTS

NFC - 7 w09



No. 20090252-CA

IN THE UTAH COURT OF APPEALS

JOHN M. DURAN,
PETITIONER,

V.

DEPARTMENT OF TECHNOLOGY SERVICES,
CAREER SERVICE REVIEW BOARD, AND
JOHN AND JANE DOES 1-20, INCLUSIVELY,
RESPONDENTS.

DEPARTMENT OF TECHNOLOGY SERVICES’S
ANSWER BRIEF

Petition for Judicial Review of a Decision and Final Agency Action of
the Utah Career Service Review Board

Charles R. Stewart PEGGY E. STONE (6658)

Schatz, Anderson & Uday Assistant Utah Attorney General
American Plaza 11 MARK L. SHURTLEFF (4666)

57 West 200 South, Suite 200 Utah Attorney General

Salt Lake City, Utah 84101 160 East 300 South, Sixth Floor

Attorney for Petitioner/Appellant PO Box 140856
Salt Lake City, Utah 84114-0856
Telephone: (801) 366-0100
Attorneys for
Respondents/Appellees

Oral Argument Not Requested



LIST OF ALL PARTIES

All of the parties are listed on the cover of this Brief.



TABLE OF CONTENTS

Table of Authorities . ...... ... .. ... .. .. ... .. ... v
Jurisdiction ... ... ... 1
Issues Presented ......... .. .. .. . . . ... ... 2
L. The CSRB’sdecision ............ ... ............... 2
II. Admission of the 2003 Corrective Action Plan .......... 3
Statement of the Case ....... ... ... ... .. .. .. ... ... ... ... ..., 4
Statement of the Facts ...... ... ... ... ... .. . ... ... .. ... 6
Interaction with JoAnna Gomberg ........................ 6
Interaction with Monica Hulbert .. .................... ... 10
Interaction with Lindsay Nielson ........................ 11
DTS’s Response  ........ ... i 13
Summary of Argument .............. ... ... ... 14
Argument . ... ... e 15

I The CSRB’s factual findings are supported by
substantial evidence and its decision was
reasonable and rational .......... .. .. ... ... ... ....

A. Duran failed to marshal the evidence supporting
the factual findings ..........................

B. Substantial evidence supported DTS’s decision

-1i-



II.

Conclusion

Certificate of Service

DTS’s decision to terminate Duran’s employment

was not an abuse of discretion . ................

Termination of Duran’s employment can be
affirmed based solely on Duran’s attempts
to dissuade a co-worker from putting her

concerns about his behavior in writing ..........

The CSRB’s decision to allow Duran’s prior corrective

action plan into evidence was not reversible error

A.

Res judicata does not bar admission of

the 2003 CAP ... ... ... .. . . ..

CSRB rule specifically allows admission of

prior CAP .. ... ... . ...

Any error in the CAP’s admission into

evidence was harmless .......................

...............................................

Addendum A  Decision and Final Agency Action

Addendum B Findings of Fact, Conclusions of Law and

Decision

Addendum C  Relevant DHRM and DTS Rules and Policies

-1ii-

......

.......................................



TABLE OF AUTHORITIES

Bailey v. Desert Fed. Sav. & Loan Ass’n, 701 P.2d 803 (Utah 1985) ......... 28

Career Serv. Review Bd. v. Utah Dep’t of Corr., 942 P.2d 933 (Utah 1997) ... 16

Carrier v. Salt Lake County, 2004 UT 98, 104 P.3d 1208 ............... ... 16
Crane v. Indus. Comm’n, 97 Utah 244,92 P.2d 722 (Utah 1939) ............ 19
First Nat’l Bank v. County Bd. of Equalization, 799 P.2d 1163

(Utah 1990). . . ..o e 17
Holland v. Career Serv. Review Bd., 856 P.2d 678 (Utah App. 1993) ......... 3
Hurley v. Bd. of Review, 767 P.2d 524 (Utah 1998) ........ ... ... ... .... 19

Johnson v. Bd. of Review of Indus. Comm'n, 842 P.2d 910 (Utah App. 1992) .. 20

Jones v. Cyprus Plateau Mining Corp., 944 P.2d 357 (Utah 1997) . ......... 26
Jouflas v. Fox Television Stations, Inc.,927 P.2d 170 (Utah 1996) .......... 26
Larson Limestone Co. v. State, 903 P.2d 429 (Utah 1995) ................. 20

Lucas v. Murray City Civil Serv. Comm’n, 949 P.2d 746 (Utah App. 1997) .... 31
Macris & Assocs., Inc. v. Neways, Inc., 2000 UT 93,16 P.3d 1214 .......... 27
Neely v. Bennett, 51 P.3d 724 (Utah App. 2002) ..... .. ... . i, 18

Renegade Oil, Inc. v. Progressive Cas. Ins. Co., 2004 UT App. 356,
101 P.3d 383 e 22

SMP, Inc. v. Kirkman, 843 P.2d 531(Utah App. 1992) ....... ... .. ... .... 28

-1v-



Sorge v. Office of the Attorney General, 2006 UT App. 2, 128 P.3d 566 . 2, 16, 23

State v. Daniels, 2002 UT 2,40 P.3d 611 ... ... i, 22
State v. Moore, 802 P.2d 732 (Utah App. 1990) .. . ... .. ... ... 17
State v. Villarreal, 857 P.2d 949 (Utah App. 1993) . ... ... .. .. .. .. ..., 30
Szmaciarz v. Cal. State Personnel Bd., 79 Cal.App.3d 904 (1978) ........... 23
Thompson-Hayward Chemical Co. v. Cyprus Mines Corp., 660 P.2d 973

(Kan. 1983) ..o e 28
Tolman v. Salt Lake County Attorney, 818 P.2d 23 (Utah App. 1991) ........ 23
Uckerman v. Lincoln Nat'l Life Ins. Co., 588 P.2d 142 (Utah 1978) .......... 16
Utah Dep 't of Corr. v. Despain, 824 P.2d 439 (Utah App. 1991) ............ 23

Valiotis v. Utah Apex Mining Co., 55 Utah 151, 184 P. 802, 810 (Utah 1919) .. 22

VanLeeuwen v. Indus. Comm’n, 901 P.2d 281 (Utah App. 1995) ............ 17

West Valley v. Majestic Inv. Co., 818 P.2d 1311 (Utah App. 1991) .......... 18

Whitear v. Labor Comm’n, 973 P.2d 983 (Utah App. 1998) ............. 18-20
STATUTES

Utah Code Ann. § 63G-4-401(1) (West Supp.2009) .................. R |

Utah Code Ann. § 67-192-202 (West Supp.2009) . ....................... 28



Utah Code Ann. § 67-19a-302 (West Supp.2004) ....... ... ... ... .... 28

Utah Code Ann. § 78A-4-103(2)(a) (West Supp. 2009) . .................... 7
RULES
Utah Admin. Code R137-1-2 ... .. . 20
Utah Admin. Code R137-1-21(3)@) - -« oo oot 29
Utah Admin. Code R137-1-21(9) ... .o 29
Utah Admin. Code R477-11-(1)(@) .. ..o oo e 24
Utah Admin. Code R477-11-(1)(€) . ..o oo it 25
Utah Admin. Code R477-11-3(1)(€) - .o v oo ii i e e 30

-Vi-



No. 20090252-CA

IN THE UTAH COURT OF APPEALS

JOHN M. DURAN,
Petitioner,
V.
DEPARTMENT OF TECHNOLOGY SERVICES, ET AL.,
Respondents.

DEPARTMENT OF TECHNOLOGY SERVICES’S
ANSWER BRIEF

JURISDICTION

This appeal arises from John M. Duran’s grievgnce filed with the
Career Service Review Board (CSRB). On March 4, 2009, the CSRB upheld
the Utah Department of Technology Services’s (DTS) decision to terminate
Duran’s employment. R. 000639-668. (Decision and Final Agency Action,
attached as addendum A). Duran timely filed a petition for review with this
Court on March 30, 2009. This Court has jurisdiction to review CSRB
decisions pursuant to Utah Code Ann. § 78A-4-103(2)(a) (West Supp. 2009)

|
and Utah Code Ann. § 63G-4-401(1) (West Supp. 2009).



ISSUES PRESENTED

I. The CSRB’s decision

The CSRB must affirm an agency’s decision to terminate employment
if the decision has factual support and is within the bounds of reasonableness.
Here, substantial evidence supports the findings that Duran violated agency
rules and policies regarding appropriate treatment of co-workers. Duran
failed to marshal the evidence in support of those findings. Did the CSRB

correctly affirm DTS’s decision to terminate Duran’s employment?

A. Standard of Review:

This issue involves a mixed question of law and fact that the Court
reviews deferentially to determine whether the CSRB decision was
reasonable and rational. Sorge v. Office of the Attorney General, 2006 UT

App. 2, 17, 128 P.3d 566.

B. Preservation of Issue:
The CSRB issued its Decision and Final Agency Action on March 4,
2009. R. 000639-668. Duran filed a petition for review with this Court on

March 30, 2009.



II. Admission of the 2003 Corrective Action Plan

A decision to admit or exclude evidence constitutes reversible error only
when the likelihood of a different outcome is high enough to undermine
confidence in the final result. Here, the CRSB admitted Duran’s 2003
corrective action plan (CAP) into evidence as part of his documented work
history, but also noted that the CAP had “little or no bearing” on the
CSRPB’s final decision. Did the CRSB commit reversible error by admitting

the CAP?

A. Standard of Review:
This issue raises a question of general law that the Court reviews “for
correctness, granting no deference to [the CSRB’s] decision.” Holland v.

Career Serv. Review Bd., 856 P.2d 678, 682 (Utah App. 1993).

B. Preservation of Issue:
Duran moved to exclude the CAP prior to the Step 5 hearing. R.

000184-188. DTS responded, R. 000217-226, and the Hearing Officer ruled



that the CAP was admissible. R. 000247-253; 669 pp. 252-260. The CSRB

also reviewed the issue at Step 6. R. 000658-659.

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The determinative statues and rules are included in the body of this
brief. And relevant DHRM and DTS rules and policies are attached as

addendum C.

STATEMENT OF THE CASE

Nature of the Case

DTS terminated Duran’s employment, and Duran grieved his
dismissal to the CSRB. After a hearing at Step 5, the Hearing Officer upheld
DTS’s decision. Duran appealed to Step 6, and the CSRB upheld the
decision. The CSRB held that substantial evidence supported DTS’s
decision to end Duran’s state employment and that termination was neither

excessive nor disproportionate.



Course of the Proceedings and Disposition Below

DTS terminated Duran’s employment as a Technical Support
Specialist II. R. 000672 Ex. A-14. DTS dismissed Duran for violating various
department rules and policies, as well as the Employee Code of Conduct. R.
000672 Ex. A-15 & A-28.

Duran timely grieved his termination to the CSRB. R. 000001-6.
Subsequently, CSRB Administrative Law Judge, Katherine A. Fox, conducted
a Step 5 evidentiary hearing. R. 000669-670. In her Findings of Fact and
Conclusions of Law and Decision, the Hearing Officer upheld DTS’s decision.
R. 000254-297. (attached as addendum B). The Hearing Officer also found
that the termination of Duran’s employment was not excessive,
disproportionate, or otherwise an abuse of discretion. R. 000287.

Later, Duran filed his notice of appeal to the CSRB. R. 000306-309.
After hearing Duran’s appeal, the CSRB issued its Decision and Final
Agency Action. The CSRB affirmed, concluding that the Hearing Officer’s
decision was reasonable, rational, and supported by substantial evidence. R.
000660-661. The CSRB found that the Hearing Officer correctly applied all
relevant policies and rules in rendering her decision. The CSRB also found

that DTS’s decision to terminate Duran’s employment was based upon just



cause and to advance the good of the public service. R. 000660-661. Duran

timely filed this appeal.

STATEMENT OF FACTS

Duran worked for DTS for approximately two years.! R. 000669 pp.
189-190, 242-243. Duran performed computer service work for the
Department of Workforce Services (DWS) in DWS’s Woods Cross office. R.
000670 pp. 437-439. Duran was the only computer service worker for the
office. R. 000670 p. 439. Beginning in April 2004, Duran began a prolonged
and documented pattern of disrespectful, offensive, and unprofessional

conduct toward certain female co-workers. R. 000672 Ex. A-12.

Interaction with JoAnna Gomberg
Shortly after JoAnna Gomberg started working for DWS in 2004,
Duran began asking her to go to lunch or out for coffee and doughnuts. R.

000669 pp. 51-563. Gomberg tried to discourage the invitations, but they

! Duran was originally hired in 2000 by the Utah Department of
Workforce Services as a Technology Specialist. R. 000669 p. 244; 670 p. 437.
By legislative action in 2005, Duran’s position, as well as all other
technology services’ positions within the State, moved to a new department
titled the Utah Department of Technology Services. R. 000669 pp. 242-243.

-6-



continued. R. 000669 pp. 52-53. Finally, she told Duran that she would not
go to lunch with him ever. R. 000669 p. 52. But, despite that strong
statement, the invitations never stopped. R 000669 pp. 52-53.

Duran gave Gomberg “up and down” stares, (R. 000669 pp. 42-43) and
commented that, “You really dress good,” and that he “liked a girl with a
little meat on her.” R. 000669 p. 43. Then Duran started to ask Gomberg
personal questions about her boyfriend’s appearance — did he resemble
Duran — and asked whether she cheated on him. R. 000669 pp. 45-46; 672 Ex.
A-1.

When Duran learned that Gomberg was living with her boyfriend, he
svtarted asking her questions about physical intimacy. He asked if “she had
been with a lot of guys,” and commented that “I'll bet you’ve had a lot of
boyfriends.” He would ask, “How are things going with your man?” R.
000669 pp. 46, 48-49. And admitted that this was the “type of tactic” he
used to “move in with women.” R. 000669 p. 87. This conduct culminated in
Duran remarking that because Gomberg lived in the Avenues, it would be
easy for the neighbors to see when Gomberg and her boyfriend “were getting
romantic.” R. 000669 p. 49.

After a period of flat refusal to answer his personal questions, Gomberg
repeatedly told Duran that his comments made her uncomfortable and were

7-



offensive. R. 000669 pp. 44-45. Despite that, Duran still asked personal
questions and made inappropriate remarks on an intermittent basis. R.
000669 pp. 44-45.

In 2006, Duran showed Gomberg a new “spy camera” he had for
private investigator work. R. 000669 pp. 33-34. He told her that he attached
a GPS device to a friend’s wife’s car to track her. R. 000669 pp. 32-33.

Then he asked if he could set the camera up at Gomberg’s house. R. 000669
pp- 33-34. Gomberg told Duran, “That’s creepy, I'm leaving.” R. 000669 p.
34. He responded, “What, do you get shy in front of a camera?” R. 000669 p.
34.

The spy camera episode troubled Gomberg so much that she spoke with
her father about it, and based on his recommendation, decided to put her
objections to Duran’s conduct in writing. R. 000669 p. 93. But before she
wrote the letter, Gomberg told Duran what she planned to do. R. 000669 p.
38. When Gomberg told Duran about her plans, he became agitated.
R.000669 pp. 38-39. He told her that she should not send him the letter
because if she did: 1) a copy would be put in her personnel file and it would
follow her for the rest of her career; 2) Duran would retaliate and file a false
racial discrimination complaint against her; and 3) everyone in the office,
including management, would think that she and Duran had a sexual

8-



relationship. R. 000669 pp. 39-41. Gomberg was so upset and threatened by
this conversation that she went outside the office and started to cry because
she was “just so scared and overwhelmed.” R. 000669 p. 41. Gomberg
reported this conversation to her supervisors. R. 000669 p. 41.

On August 28, 2006, Gomberg sent Duran an email that objected to
various topics Duran repeatedly introduced into their conversations. R.
000672 Ex. A-1. She asked Duran to keep their interactions “focus[ed] on
professional issues.” R. 00672 Ex. A-1. It also stated that, while the list was
not inclusive, she wanted to avoid any future discussiuus relating to: “1) my
physical appearance, the way I dress, and my body type; 2) my relationship
with my boyfriend; 3) my current or past level of physical intimacy with
anyone; and 4) other women whom you find attractive.” R. 000672 Ex. A-1.

Even after she sent the e-mail, when Duran was in Gomberg’s office,
he talked about women in the office, some married, with whom he had
presumably slept. He added that, “You know they think we slept together.”
R. 000669 pp. 55-56.

Gomberg’s experiences with Duran made her reluctant to ask him for

computer help.? She “didn’t want to interact with him at all, for any

’In his Brief, Duran incorrectly notes that after Gomberg’s e-mail to
Duran, she was comfortable enough with Duran to give him a ride. Aplt’s

9.



reason, even my computer, even though that was sort of [a] prescribed

relationship.” R. 000669 pp. 75-76.

Interaction with Monica Hulbert

In November 2006, Hulbert started working for DWS. During her first
week, Duran started asking her personal questions — “not stuff I discuss with
people I don’t know”- including questions about what she did on the
weekends, the identity of her child’s father, did she drink alcohol, did she
party, and did she go to clubs. R. 000669 pp. 111-113.

Next, Duran started asking Hulbert to go to lunch. R. 000669 p. 114.
She consistently refused. He then started asking her to go to coffee or dinner.
R. 000669 pp. 115-116. Hulbert told Duran that she was not interested in
going out with him. R. 000669 p. 116.

In early 2007, Duran complained to Hulbert that his leg or foot hurt
and asked, “Do you want to massage it?” When Hulbert said “no,” Duran
persisted with “Oh, come on.” Hulbert was near her cubicle and started to

walk away to the break room. Duran followed her and continued the

Brief at p. 28. But Gomberg’s testimony shows that she gave Duran a ride
before the e-mail, and that even though she did drive him, she did not want
to. R. 000669 pp. 35-36.

-10-



conversation in front of another co-worker, Renee Johnson, who also walked
into the break room. R. 000669 pp. 118-121. Hulbert was offended by the
massage incident, and told Gomberg about it. R. 000669 pp. 121-122. They
talked about ways Hulbert could discourage Duran from making similar
remarks. R. 000669 pp. 121-122.

Duran also talked about cheating on his wife. And he asked Hulbert if
she thought it was wrong for Duran to go out with an old female friend. R.
000669 pp. 122-125. The conversations made Hulbert uncomfortable. R.
000669 p. 122-123.

Another time, after the usual invitation and decline, Duran saw
Hulbert with another co-worker, Jeff De Juncker. Duran commented that,
“Oh, you’ll go to his car with him, but you won’t go out with me.” R.

000669 p. 142. The comment embarrassed Hulbert, and she felt compelled to
explain the situation to De Juncker. R. 000669 p. 144. And finally, in early
2007, Hulbert started asking others in the office, like De Juncker, for

computer help, in order to avoid Duran. R. 000669 pp. 122-124.

Interaction with Lindsay Nielson
Nielson started working for DWS in June 2006. R. 000669 p. 155. On

her first day of work, Duran ogled her. R. 000669 p. 154. Within her first

-11-



week of work, Duran started to ask to drive her car on “a persistent daily
basis.” R. 000669 pp. 155-156. Then the invitations to lunch started. R.
000669 pp. 1565-158. Nielson consistently refused the invitations, indicating
that she was married and had no intentions of going to lunch or anywhere
with Duran. R. 000669 p. 161.

Duran consistently tried to flirt with Nielson and told her she looked
like a “certain model.” The comments offended her, and she did not consider
them compliments. R. 000669 p. 158. The comments and lunch invitations
continued throughout 2007. R. 000669 pp. 158-161. Nielson told Duran that
the comments made her uncomfortable and asked him to stop. R. 000669
158-161.

One day, Nielson wore a short “shrug” sweater over a long white shirt.
Nielson and Duran were alone in the break room, and Duran poked her in
the middle of the back where the sweater ended and asked her if she
purchased the sweater “in the Barbie doll section.” Duran then poked
Nielson in her back and said “see, it doesn’t even come down to there.” R.
000669 pp. 162-163. Duran referred to Nielson’s clothing as “Barbie doll
sized” on more than one previous occasion, but this time Nielson was
“shocked” to the point of being “speechless” that Duran touched her. R.
000669 pp. 163, 168.

-12-



Nielson understood that if she objected or was not receptive to Duran’s
unwanted attention, Duran would stall fixing her computer. R. 000669 pp.
164-165. She feared that, if she confronted Duran, he would not fix her
computer in a timely manner. R. 000669 pp. 164-165. She noted that Duran
was slow to respond after each “uncomfortable conversation” or unpleasant
encounter. R. 000669 pp. 164-165. Nielson was so uncomfortable around
Duran that she tried to fix her own computer problems or asked others for

assistance before resorting to Duran for help.

DTS’s Response

Duran’s immediate supervisor learned about Gomberg’s e-mail after
the spy camera incident and passed the information to human resources. R.
000669 pp. 206-211. Human Resources started an investigation. R. 000669
p- 211. After the investigation, Jim Matsumura wrote an Intent to Dismiss
letter that recommended to DTS’s Executive Director that Duran’s
employment be terminated. R. 000669 p. 288. The letter summarized the

allegations raised in the investigation showing Duran’s “pattern of

-13-



inappropriate behavior” and “unlawful and work place harassment of four
DWS female employees.” R. 000672 Ex. A-13.3

The Intent to Dismiss letter cited relevant human resource and DTS
policies and rules and informed Duran that DTS was firing him for violating
those rules and for failing to “maintain agency professional standards,
failing to advance the good of the public service, and for just cause.” R.
000672 Ex. A-13.

On July 9, 2007, DTS’s Executive Director held a Step 4 pre-
termination hearing. R. 000670 pp. 349-350. And on July 10, 2007, Director
Fletcher issued the Final Decision - Dismissal for Cause (Final Decision). R.
000672 Ex. A-14. Thereafter, on July 11, 2007, Duran filed grieved his

termination to the CSRB. R. 000001-6.

SUMMARY OF THE ARGUMENT

The CSRB correctly upheld DTS’s decision to terminate Duran’s
employment. Duran failed to marshal the evidence in support of the CSRB’s

factual findings and cannot challenge them here.

3 Only Gomberg, Hulbert, and Nielson testified at the Step 5 hearing,
and the Hearing Officer did not consider any allegations by the employee who
did not testify. R. 000259 | 18.
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But even if this Court were to ignore every fact that Duran challenges,
his conduct toward a co-worker who told him she was going to put her
concerns about him in writing — facts that Duran neither challenges nor even
mentions in his brief — is enough to affirm his dismissal from state
employment.

The CSRB’s admission of Duran’s prior corrective action plan into
evidence does not constitute reversible error. The CAP was part of Duran’s
documented employment history and admissible by express CSRB rule. But
even if the CSRB committed error by admitting the CAP, the error was

harmless and cannot constitute grounds for reversal.

ARGUMENT

I. The CSRB’s factual findings are supported by substantial
evidence and its decision was reasonable and rational.

The CSRB did not err when it upheld DTS’s decision to terminate
Duran’s employment. Duran argues that the CSRB acted arbitrarily and
capriciously by adopting unsupported factual findings and upholding his
termination. But Duran fails to understand the deferential standard that the
CRSB is required to apply to agency decisions. “The CSRB is restricted to

determining whether there is factual support for the Department’s charges

-15-



against [a grievant] and, if so, whether the Department’s sanction of
dismissal is so disproportionate to those charges that it amounts to an abuse
of discretion.” Career Serv. Review Bd. v. Utah Dep’t of Corr., 942 P.2d 933,
942 (Utah 1997); Sorge, 2006 UT App. 2 at | 22.

Here, substantial evidence from the entire evidentiary record supports
DTS’s allegations that Duran violated DTS and DHRM rules and policies.
Based on those factual findings, the CRSB correctly determined that DTS’s
decision to fire Duran was not an abuse of discretion, but instead was “based

upon just cause and to advance the good of the public service.” R. 000661.

This Court should affirm the CRSB.

A. Duran failed to marshal the evidence supporting the
factual findings.

The CSRB’s factual findings should be affirmed because Duran failed

to marshal the evidence supporting those findings.* This Court has explained

* In addition, Duran’s brief completely fails to cite the record. As a
general matter, the Court “need not, and will not consider any facts not
properly cited to, or supported by the record.” Uckerman v. Lincoln Nat’l
Life Ins. Co., 588 P.2d 142, 144 (Utah 1978). Like Carrier v. Salt Lake
County, 2004 UT 98, { 21, 104 P.3d 1208, the Court might “navigate the
record,” but should not be required to. Moreover, the Brief incorrectly
identifies and attaches exhibits not entered into evidence at the Step 5
hearing. See DTS’s Motion To Strike Extra-Record Material from
Appellant’s Brief, filed contemporaneously with this Answer Brief.
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that “the process of marshaling the evidence serves the important function of
reminding litigants and appellate courts of the broad deference owed to the
fact finder.” State v. Moore, 802 P.2d 732, 738-39 (Utah App. 1990). Before
this Court “will subject an agency’s findings to the substantial evidence

test, the party challenging the findings ‘must marshal all the evidence
supporting the findings and show that despite the supporting facts, the
[agency’s] findings are not supported by substantial evidence.”

VanLeeuwen v. Indus. Comm’n, 901 P.2d 281, 284 (Utah App. 1995) (quoting
First Nat'l Bank v. County Bd. of Equalization, 799 P.2d 1163, 1165 (Utah
1990)) (bracketed material in original).

Marshaling is an arduous and painstaking process that this Court has
compared to becoming the devil’s advocate, where the challenging party
must present every scrap of competent evidence supporting the challenged
finding:

Counsel must remove himself or herself from the client’s shoes

and fully assume the adversary’s position. In order to properly

discharge the duty of marshaling the evidence, the challenger

must present, in comprehensive and fastidious order, every scrap

of competent evidence introduced at trial which supports the very

findings the appellant resists. After constructing this magnificent

array of supporting evidence, the challenger must ferret out a

fatal flaw in the evidence. The gravity of this flaw must be

sufficient to convince the appellate court that the court’s finding
resting upon the evidence is clearly erroneous.
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Neely v. Bennett, 51 P.3d 724, 727-28 (Utah App. 2002) (quotation marks and
citation omitted, emphasis in original); West Valley v. Majestic Inv. Co., 818
P.2d 1311, 1315 (Utah App. 1991).

Duran has fallen well short of his obligation to marshal the evidence
supporting the CSRB’s decision. Instead, he “merely states those facts most
favorable to his position and ignores the contrary evidence. This is not
adequate.” Whitear v. Labor Comm’n, 973 P.2d 983, 985 (Utah App. 1998).

In addition, Duran’s challenges to the factual findings are largely
semantic, constitute disagreements with the inferences to be drawn from the
facts, or are simply not supported. For example, Duran argues that it is
improper to call the witnesses who testified about their personal contact with
him “complainants” because they never filed formal complaints against him.
Besides being wrong, Duran’s challenge is entirely beside the point.v The
record shows that the three co-workers reported Duran’s behavior to
supervisors and others. R. 000272, 274-275; R. 000669 pp. 31, 34-35, 41-42,
59, 202, 205, 210-211, 218. It also shows that they repeatedly asked Duran to

cease the objectionable behavior. R. 000261, 275, 287. Although it is doubtful
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that Duran would prefer the term “victims” instead of “complainants,” both
terms fit the evidence here.’

This Court has made clear that factual findings will not be overturned
“[e]lven if another conclusion from the evidence is permissible.” Whitear, 973
P.2d at 984; Hurley v. Bd. of Review, 767 P.2d 524, 526-27 (Utah 1998); see
also Crane v. Indus. Comm’n, 97 Utah 244, 92 P.2d 722, 723 (Utah 1939)
(court will not disturb reasonable inferences from the fact-finder). But that is
exactly what Duran asks the Court to do. He challenges the findings that the
co-workers felt threatened or intimidated because none actually used those
terms in their testimony. But the Hearing Officer properly made that
inference based on the testimony that Duran’s conduct was creepy,
threatening, and that the co-workers were scared, overwhelmed, shocked,
speechless, uncomfortable, embarrassed, and wanted to avoid Duran to the
point that they were reluctant to ask him for computer assistance. See

Statement of Facts and section I.B. below.

° Like his defenses at Step 5 and 6, Duran’s challenge to some of the
findings is shockingly cavalier. For example, in response to Nielson’s
objection to being touched, Duran unabashedly remarks that she likely has
“body issues.” Aplt’s Brief at 30. See also Decision and Final Agency Action
at p. 20 n. 16, R. 000669-668; Findings of Fact, Conclusions of Law and
Decision at p. 32-33, R. 000254-297.
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Accordingly, on the basis of Duran’s failure to marshal alone, this
Court should hold that the CSRB’s factual findings are conclusive. See
Whitear, 973 P.2d at 985. This Court has no reluctance to affirm based only
on a failure to marshal. Id. And this Court should affirm the CSRB’s
determination that DTS’s decision to terminate Duran’s employment was

not an abuse of discretion.

B. Substantial evidence supported DTS’s decision.

Substantial evidence supported DTS’s decision to terminate Duran’s
employment. Substantial evidence is “more than a mere ‘scintilla’ of
evidence and something less than the weight of the evidence.” Johnson v.
Bd. of Review of Indus. Comm’n, 842 P.2d 910, 911 (Utah App. 1992).
Substantial evidence® is “that quantum and quality of relevant evidence that
is adequate to convince a reasonable mind to support a conclusion.” Larson
Limestone Co. v. State, 903 P.2d 429, 430 (Utah 1995) (citation and quotation

marks omitted).

¢ The CSRB defines substantial evidence to be “evidence possessing
something of substance and relevant consequence, and which furnishes
substantial basis of fact from which issues tendered can be reasonably
resolved. It is evidence that a reasonable mind might accept as adequate to

support a conclusion, but is less than a preponderance.” Utah Admin. Code
R137-1-2.
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Although not DTS’s burden, some of the many facts supporting DTS’s
decision to terminate Duran’s employment are listed below:

. Duran repeatedly invited co-workers to lunch or coffee after
the invitations were refused, and he was asked to stop.

o Duran constantly asked offensive personal questions about
co-worker’s lives and physical intimacy.

o Duran offered to set up a spy camera 1n a co-worker’s
home and continued the conversation despite being told it
was creepy.

o Duran made comments about co-workers’ body types and

the physical attributes that he found personally attractive.

. Duran inappropriately touched a co-worker’s back.

o Duran asked a co-worker for a massage and continued to do
so even after being told “no” and in front of another
employee.

o His co-workers asked him to stop his behavior again and

again, but to no avail.

o Duran was the only computer service worker for DWS’s
Woods Cross Office.
° Duran’s office was across the hall from the women’s

restroom, making it difficult for female co-workers to avoid
going near his office.

. Co-workers became reluctant to ask Duran for computer
help because they did not want to interact with him.

o Duran was aware of DHRM rules and DTS policies.
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. Duran’s conduct made the work environment threatening
and intimidating.

Moreover, credibility counts. Credibility assessments will not be
overturned on appeal because the fact-finder is in the best position to make
those assessments. See, e.g., State v. Daniels, 2002 UT 2, q 18, 40 P.3d 611,
Renegade Oil, Inc. v. Progressive Cas. Ins. Co., 2004 UT App. 356, { 10, 101
P.3d 383. The Hearing Officer noted that Duran’s “testimony was self-
serving at best. Very little of it, if any seemed credible.” Findings of Fact,
Conclusions of Law and Decision at p. 32, R. 000254-297. The Utah Supreme
Court has long recognized that one credible witness is enough to support a
factual finding. See, e.g., Valiotis v. Utah Apex Mining Co., 55 Utah 151, 184
P. 802, 810 (Utah 1919). Here, substantial evidence supported DTS’s

decision to end Duran’s state employment. This Court should affirm.

C. DTS’s decision to terminate Duran’s employment was
not an abuse of discretion.

Because substantial evidence supported DTS’s allegations against
Duran, its decision to fire him need only be a valid exercise of discretion. An

agency abuses its discretion only when it reaches an outcome that is “clearly
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against the logic and the effect of such facts as are presented in support of the
application, or against the reasonable and probable deductions to be drawn
from the facts disclosed upon the hearing.” Sorge, 2006 UT App. 2 at | 22
(quoting Tolman v. Salt Lake County Attorney, 818 P.2d 23, 26 (Utah App.
1991)). In other words, if “reasonable minds might differ as to the propriety
of the penalty imposed, this fact serves to fortify the conclusion that the
[administrative body] acted within the area of its discretion.” Utah Dep’t of
Corr. v. Despain, 824 P.2d 439, 448 (Utah App. 1991) (quoting Szmaciarz v.
Cal. State Personnel Bd., 719 Cal.App.3d 904, 405-06 (1978)) (alteration in
original).

Here, DTS was well within the bounds of its discretion to dismiss
Duran. His behavior compromised DTS’s ability to serve its customers.
DWS employees tried to solve computer problems on their own or asked
others to help them, compromising DWS’s ability to do its work. And, even
if the CSRB or this Court might have chosen a different form of discipline,
DTS did not abuse its discretion when it chose termination as the appropriate

penalty.
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D. Termination of Duran’s employment can be affirmed
based solely on Duran’s attempts to dissuade a co-worker
from putting her concerns about his behavior in writing.

This Court can affirm the CSRB’s decision based only on Duran’s
attempt to prevent Gomberg from detailing her objections to his conduct in
writing. Even if this Court were to ignore all of the other evidence supporting
DTS’s decision to terminate Duran’s employment, his conduct in this
instance is more than enough to support his dismissal from state
employment.

DHRM rules provide that agency management may discipline any
employee for “(a) noncompliance with these rules, agency or other applicable
policy, including but not limited to . . . agency professional standards,
standards of conduct and workplace policies. Utah Admin. Code R477-11-
(1)(a). See also Addendum C (providing the text of the relevant DHRM and
DTS rules and policies). DTS’s code of conduct states that “Employees shall
treat their fellow employees respectfully and professionally.” R. 000672 Ex.
A-15 p 2. DTS employees “shall not engage in unprofessional conduct on . . .
the job that compromises the ability of the employee or agency to fulfill
professional responsibilities.” R. 000672 Ex. A-15 p 4. DTS Policy Code of

Conduct, Section 1.2.1.3.2.4. DTS policy also provides that “Employees shall

use non-abusive, respectful, and decent language (this prohibits any . ..
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activity that is demeaning, belittling, or knowingly offensive to other
employees.)” Id. at section 1.2.1.2.1.3. R. 000672 Ex. A-15 p 3. And finally,
agency management may discipline any employee for “ (e) misfeasance,
malfeasance, nonfeasance or failure to advance the good of public service.”
Utah Admin. Code R477-11-(1)(e).

The record evidence shows that Gomberg told Duran that she was going
to put her concerns about his conduct in writing. Upon hearing this, Duran
became agitated. He told her that she should not do that because: 1) a copy of
the letter would be placed in Aer personnel file and prevent zer from being
hired elsewhere; 2) that he would retaliate and file a false discrimination
complaint against her; and 3) that everyone in the office, including
management, would think that they had had sexual relations. R. 000669 pp.
39-40. Duran does not challenge those facts, and he neglected to mention
them in his brief.

As the CRSB noted, “Mr. Duran’s conduct in this regard can only be
described as intimidating, threatening, disrespectful and unprofessional.” R.
000657-658. Duran’s conduct erodes any semblance of workplace trust and
disrupts the employees’ work, the work of DTS, and that of DWS. The
conduct is in clear violation of DHRM and DTS rules and policies not only

governing professionalism and respect, but those proscribing activity that is
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demeaning, belittling, or knowingly offensive to other employees. Even in its
best light, the conduct was clearly inappropriate and patently offensive under
any professional standards or in any work environment.

That conduct standing alone is sufficient ground for this Court to affirm

the CRSB’s decision to uphold Duran’s termination.

II. The CSRB’s decision to allow Duran’s prior corrective action
plan into evidence was not reversible error.

Utah law is clear that an “erroneous decision to admit or exclude
evidence does not constitute reversible error unless the error is harmful.”
Jones v. Cyprus Plateau Mining Corp., 944 P.2d 357, 360 (Utah 1997)
(quoting Jouflas v. Fox Television Stations, Inc., 927 P.2d 170, 173 (Utah
1996)). Harmful error occurs where “the likelihood of a different outcome in
the absence of the error is ‘sufficiently high so as to undermine confidence in
the [final decision].” Id. (quotation omitted). Here, Duran’s 2003
corrective action plan (CAP) was properly admitted into evidence as part of
his established employment history, but even if the CAP should have been

excluded, any error was harmless.
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A. Resjudicata does not bar admission of the 2003 CAP.

Res judicata, in the form of issue preclusion, does not apply to exclude
the 2003 CAP from evidence. Issue preclusion bars re-litigation of issues
decided in a prior action and applies only when: 1) the issue challenged in the
current case is identical to the issue decided in the prior case; 2) the issues
was decided in a final judgment on the merits; 3) the issue was competently,
fully, and fairly litigated; and 4) the party against whom issue preclusion is
invoked must have been a party or in privity to a party in the first action.
Macris & Assocs., Inc. v. Neways, Inc., 2000 UT 93, ] 37, 16 P.3d 1214. Here,
except for the identity of parties, none of the other elements are present.

First, the challenged issues are not identical. DTS’s decision to
terminate Duran’s employment was not based on the allegations and facts
supporting to the prior, withdrawn letter of reprimand or the CAP. Instead,
DTS’s decision hinged on Duran’s conduct beginning in 2004. DTS never

tried to re-litigate prior alleged discipline or misconduct.’

7 DTS agreed that a January 29, 2003 intent to reprimand and March
28, 2003 letter of reprimand should be excluded from evidence because the
Department of Workforce Services withdrew the letter of reprimand and the
CSRB dismissed Duran’s appeal of the letter of reprimand, by order dated
June 12, 2003, based on the agency’s decision to withdraw the discipline.
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Second, the prior action neither resulted in a final judgment on the
merits, nor were any of the issues competently, fully, or fairly litigated. A
judgment is not “on the merits” if it represents a decision on some point
other than the issues of law and fact that “must be disposed of in order to
determine whether the parties have good claims or defenses under the
applicable substantive law.” Bailey v. Desert Fed. Sav. & Loan Ass’n, 701
P.2d 803, 804 (Utah 1985) (citing Thompson-Hayward Chemical Co. v. Cyprus
Mines Corp., 660 P.2d 973, 976 (Kan. 1983)).

Here, DWS voluntarily dismissed the prior CSRB case because it
withdrew Duran’s discipline and chose instead to put Duran on a CAP. In
issuing the Order Dismissing Appeal, the CSRB had no authority to prevent
the agency from pursuing other discipline or corrective action based on the
facts justifying the rescinded written reprimand. The CSRB lacks
jurisdiction to review corrective action, having only limited jurisdiction over
personnel matters. Utah Code Ann. § 67-19a-202 (1) (a); see also Utah Code
Ann. § 67-19a-302 (detailing what matters an employee may take to the
CSRB). Thus, it follows that the CSRB cannot order an agency to issue or
withhold corrective action, and accordingly, there was never any adjudication
“on the merits.” See, e.g., SMP, Inc. v. Kirkman, 843 P.2d 531, 533 (Utah
App. 1992) (industrial commission lacked jurisdiction to review contract claim
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directly and therefore res judicata inapplicable). Nor did the CSRB
determine any facts or make any decision on whether the letter of reprimand
or the CAP were appropriate. Accordingly, res judicata does not bar DTS

from introducing the CAP into evidence.

B. CSRB rule specifically allows admission of the prior CAP.

It is well-settled that evidence of prior disciplinary action is appropriate
for consideration at the CSRB. Two basic issues are before the CSRB: first,
whether the agency’s factual allegations are supported by substantial
evidence; and second, whether the agency’s chosen disciplinary sanction is
“excessive, disproportionate or otherwise constitutes an abuse of discretion.”
See Utah Admin. Code R137-1-21(3)(a), (b).

Duran’s established employment history is relevant and necessary to
the analysis of the second issue—the propriety of the chosen disciplinary
sanction. The administrative rules governing the CSRB explicitly provide
that “the past employment record of the employee is relevant for purposes of
either mitigating or sustaining the penalty when substantial evidence
supports an agency’s allegations.” Utah Admin. Code R137-1-21(9).

In addition, administrative rules governing the human resource
department provide that “when deciding the specific type and severity of
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discipline, the agency head or representative may consider the following
factors: . . . prior disciplinary/corrective actions; . . . previous oral warnings,
written warnings and discussions; . . . [and] the employee’s past work
record.” Utah Admin. Code R477-11-3(1)(e), (f), (g). See also Addendum C.
Thus, all evidence touching on an employee’s past work record, including
disciplinary actions, is admissible. The 2003 CAP was part of Duran’s
documented work history and was admissible. The CSRB correctly refused to

exclude it from evidence.

C. Any error in the CAP’s admission into evidence was
harmless.

Even if admission of the 2003 CAP were error, that error was harmless.
Harmless error is one that although properly preserved below and presented
on appeal, is sufficiently inconsequential that the court concludes that there
is no reasonable likelihood that it affected the outcome of the proceedings.
State v. Villarreal, 857 P.2d 949, 958 (Utah App. 1993). At its heart,

Duran’s argument is that if the CAP had not been admitted into evidence,
the CSRB would not have upheld DTS’s decision to terminate his
employment. But Duran cannot show that admission of the 2003 CAP had

any affect on the case’s final outcome.
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Significantly, the CSRB specifically noted that “Mr. Duran’s 2003
corrective action had little or no bearing on the decision in this matter. Even
without evidence of Mr. Duran’s 2003 corrective action, the evidentiary
record supports the Hearing Officer’s decision in this matter.” R. 00659.
There is nothing to indicate a “reasonable likelihood” that admission of the
CAP changed the outcome of the case. Nor does the CAP’s admission
undermine confidence in the decision. But see Lucas v. Murray City Civil
Serv. Comm’n, 949 P.2d 746, 757 (Utah App. 1997) (reversible error because
exclusion of evidence undermined confidence in commission’s decision to
uphold employee’s discharge).

As explained in parts I. B, C, and D above, Duran cannot show that the
outcome of the case would have been any different had the CAP been
excluded. There is no reversible error here. This Court should therefore
affirm the CSRB’s decision upholding the termination of Duran’s

employment.

CONCLUSION

The CSRB did not err when it upheld DTS’s decision to end Duran’s

state employment. Duran failed to marshal the evidence supporting the
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decision. To the extent that this Court considers Duran’s factual challenge,
the CSRB correctly concluded that substantial evidence supports DTS’s
decision. And even if the Court were to ignore the facts that Duran
challenges, the facts that he neither challenges nor mentions in his brief
regarding his behavior in trying to dissuade a co-worker from putting her
concerns about his conduct in writing is enough to support the decision to
terminate his employment. Finally, because Duran cannot show that any
error in the admission of his prior corrective action plan was more than
harmless, this Court has no grounds upon which to reverse the CRSB’s
decision. Accordingly, the Court should affirm the CRSB’s final agency
action in all respects.

TP
Dated this day of December, 2009.

Hagau T. v

PEGGY E.STONE

Assistant Utah Attorney General

Attorney for Utah Department of Technology
Services
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ADDENDUM A



FILE COPY

BEFORE THE STATE OF UTAH CAREER SERVICE REVIEW BOARD

JOHN M. DURAN,

: DECISION
Grievant and Appellant, : AND
: FINAL AGENCY ACTION
v. :
UTAH DEPARTMENT OF :
TECHNOLOGY SERVICES, :

.

Agency and Cross-Appellant. Case No. 10 CSRB 94

.o

On Wednesday, December 17, 2008, the Career Service Review Board (Board and CSRB)
completed its final review of the above-entitled case with a hearing involving the parties followed
by an executive session. The following Board Members were present and heard oral argument at the
hearing and then deliberated in an executive session: Joan M. Gallegos, Acting Chair;
John A. Mathews and Kevin C. Timken, Board Members. At this hearing, John M. Duran
(Mr. Duran) was present and represented by Charles R. Stewart, Attorney at Law, who presented
oral argument on Appellant’s behalf.! Assistant Utah Attorney General Timothy D. Evans
represented the Utah Department of Technology Services (Department and DTS) and presented oral
argument on the Department’s behalf. Accompanying Mr. Evans as the Department’s Representative
was Larene Wyss, Human Resource Manager assigned to the Department.

'The Board notes that at the Step 5 evidentiary hearing in this matter, Mr. Duran was represented
by David W. Brown, Attorney at Law. On May 2, 2008, the Hearing Officer issued her Findings of Fact,
Conclusions of Law and Decision (Step 5 Decision). On May 14, 2008, Mr. Duran filed his Notice of Appeal

Jfrom Step 5 to Step 6. In his appeal, Mr. Duran specifically states: "Comes now the Grievant/Appellant John
M. Duran Pro Se and files his Notice of Appeal from Step 5 to Step 6 from a Findings of Fact, Conclusion
[sic] of Law and Decision, dated May 2, 2008. . . .

Thereafter on May 15, 2008, Mr. Brown filed a Notice of Withdrawal of Counsel. By Motion and Stipulation

Jor Extension of Time to File Appellant Brief dated September 12, 2008, Richard G. Uday of SCHATZ,
ANDERSON & UDAY made an appearance of counsel on Mr. Duran’s behalf. Thereafter on November 26,
2008, Charles R. Stewart also of SCHATZ, ANDERSON & UDAYfiled a Substitution of Counsel.
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AUTHORITY

The Board’s statutory authority is set forth in Utah Code Ann. §§67-19a-101 through -408
of the State Employees’ Grievance and Appeal Procedures Act, which is a sub-part of the Utah State
Personnel Management Act at §§67-19-1 et seq. The CSRB’s administrative rules are published in
the Utah Admin. Code R137-1-1 through -23. This Board-level or Step 6 appeal hearing is the final
administrative review in the State Employees’ Grievance and Appeal Procedures for Mr. Duran’s
appeal from termination of his employment. Both the Board’s Step 5 evidentiary and these
appellate/Step 6 proceedings are designated as “formal adjudications” pursuant to R137-1-18(2)(a).
Therefore, those provisions of the Utah Administrative Procedures Act (UAPA) pertaining to formal
adjudications are applicable to the CSRB’s Step 5 and Step 6 hearings. (§§63G-4-101 ef seq.)

PROCEDURAL BACKGROUND

L Proceedings Before the Department

Review of the Step 5 evidentiary record in this matter and the appeal briefs filed by the
parties establishes that on June 7, 2007, Mr. Duran was given notice of the Department’s intent to
dismiss (Notice of Intent) him from employment with the Department as a Technical Support
Specialist IL. (Tr. I at 288-291, 294; Ex. A-13; Step S Decision 17 at 6; Brief of Appelant [sic]
Appeal from Step Five Decision of Administrative Law Judge (Duran Brief on Appeal) at
Addendum A)? The Department’s Notice of Intent was issued by Jim Matsumura, Information
Technology Director. (Ex. A-13) This Notice of Intent appropriately informed Mr. Duran of his right
to appeal the Department’s intent within five working days. (Id.) At the time this Notice of Intent
was issued, Mr. Duran had been employed by the Department for approximately two years. (Tr. I at
243-244; Duran Brief on Appeal, Addendum A; Step 5 Decision {3 at 3)?

The Board notes that in his brief on appeal to this Board, Mr. Duran refers to himself as Appellant.
The Board further notes that the Department cross-appealed the Hearing Officer’s Step 5 Decision. Based
upon these factors, and for clarity purposes, throughout this decision the Board will refer to Mr. Duran as
"Mr. Duran" and the Department as "Department" or "DTS."

’It is clear from the evidentiary record that in 2000, Mr. Duran was originally hired by the Utah
Department of Workforce Services as a Technology Specialist. (Tr. I at 243-244; Tr. I at 437; Duran Brief
on Appeal, Addendum A; Step 5 Decision §§2, 3 at 3) By Legislative action in 2005, Mr. Duran’s position,
as well as all other technology services’ positions within the State, transitioned to a new depariment titled
the Utah Department of Technology Services. (Id.)
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The Department’s June 12, 2007 Notice of Intent recommended that Mr. Duran’s
employment be terminated for violation of numerous Department and State workplace policies and
procedures. Specifically, the Department’s Notice of Intent alleged that over an extended period of
time beginning late in 2004, Mr. Duran prolonged a documented pattern of unprofessional,
disrespectful and offensive behavior toward identified co-workers. (Ex. A-13) The alleged
misconduct outlined in the Notice of Intent included Mr. Duran’s persistent pattern of asking female
co-workers questions regarding their personal relationships — including inquirtes relating to physical
intimacy - and recurring comments regarding the physical attributes of his female co-workers. (/d.)
The Notice of Intent further alleged Mr. Duran continuously pressed female co-workers to go to
lunch, dinner or to have coffee with him. (/d.) These behaviors allegedly persisted despite repeated
refusals from those he asked and numerous requests that all such personal inquiries stop. (Id.)

The Notice of Intent also alleged that Mr. Duran’s inapprchriate and offensive conduct
included Mr. Duran’s actual touching of a co-worker and his request of a second co-worker that she
give him a massage. (/d.) In addition, the Notice of Intent specifically alleged that Mr. Duran
violated departmental policies governing professional work relationships during a discussion with
a female co-worker regarding the placing of a "spy system" in her home. (Id.)

As a result of these allegations, the Department charged Mr. Duran with violating
Department Policy Code of Conduct (DTS Policy), Sections 1.2.1.2.111,1.2.1.2.1.2,1.2.1.2.1.3 and
1.2.1.3.2.4 all of which govern generally professional and respectful work relationships. ({d) The
Department further alleged that Mr. Duran’s conduct violated Department of Human Resource
Management (DHRM) Rule R477-9-1(1)(a)(ii), R477-11-1(1)(a), (c) and (). (/d)

After receiving the Department’s Notice of Intent, Mr. Duran appropriately filed a timely
appeal with the Department.* (Ex. A-20) On July 9, 2007, a hearing regarding the Department’s
Notice of Intent to terminate Mr. Duran’s employment was held before J. Stephen Fletcher,

“DHRM rule R477-11-2(2) provides in pertinent part as follows:
2) No employee shall be dismissed or demoted from a career service position

unless . . .

(a) The agency head or designee shall notify the employee in
writing of the specific reasons for the proposed dismissal
or demotion.

(b) The employee shall have up to five working days to
reply. ...
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(Exec. Dir. Fletcher) Chief Information Officer and Executive Director for the Department.
(Tr. I at 348-350, 388; Ex. A-14)’ On July 10, 2007, Exec. Dir. Fletcher issued the Department’s
Final Decision — Dismissal for Cause (Final Decision) terminating Mr. Duran’s employment with
the Department. (/d.)

In his Final Deciston, Exec. Dir. Fletcher specifically found there was adequate cause or
reason to terminate Mr. Duran’s employment. (/d ) In reaching this decision, Exec. Dir. Fletcher
stated:

I have considered your response from the July 9, 2007 meeting as well as . . . taken
into consideration your comments concerning the allegations ratsed against you. In
the meeting you did not present . . . adequate evidence to reconsider the Department’s
recommendation.

(1d)
Based upon these factors, Exec. Dir. Fletcher terminated Mr. Duran’s employment for:

[N]oncompliance with and for violation of DHRM Rule Employee Conduct, for
noncompliance with and for violation of DHRM Rule 477-9-1(1)(a)(ii), DHRM Rule
R477-11-1(1)(a), DHRM Rule 477-11-1(1)(e), Department of Technology Services
(DTS) Policy Code of Conduct, Section 1.2.1.2.1.1, Section 1.2.1.2.1.2, Section
1.2.1.2.1.3, Section 1.2.1.3.2.4, for failure to maintain agency professional standards,
for failure to advance the good of the public service, and for just cause.

(1)

After making these determinations, Exec. Dir. Fletcher terminated Mr. Duran’s employment
effective July 10, 2007. (/d.) Thereafter, on July 11, 2007, Mr. Duran timely filed an appeal of
Exec. Dir. Fletcher’s Final Decision with the CSRB.

IL Proceedings Before the Carcer Service Review Board
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