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STATEMENT OF JURISDICTION

Plaintiff’s cause of action against Defendant was tried
on December 5, 1988 before the Honorable Philip K. Palmer 1in the
Third Judicial Circuit Court, State of Utah, Salt Lake County,
Salt Lake Department. The court issued its Memorandum of
Decision on December 9, 1988 and signed Findings of Fact and
Conclusions of Law and an Order of Judgment on January 13, 1989.
Plaintiff, appellant herein, filed her Notice of Appeal and
Undertaking on February 10, 1989. The Utah Court of Appeals has
jurisdiction to decide this appeal pursuant to Utah Code Ann.

Section 78-2a-3(d) (1953 as amended).

STATEMENT OF ISSUES

A. Was Respondent required to inform Appellant of
infringements on Respondent’s use of the premises prior to his
abandonment thereof before a finding of constructive eviction
could be made?

B. Was the court’s award of one month’s rent to
Appellant a recognition that Respondent had breached the lease?

C. Did Respondent breach the lease by failing to give
Appellant any written notice of his intention to vacate the
premises?

D. Was Appellant entitled to damages and attorney’s

fees and costs for Respondent’s breach of lease?

iii.



IN THE COURT OF APPEALS OF THE STATE OF UTAH

JENNIFER JOSEPHS,

Plaintiff/Appellant, :

vs.

MAXIMILLIAN GREGORIC, : Case No. 890080-CA

Defendant/Respondent. :

STATEMENT OF THE CASE

On December 5, 1988 Appellant’s cause of action for
breach of lease claiming rent owing, damages, attorney’s fees and
costs was tried before the Honorable Philip K. Palmer, Third
Judicial Circuit Court, State of Utah, Salt Lake County, Salt
Lake Department. Respondent claimed that Appellant had breached
the lease by denying him full and free use of the leased
premises. Respondent also counterclaimed for the amount of his
cleaning deposit because of Appellant’s failure to comply with
Utah Code Ann. Section 57-17-3 (1953 as amended) (Memorandum of
Decision 41, hereinafter "Memo") (Addendum "A").

Upon hearing the matter, the trial court found that
Appellant had constructively evicted Respondent, but that
Respondent was required to mitigate Appellant’s damages in the
amount of one month’s rent ($630.00), and was further responsible
for payment of a fuel bill ($167.15) and the cleaning deposit
($400.00, already in Appellant’s possession), plus twelve (12%)

percent interest on the unpaid judgment, all in the amount of



$797.15. Respondent’s counterclaim was dismissed. Neither party
was awarded fees or costs, nor was Appellant awarded the cost of
air fare in having to return to Utah to arrange to re-lease the
premises (Memo 42, and 43).

Thereafter, Appellant filed this appeal.

The parties entered into a Lease-Rental Agreement
(hereinafter "Lease" 4.5, Addendum "B") under which
Respondent/Tenant was to pay to Appellant/Owner, through her
agent Jerry Cox, Six Hundred ($630.00) Dollars per month for a
period of one year beginning October 1, 1986. The Lease further
provided that upon tenant’s failure to pay rent or to perform any
term of the Lease, the owner might terminate the tenant’s rights
under the Lease and recover from him all damages incurred by
reason of tenant’s breach of the Lease. The Lease provided for
termination upon sixty (60) days written notice, and placed
Respondent on notice that Appellant and her guests would
occasionally be occupying the Appellant/Landlord’s apartment (a
separate unit within the residence but with common entry). Also,
the Lease provided that if the owner should prevail in any legal
action to enforce the terms of the Lease or relating to the
premises, the owner would be entitled to costs and reasonable
attorney’s fees.

The Respondent moved out of the premises at the end of
April, 1987 (Transcript of Proceedings, hereinafter "TP"92,
Addendum "C"). Appellant testified that she made demand upon

Respondent for rent prior to commencing suit (TP 13 - Note:



Testimony excluded from record in error). In order to re-lease
the premises Appellant had to refornatop Baak, imntheramguekpof One
hundred fifty eight ($158.00) Dollars (Memo 41, and Plaintiff’s
Trial Exhibit #4; Addendum "D"). Thereafter, Appellant retained
an attorney to pursue this matter who pled his fee at trial in
the amount of Eight hundred forty ($840.00) Dollars (TP 99)
(Addendum "C"). Said costs and fees were not disputed by
Respondent at trial.

Relevant to the trial court’s holding concerning
constructive eviction, Respondent’s failure to give notice under
the lease, and Appellant’s award are the following Findings of
Fact (hereinafter "Findings") (Addendum "E")

5. Plaintiff and her guest’s use of Defendant’s
portion of the premises was an unwelcome intrusion.

6. The Defendant was under a duty to notify Plaintiff
in writing (60) days prior of his intention to leave the
premises.

7. Defendant did not provide to Plaintiff the required
(60) day written notice prior to his leaving the premises.

8. The Defendant never conveyed to Plaintiff how the
actions of her guests were denying him full use of the premises.

9. As a result of Defendant’s failure to notify
Plaintiff that the actions of her guests were denying him full
use of the premise,s Plaintiff was never able to correct said
situation.

10. Plaintiff suffered the 1loss of two months rent



before she could re-lease the premises after Defendant left.
(Findings 50).

Respondent and each and every one of his witnesses
testified at trial that they never directly complained to
Appellant that her uninvited entry upon Respondent’s portion of
the premises was unwelcome (TP 48, 55, 81, 102) (Addendum "C").

According to the Court’s Counclusions of Law (hereinafter
"Conclusions"):

1. That Plaintiff constructively breached the lease by
not confining her use of the premises and that of her guest to
that of the Landlord’s apartment and by her and her guest’s use
of Defendant’s portion of the premises.

2. Defendant failed to mitigate his damages by not
informing Plaintiff of his intention to 1leave the premises (60)
days prior to his 1leaving and never conveying to Plaintiff how
the actions of her guests were denying him full wuse of the
premises so as to permit her to correct the situation.

(Conclusion 51).

SUMMARY OF ARGUMENT

The Respondent breached the Lease by abandoning the
premises without required notice before the Lease’s expiration
and without further payment of rent. Respondent should not be
relieved of the obligation to pay future rent, on account of
constructive eviction because he never gave Appellant notice of

alleged complaints concerning the premises. Respondent, on



account of his breach of the Lease, is also liable to Appellant

for attorney’s fees, costs and damages.

ARGUMENT
POINT I - RESPONDENT BREACHED THE LEASE, AND THE
TRIAL COURT IMPLICITLY RECOGNIZED THAT
BREACH IN SPITE OF ITS FINDING THAT A
CONSTRUCTIVE EVICTION OF RESPONDENT HAD
OCCURRED RELIEVING HIM OF THE DUTY TO
PAY RENT.

Respondent entered into a Lease with Appellant wherein
Respondent agreed to 1lease certain prenises for one vyear
beginning October 1, 1986. Respondent moved out at the end of
April, 1987, and Appellant suffered the 1loss of two months rent
before she could re-lease the premises as a result of
Respondent’s failure to give notice required by the Lease. None
of the foregoing is disputed in the record.

The trial court did not expressly hold that the
Respondent had breached the Lease, but rather determined that he
was required to share in the loss of two months rent suffered by
Appellant as a result of his 1leaving the premises before the
expiration of the leasehold term. While the trial court’s Memo
is unclear as to its rationale for holding Respondent liable for
one month’s rent only, it would appear from the context in which
the trial court discusses Respondent’s failure to give Appellant
notice of acts supporting the claim of constructive eviction that
the trial court also found the Respondent’s alleged verbal notice

30 days prior to his 1leaving a failure to perform under the

Lease.



Further evidence that the trial court effectively
determined a breach of the Lease, 1is its award of one month’s
rent in spite of its finding of a constructive eviction by
Appellant. A well-settled principle of 1law concerning
constructive eviction states:

"Where the tenant has rightfully abandoned the
possession, he 1is not required to return, upon the
landlord’s removal of the cause of the constructive
eviction, so as to render him liable for future rents."

49 Am. Jur. 2d Landlord and Tenant, Section 576 (1972) (citation

omitted).

The trial court was evidently aware of the foregoing
general principle in stating that as a result of Appellant’s
constructive breach of the Lease she could not complain about the
Respondent’s moving out (Memo 42). Clearly the trial court
regarded Respondent’s failure ¢to give written notice 60 days
prior to his leaving the premises as an independent act amounting
to a breach for which Appellant was entitled to compensation.

Upon a finding of breach of Lease by Respondent, and
apart from a finding that Appellant had constructively evicted
Respondent from the premises, the trial court should have awarded
Appellant the two months rent lost as a result of Respondent’s
surrender of the premises and 1lack of sufficient notice,
attorney’s fees, costs and damages (air fare of $158.00) without
offset since Respondent never pled for damages as a result of the

alleged constructive eviction. See Petersen v. Hodges, 239 P.2d

180, 182 (Utah 1953) (stating rule that in an action to recover
rent, attorney’s fees may be awarded only if there 1is an

6



agreement to that effect); see also Thirteenth & Washington Sts.

Corp. v. Neslen, 254 P.2d 847, 850 (Utah 1951) (stating that but

for tenant’s justified claim of constructive eviction, landlord
would be entitled to recover rent for the period following
tenant’s vacating during which premises remained vacant. Only
the trial court’s finding of Appellant’s constructive eviction

precludes such recovery.

POINT II - A TENANT CANNOT SURRENDER A
LEASEHOLD CLAIMING A CONSTRUCTIVE
EVICTION RELIEVING HIM OF A DUTY
TO PAY RENT WHERE HE HAS FAILED
TO GIVE THE LANDLORD NOTICE OF
COMPLAINTS CONSTITUTING HIS CLAIM
OF CONSTRUCTIVE EVICTION, THUS
DEPRIVING THE LANDLORD OF AN
OPPORTUNITY TO REMEDY THE PROBLEMS
COMPLAINED OF.

According to major treatise authority notice to the
landlord that the premises are unfit or wuninhabitable for
tenant’s purposes are required prior to a tenant’s abandonment.

See 49 Am. Jr. 2d Landlord and Tenant Section 840 (1970).

Whenever courts have considered the issue of tenant’s failure to
give the 1landlord notice of the complaints comprising his claim
of constructive eviction as a defense to the 1landlord’s action
for rent, those courts have uniformly held that such notice is a
prerequisite to the tenant’s claim of constructive eviction. See

Applegate v. Inland Real Estate Corporation, 441 N.E. 24 379, 383

(I11. App. Ct. 1982); Erickson v. Elliott, 31 P.2d 506, 508

(Wash. 1934); Eskanos and Supperstein v. Irwin, 637 P.2d 403

(Colo. Ct. App. 1981); Kaplan v. McCabe, 532 So. 24 1354 (Fla.

7



Dist. Ct. App. 1988); Middagh v. Stanal Sound Ltd., 382 N.W. 2d

303, 308 (Neb. 1986); and SGM Partnership v. Nelson, 705 P.2d 49,

52 (Hawaii Ct. App. 1985).
In Tietig v. Kusik, 279 So. 24 890 (Fla. Dist. Ct. App.

1973) lessor-owner of a condominium unit brought suit against a
lesser for rent due. The trial court granted Plaintiff’s motion
for a directed verdict and Defendant appealed. On appeal the
District Court held that the Defendant was not entitled to
abandon the premises on a theory of constructive eviction. There
the constructive eviction was an alleged harassment by officers
of the condominium depriving lessees of quiet possession and
enjoyment of the premises. In denying appellant’s relief the
district court stated:

Second, and more important, "a tenant who alleges
construction eviction by virtue of acts which fall
short of actual eviction, are not patently immoral or
illegal, are not expressly forbidden by the terms of
the lease, and are susceptible to remedy, should and
must give timely notice to the landlord of the
objectionable act and demand rectification. Falling 1n
this duty, the tenant cannot be heard to complain of
the acts 1in defense to an action for rent." [Emphasis
supplied] Richards v. Dodge, Fla. App. 1963, 150 So. 2d
477. The record reveals that defendant tenant did not
transmit actual notice of his complaints to the
plaintiff landlord, Mr. Kusik.

Id. at 891. The district court also found that the award of
attorney’s fees was clearly provided for in the lease and thereby
properly awarded by the trial court. Id. at 891.

While the requirement of notice to the 1landlord of
complaints supporting a claim of constructive eviction has not

been expressly addressed in Utah the Notice requirement has at



least been impliedly recognized. In Thirteenth and Washington

St. Corp. vVv. Neslen, 254 P 2d 847 (Utah 1953) the lessors of

office space sued for rent owing following lessee’s removal from
the premises on the ground of constructive eviction. The trial
court refused to grant 1lessors relief upon a finding of
constructive eviction and the Supreme Court affirmed. In
recognizing the validity of defendant’s claim, the Court noted
that repeated complaints were made and were followed by promises
from the Plaintiff’s agents that the conditions would be
improved, all of which justified defendant’s remaining in the
premises long after Defendants had made the initial complaint
See id. at 852.

In light of Respondent’s failure to complain to Appellant
about alleged breach of the Lease, allegedly committed by either
Appellant or her guests, so as to permit Appellant to rectify
those alleged problems, Respondent should not now be permitted to
avoid its obligations under the Lease and under the law.

CONCLUSION

Appellant requests a determination by the Court that
Respondent breached the lease and that the trial court committed
prejudicial error 1in finding and concluding that Appellant had
constructively evicted Respondent. Upon such determination
Appellant request award of two months rent, damages, attorney’s

fees and costs.

CERTIFICATE OF FILING AND SERVICE

I, Kenneth A. Bronston, hereby certify that I hand-delivered
9



an original and seven copies of the foregoing Brief of Appellant

tot he Utah Court of Appeals, 230 South 500 East, Suite 400, Salt

Lake City, Utah 84112 and that I mailed, by first-class, mail

four copies of said Brief to Maximillian Gregoric,

Defendant/Respondent, o se at 915 East 12600 South, Draper,
day of April, 1989.

Utah 84020, this AO

“Kenneth A. Bronston
Attorney for Plaintiff/Appellant
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ADDENDUM "A"Y



THIRD CIRCUIT COURT, STATE OF UTAH

SALT LAKE COUNTY, SALT LAKE DEPARTMENT

JENNIFER JOSEPHS, )
Plaintiff, ) MEMORANDUM OF DECISION
vs. ) CIVIL NO. 873012440 CV
MAXIMILLIAN GREGORIC, )

Defendant. )

The above entitled matter was heard by the court on
December 5, 1988.

Plaintiff claims damages for breach of a lease agreement by
defendant. Defendant claims that plaintiff breached the lease
by denying him full and free use of the leased premises.
Defendant also counterclaims for the amount of his cleaning
deposit because of plaintiff's failure to comply with the
provision of Section 57-17-3 of the Utah Code.

Plaintiff presented evidence that defendant had breached
the lease by leaving without the required 60 days written
notice. Plaintiff also claims damages for cleaning expenses,
for a heat bill which defendant was obligated to pay under the
agreement, and for air fare for her to return to arrange to

re~-lease the premises.



Defendant presented evidence that plaintiff had
constructively breached the lease by not confining her use of
the premises and that of her guests to the landlord's apartment
as provided for in the lease. Defendant and his witnesses who
were co-occupants of the premises at the time of the lease,
testified that plaintiff's guests often trespassed upon
defendant's portion of the premises, using the washing
facilities, the kitchen and bathroom and turning up the heat.
Both Chris Rogers and Julie Gregoric claimed that this
unwelcome intrusion by plaintiff's guests, and indeed by
plaintiff herself on occasion, interfered with their full
enjoyment of the premises and caused them to move out.

From this evidence which the court finds persuasive and
which was not rebutted by plaintiff, the court finds that
plaintiff was in constructive breach of the lease agreement,
and cannot now complain about defendant moving out. However,
the court also finds that under the doctrine of mitigation of
damages, the defendant must share in the damages suffered by
rlaintiff. He claims he verkally nctified her 30 days priocr to
leaving of the problems and his intentions. The court believes
the better evidence is that defendant never conveyed to
plaintiff how the actions of her guests were denying him full
use of the premises, so she was never able to correct the

situation.



Plaintiff suffered the loss of two month's rent before she
could re-lease the premises after defendant left, and defendant
must share in that loss. The court also finds that defendant
is responsible for the heat bill in the amount of $167.15 and
must reimburse plaintiff for that. The court also finds that
plaintiff is entitled to keep and apply defendant's $400
security and cleaning deposit to the cleaning of the premises
required from his occupancy.

Judgment is therefore granted on the comvlaint in favor of
plaintiff for $630 representing defendant's share of the
damages for lost rent, and for $167.15 for heating costs, for a
total judgment of $797.15 to bear interest at the rate of 12%
from the date hereof.

On defendant's counterclaim for return of the cleaning
deposit plus penalty, the court finds for the plaintiff on the
grounds that there was no evidence that defendant notified
plaintiff where the deposit could be sent as required by the
statute.

Each party will bear its cwn costs; nc attorney fees
awarded. Attorney for plaintiff will please prepare the
appropriate order of judgment.

Dated this day of December, 1988.

P d

e —
Y

Philip K. Palmer
Third €Circuit Court Judge



ADDENDUM "B"



.
LEASE-kENTAL AGREEMENT AND DEPOMIf RECEIPT (]

MAXIMILIAN GREGORIC

FROM. .
herelnalter referrod to as Tenant
of $.:4630.00 ( One Thousand Six Hundred Thirty Dollarsd DOLLARS'
by , as a deposit which, upon acceplance of this rental agreement, shall belong U
r of the premises, hereinalter referred to as Owner and shall be applied as follows: RECEIVED ' PAYABLE PRIOR TO OCCUPANCY
lhe period trom.. QG TODET 1, 1986 y, October 31, 1986 600. 00 s "
month's rent (vueiiriiiiiiieiiiieiiiiiionnenss S 630,00 , $
BEPOSIE v v e uueenneresseoeanneenusseesseesossosnsonsocnsensnsnsnnnenase $ 200.0Q $..m
3 S T PR eessnnsnanyg Sressesesansanaeied $
chorge, . (WINDOWS'AND WALLS) .. 0 .. S 100,00 - $
PET DEPOSIT ' e . 160, 60 . :
‘ $ .14630.00..  $

L R R N I R R R R R R R R R R )

e event that this agreement is not accepled by the Owner or his authorized agent, within

1t hereby offers to rent from the Owner the premises situated In the City of SALT LAKE Count/v of S
described as 680 EAST FORT UNION BOULEVARD , consisling of HOUSE/DUPLEX

! following TERMS and CONDITIONS:
The term hereof shall commence on OOtObg’:I‘L 1 , 1986 and continue (check one of the two following alternatives

til September 30 1982, ' 0
1 a month-to-month basis therealter, until either parly shall terminate the same by giving the other party '
myddaduttatNanan trapara et Enmim b yn O Ly LA ST ST O T AL L R O TR, ™

Rent shall be $_630.00 per month, payable in advance, upon the 1ST day of each calendar month to Owner «
worized agent, at the following address: DEPOSIT - F.I.B, -~ HILLSIDE PLAZA Acct #2812526 8 0118

h other pl be designated by 0 from ti ime, In th Id wilhin five (9) t date, Tenant agrees to pay a lal
51 $10.00, Tenant agress furthet to pay ¥5.00 for each dishancned bank sk, LATE FEES BUVAER T6 Py o= Ter

PLE OCCUPANCY: It Is expressly understood that this agreement is between the Owner and each signatory individually and severally. In the event of default by ar
nalory each and every remaining signalory shall be responsible for timely payment of rent and all olher pr‘ovisions of this agreement.

1ES: Tenant shall be responsible for the payment of all ulilities and services, except: SEWER, WATER AND G

hall be pald by Qwner, Feiesis v N MR A PR RATE AN SR S R R I 6“”“*“\'."%5’;’!\*4""‘*’?"”?"“'?."-*F“'”":“’-*“-""‘”No PR PUAR A RV 1] JAD] o on e
he premises shall be used as a residence with no more than " adults and children, and for no othe
%, without the prior wrillen consent of the Owner. Occupancy by guests staying over 15 days will be considered to be In violation of this provision.

No pets shall be brought on the premises without the prior wrillen consent of the Owner. 100 deposit - extra.

E RULES: In the evenl that the premises are a porlion of a building containing more than one unit, Tenant agrees to ablde by any and all house rules, wheth
gated before or after the execulion hereof, including, but not fimited to, rules wilh respect to noise, odors, disposal of refuse, pets, parking, and use of common area

shall not have a walesbed on the premises withou! prior wrillen consent of the Owner.
ordinances and requirements of all municipal, state and Yederal authorities now in force,

days, the folal deposit received shall be refundec

days writlen notice delivered by certified mai

{IANCES AND STATUTES: Tenant shall comply with all stalutes,
may herealler be in force, pertaining lo the use of the premises.
*NMENT AND SUBLETTING: Tenant shall not assign this agreement or sublet any portion of the premises wilhout prior writlen consent of the Owner,

TFMANCE, REPAIRS OR ALTERATIONS: Teasal acknowledges that thé premises are In good order and repair, unless otherwise Indicated herein. Oweer «
feve give Teal 2 wnllen inventory of furmitinre and furnishings on the premises and Tenant shall bYe deemed lo have possession of all said furniture and oo

renlition sad 1egair, uniess ha objeels thereln in writing within five days alter recelpt of such inventory, Tenant shall, at his.own expanse, and at 3",'"“}
ve hwooremises n 8 clean and sanitaty manrer incluging all equipment, appliances, furniture and furnishings therein and shall surrender the srme, 2t terminali
» in as good condilion as received, normal wear dna icar excepled. Tenant siall be responsitle for ol tepalis raquised for ewnesad plumbing-or ele:![lcq" whisg 2

IN (.

mages caused by his negligence and hal of his family or invilces or guesls. Tenant shall nol paind napsr ar alhsruics radarnrals pr mabe Aaryticns 25 the oo
s Whe priar wriltea consent af the Dunge, Tenant shall {nigale and mai1on o o ang . vy dawi ane sbiubbaty, and keep the same clear
hour ~cedS i Such grounds are @ pait of Whe pramises and are exclusively lor the use of the Tenant

¢ AND INSPECIION: Tenant shail peimit Owner or Owner's agents to enler the premises at reasonable timgs r-ki upon _reasonable nguice for lhe puryen
ling the premises or showing the samé {o prospective tenants orgnurchasms, or for &aking necessary repairs. Jf:.’Rf{ éOk - 94§—§665
MNIFICATION: Qwner shall not be liable for any dawape or injury lo Tenant, or any other person, or o any properly, occuriing on the premises, or any p.
of, or in common areas thereof, and Tenant agrees to hold Owner harmless from any claims lor damages no matter how caused, .

SESSION: If Owner is unable to deliver possession of the nremicee at the rommencsment horenf Dwner <hall nnt ha liahla for anv damaoe rauced therehy 1

thus agreement be void or voidable, butl Tenant shaV

red within dav
AULT: Any-failure by Tenant to pay rent whe

ises Is hereby subject to a len in favor
1 the event of a default by Tenant, Ov
ent as it becomes due, or (b) at ap

. Including the cost of recoverin'g

sion, of the amount by which * ©
JRITY: The sccurily depos}
r porlions of said deposi® i
to apply the Secutiljé‘
OSIT REFUNDS: £
ORNEYS FEES {:T il
'r shail be en’ &)};
IVER: No f- A
w's right 7§ i.n
MCES: ,\ /t:co's’-\
ess, o+ i) N
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ACCEPTANCE

dersigned Owner accepls the foregoing offer and agrees to rent the herein described premises on the terms and conditions herein specificd, The Owner agree:

, lhe Agent in this lransaclion

s

es rendered and authorizes Agent to deduct said sum from lhe deposit received from ‘Lessee. This agreement shall not limit the rights of Agent provided for it

1 of olher agreement which may be in ellect between Lessor and Agent,

The undersigned Owner hereby acknowledges receipt of a copy hereof.

.........

DOLLARS!

DATED S [
T A -
.Owner's Authorized Agent PR A ey k\ . \ et W - Owne
Address . Owar,
Phone Addres
.............. Phone

TENANT'S PERSONAL AND CREDIT INFORMATION

i:ed length of occupancy

PERSONAL DATA

) MAYIVIIC t AN

GREGOR 1 C

Date of 7-22

Social SecurityNo. /.2 (, - SO ~ 4752

Birth Gl

Drivers Lic. No. 4/

Expir. Date, 7))

of Spouse

Social Security No.£5 18159 353090¢ Y355~ (.

Drivers Lic. No.

Expir. Date

\ Address,

7 S0. dAEOLD ST, &)d&(é%/ /Y Res. Phone 218 £0S - Y/ /9 Bus. Phone}( £ - 575 - /S

ng at present address Landlord or Agent Phone
ng at previous address Landlord or Agent Phone
>.atus Single Married, Divorced Widowed

mls: }

_Relationships: ¢z 5 /ﬁ%g,{”jk </¥/35’é/////§/7ﬁ/€/) (25

Pets?

Aees: 70 ) 6 VIRKY (25D

64

ke VOLRSWAGEn Year /9 5 3

Model

ANEs1T

Color  /C&D

License No./ 842 0 / ﬁv’c

v LIMNEVILLE 967
AL AN C A S

15¢Ncs:

OCCUPATION

Wir339 L7)

) PRESENT OCCUPATION * PRIOR OCCUPATION * SPOUSL'S OCCUPATION
o ADND LD /(/’/szz'@f?w = - i

iployzd, d.b.a. ) o T Ty

we Address 57 5b. tbtrpzq,- .s.’L._.._EKHOIg‘L}./AI_AM__[/Q/}

s Phone 219 -875 - 1253

(Business

o e e

nd Title of Sup~e—r~i(;“ T T

g T

'“G-ro‘ss-lncome

«'4 or self employed less than two ye-
|e informalion on prior occupation.

eference

P

ni/uﬁm.

CREDIT REFERENCE

i\
~
%
X

{
!

o

%d‘«d:d may lesr

L
¢ filed a petic®
r wilfully and intéd.
THE FOREGOING ,

Z]Q

Y

v
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ADDENDUM "C"



M. GRECOPIC: Objection, hearsay.

HE WITNESS: And I can produce that--and I can
produce that perscn in court--I can »reduvce a statement from
stating that he askod me if ths house was zvailable, that]
2 was ashed to leavwe, tha mar saide-hels a manacer yp at
tho Stake Pis,

T CAYRC . Tinte ohlected  malar, g2 don't
volunteer any nore statenen<s,
SRR ) 5D

THI WITMLSY:  TI'm ogorvy,

¢ {(By Mr., Bronston) dHew 4id Mr, Gragoric actually

Q2
; 1s
D

A Standing in mvy hallyav 25 I was gettine on an air-

13

14

15

16

w13 NTe--28

walking out the

PR
tall ycu,

had mwv ognifcasas in my hand and I was

S

camenkar, 'causan I was flonred Ua gaid. Jennifer, I've
53T T2 tall van zomashing, he 33id T'm osorrv, I lied about
daposltning the ¥ant, Bacange T ovranted ko wse nn my last rent
That waz--my 13st vonkhis vent that wag on dencsit, and
Tatre omTmting it e £y dawua T'm r2ally sowry, but I
oughe 2 hermaa
: - mE e e Caawerde Socswen sl G
it raslly tloos
K K] e N
bl Mhah convavontios de veallve~that conversation,




also have my own telephone in my apartment, for the use of
myself and any guests that ever did stay there.
Q Now, the reason--
(Tape turned off. Remainder of direct examination
not recorded.)
THE WITHESS: but I don't remember, exactly..

CROSS-EXAMINATION

BY MR. GRLGORIC:

Q Do you recall asking me to drive Jay wherever he
wanted in your stolen car?

A I don't recall that. I'm--I mean, it's possible.
I don't really recall that.

Q Did you--then what, the police hauled him away,
or--

A I remember you said, he's here, what should we do,
and something to the effect, 'cause that conver--1I remember
just--I remember I told you to call the police. I think you
said that Julie wanted to call the police, and you didn't
think that--that you didn't think that we should, and could
we try and work it out, and I said, no, I think we should
call the police; he stole my car, he's broken into the
house, he's illegally occupying that, he's trespassing and
he's stolen my car, he's not being reasonable. Call the
Police., I know I told you to call the police.

Q Did you make a stolen car report?
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to two months' rent following Mr. Gregoric's leaving the
premises, that the fuel bill belonged to the premises at the
time that he was in residence there, with acconpanying $167
bill, that attorney's fees are appropriate in the case,

that the cleaning bill is appropriate and that Hiss Josephs'
costs in having to agpear on this are provided for in the
lease, including her air flicht out bere for which she would
have been~-there would have been no other reason for her to
appear here other than to re-rent this place at that time.

I think under those circumstances, it's appropriate
that she be awarded everythinc that she has sought in the
conmplaint, and which in fact does not include everything
which she micht heve pled for.

THE COURY: Do vou want to make any proffer of
attornev's fees, ir case I decided to award then?

IR. DBROMNSTCMN: VYes. Through today, I reckon that
cur attornev’s fees are in the amourt of $840, that being 14
hours at $60 per hour. Court will note that we have appeared

here on a metion to comrel, and the discovery has been

)

C

r

néucted, so there have Leer other appearances and also a

.retrial hearing; »ius cos*ts, which I don't have but

'UIli, CLUTY: 211 right.  Thank vou.
Ckay. lr., CGregoric, vou ray arguc vour case.

MR, GRLGORIC: I just would like to state that I

GG
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Q Uh huh (affirmative),.

But you heard Miss Josephs

testify that on each cccasion that she appeared, she spoke

to Mr. Gregoric?

b2

Ca s -
G Did Iiiss Josephs, vou

. : .
appeared without notice: did she

e

either cooir her

{

our apartment

quite frequently to

0 2ad Aid vyeu obiect to tha+?
- L4
A o, not ant the nime,
N 23 . e T S ones - J1
¥ Did you cver okject to her, directly?

A No, I never did, directly,

0 Would vou sav that she resided primarily in her
own apartnant?

A Primarilv, wvas.

G wWhat pnroontace 2f the glace was her apartment

P - o~ e d e, oo . -
with respect to the ontire hanea  wronld von zZaw?
- S cevaig e o~ P57 205N
-t - i I - ..h-; Lala /’,. -
i y
~ .t o
;
" Tt ~ A v by b ST FECE LY B SR | i
e 3 N 2 ~ . S
Tomnared Lo thoe give of the house.,

s

»
o)
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will,

0

U
trying to
A
in. the

gotten it

o
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*e3

no longer

nd 80

iight of

Jay very often did; he would walk in and out at
Okay.

And so did Jerry Cox, and some guests.

Do ycu recalil Jennifer Josephs coming in and
sit down for coifee, or cooking her--

Yes, I do, &and I know I didn't object, and now,

should have, and I should have

i T - -
things,; 1

in writing; but I would be sitting at the breakfast

she'd come in, have a cup of coffee and sit down and

te us, like it was her apartment.

pid this~~did this grow on you, oOr--

Yes. It becams worse and worse and--until it was
accuptal.le,

Uh huh (affirmative).

To be paying $£€00 a month rent and have other

your stove and sitting

rid vou feel

SLITMeY 2

b H Y L s Ak s SR WAaS g()lr},g O
e w0t e -~ - il
1 . ye <
g b .t f 3 . W —
BN RAL S e PR : S e WIME LRz,

etz o lirtle concerned

thres tines Jduring the winter, and

5%
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A I--I believe by my actions, and not words, that
she was aware that we were getting--that things weren't
working out.

Q And you've never delivered written notice as to

those corplaints?

9] And I believe your testimonv was that the effort
Lo locate 4 new viacs ah thiat time WAas ton qreat; correct?

A Anything could be donsa. I think it's difficul: zt
the-~during the s8ki seas--especially the beginning of the ski

seasotn, when the majority of our problems were taking place,

and-~well, go on.

4

” Did you ever enter iss Josephs' apartment on any

SeTasicn, ever?

A Yes., I was invited,
Q You were invited in. UHcw, with respect to your

leaving the premises--
A And let me just clarify that last statement. ¥When

i dia enter har agarwnent, it was for Lusliness purnosas,

: -~ - - Fd * P
in temms of tne l&ase agvasnant, davment of checks or. vou
Cleew, Lt aleefi, o i Fiez ULy L e L WAL LS LES8S . dius D a4
- - A - -
R L 2 ! - =
aizie E2RILLE gaa L3 HER R B SRS RS Lt
- c » 3 Lt N - 23 = i ¥ - T 3
¥ rou say you were paid Ior the Work that you

initially concracted for with her, is that correct, on the--
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after she'd called us several times, we decided that it was--

I mean, we think we're right, but we'll try and pay. Her
address was on the lease, there is no excuse not to resubmit
it, but at the end, she was like, if you don't pay this bill,

T

{'n going to ste you and take you to Court, and it ended up,
fine, well, L'11 see vou in Cour:s then.

And I wasn’t--I pever had any~-1tT was never my

P"‘ .
iy

?
.

de Ve theres seasopnally as-~-vou Know, six menths, as

[#2]

3 . TSR - e ey e - AP - " . - - B -
e contends, I thinx our jobs and our record prove that

% . v
il Rt S AT e 1Y mrr3 ! IR ATel W 0t s e ST C S O yu A= Ll sl i B D e M
TH W e oA i) oLdln HE= 2 1 WwLeners ,..;‘.-..3.3 e’} 12t e A ra 82 der i WRAITY
e . . Lot r Loun LN R P ~
T AN DGR P i I Y s e P “, LAT LT T I i YT £
N T IR SR PR R i.ﬁ.&._ HEDLLIRE A8 A0 eeVaellY Wilis, LUS. -

»

incw, once I decided to get marrizd, in the spring akout
when all of this was coming to a head, too, we said, forget
it, we'll just go buy a house and we won't have to deal

wigl this. And it juszt, I~--well, I kinda never reslly cbject

L0 aomethingy unt il

e T e emrw -3 [ e o - vy Y = g T o . »
SUCCACAY RY O Tault, 20d STOSKWasd Lo s i TOUOnNT TALS Wi
reoRved srresuthtoa alse Looraocant wonod hava
B S S I = X £ 2 T S O A D E i A S S N S R

P : P - e 1., - P, - - . . s
And 1T was our mistake, I guess, ©o stay as long as
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7\\ RSN
KENNETH A. BRONSTON #4470

e . ?
ANDERSON & HOLLAND %éi - o&lpq
623 East First South a ﬁEB.
P.O. Box 11643 N
Salt Lake City, Utah 84147-0643
Telephone: (801) 363-9345

THIRD CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

FINDINGS OF FACT AND
CONCLUSIONS OF 1AW

JENNIFER JCSEPHS,
Plaintiff,
vs.

MAXIMILLIAN GREGCRIC, Civil No. 873012440 CV

M e e e s Sl S N P

Defendant.

The above entitled matter came on for trial on the
December 5, 1988 before the Honorable Philip K. Palmer. The
Plaintiff appeared in person and was represented by her counsel,
Kenneth A. Bronston and the Defendant appeared pro se. The Court
having considered the pleadings and papers of file, having heard
the testimony of witnesses intrcduced on behalf of the parties,
and being otherwise fully advised in the premises, now makes its
Findings of Fact and Conclusions of Law as follcws:

FINDINGS OF FACT

1. Plaintiff’s Complaint alleges damages for breech of
a lease agreement with Defendant, including damages for two
months lost rent while Plaintigf sought another tenant, cleaning
expenses, a heat bill which Defendant was obligated to pay under
the agreement, for air fare for Plaintiff’s return to arrange to
re-lease the premises, and for attorney’s fees.

2. Defendant claimed that Plaintiff breaéped the lease
by denying him full and free use of the leased pgemises; and

further that Defendant is entitled to the return of his cleaning



deposit because of Plaintiff failure to comply with the provision
of Section 57-17-3 of Utah Code Annotated (1953).

3. Plaintiff and her guests did not confine their use
cof the premises to the Landlord’s apartment as provided for in
the lease.

4. Plaintiff’s guest often trespassed upon Defendant’s
portion of the premises, using the washing facilities, the
kitchen and bathroom, and turning up the heat.

5. Plaintiff and her guest’s use of Defendant’s
portion of the premises was an unwelcome intrusion.

6. The Defendant was under a duty to notify Plaintiff
in writing (60) days prior of his intention to 1leave the
premises.

7. Defendant did not provide to Plaintiff the required
(60) day written notice prior to his leaving the premises.

8. The Defendant never conveyed to Plaintiff how the
actions of her guests were denying him full use of the premises.

9. As a vresult of Defendant’s failure to notify
Plaintiff that the actions of her guests were denying him full
use of the premises, Plaintiff was never able to correct said
situation.

10. Plaintiff suffered the loss of two months rent
before she could re-lease the premises after Defendant left.

11. The Defendant is responsible for the heat bill in
the amount of $167.15.

12. The Plaintiff is entitled to keep and apply
Defendant’s $400.00 security and cleaning deposit to the cleaning
of the premises required frem his occupancy.

13. Plaintiff should be granted Jjudgment on the

Complaint in the amount of $630.00 representing Defendant’s share



of the damages for lost rent, and for $167.15 for heating costs,
for a total judgment of $797.15 to bear interest at the rate of
12% fram the date hereof.

14. Defendant never notified Plaintiff where his
security and cleaning deposit could be sent as reguired by
statute.

15. Defendant’s counterclaim for return of cleaning
and security deposit should be dismissed.

16. Each Party should bear it’s own costs and no
attorney’s fees should be awarded.

From the foregoing Findings of Fact the Court now makes

and enters it’s:

CONCLUSIONS OF LAW

The Court concludes:

1. That Plaintiff constructively breached the lease by
not confining her use of the premises and that of her guest to
that of the Landlord’s apartment and by her and her guest’s wuse
of Defendant’s portion of the premises.

2. Defendant failed to mitigate his damages by not
informing Plaintiff of his intenticn to leave the premises (60)
days prior to his leaving and never conveying to Plaintiff how
the actions of her guests were denying him full use of the
premises so as to permit hef to correct the situation.

3. Judgment should be granted on the Complaint in
favor of Plaintiff for $630.00 representing Defendant’s share of
the damages of lost rent, and for $167.15 for heating costs for a
total Judgment of $797.15 to bear interest at the rate of 12% of
the date hereof. Also, Plaintiff is entitled to keep and apply
Defendant’s $400.00 security and cleaning deposit to the cleaning

of the premises.



4. The Defendant’s counterclaim should be dismissed
with prejudice.

5. Each Party should bear it’s own costs and no
attorney’s fees should be awarded.

DATED this /3 day of Qzﬂ,/, 2 1., 1989.

éQQY TH; AgdééT

PHILIP K¢ PALMER ~ A
THIRD/J(RCUIT COURT JUDGE

CERTIFICATE OF MAILING-

I the undersigned do hereby certify that on the Sﬁb

day of ES\CQQJ$JA$AJ¥* 1989 I mailed a true and correct copy of

Plaintiff’s™ Findings™ of Fact and Conclusions of Law postage
prepaid, to the following:
Maximillian Gregoric

915 East 12600 South
Draper, Utah 84020

O We o D
1N A

code:jjosfact
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