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IN THE SUPREME COURT OF THE STATE OF UTAH

St St e e i Pt ot e i e e et . e o (v b s B ot T e o P} et A T i ot e oy A o A e A e S e T S P e v -

WAYNE H. BRAITHWAITE and )
ELIZABETH F. BRAITHWAITE,

Plaintiffs/Appellants,

——yg—— ' Case No. 14691

)
E. MAYO SORENSEN, VERA A.
SORENSEN, and FIRST STATE )
BANK OF MANTI CITY, MANTI,
UTAH, )

Defendants/Respondents. )

STATEMENT OF THE NATURE OF THE CASE

1

(%

The appellants filed this action in the District Court of
Sanpete County, State of Utah, to compel the respondents to
convey title to real estate being purchased under an Agreement
entered into on May 9, 1973. A copy of this Agreement is
attached.”

The Agreement provided, among other things, that the
appellants would purchase the real estate described for the sum
of $900.00, $200.00 down and $700.00 payable when the contract
was signed on May 9, 1973. The Agreement, further,-provided
that the respondents', Sorensens, deed would be placed in
-1 -
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escrow with First State Bank of Manti City, Manti, Utah; and
that when a tax lien release was received from the U. S.
Internal Revenue Service, the transaction would be completed
with the deed being delivered to the appellants; and the
balance of the purchase price, $700.00; would be paid to the
sellers. Termination date of the contract was May 9, 1976,
with provision that the escrow funds and'deeds would be re-
turned to the parties if the tax lien had not been paid by
then.

On December 31, 1975, appellants received a letter from
the Internal Revenue Service, a copy of which is attached,
indicating that they would accept the éum of $900.00 to dis-
charge said tax lien. The appellants then made an offer of
settlement and agreed to pay $200.00 more to satisfy said
tax lien and waive all further claims against the respondents,
if the transaction would be completed and Sorensens' deed
delivered to appellants. This offer of settlement was dated
and mailed to the respondents on May 5, 1976, a copy of which
is attached.

Because of the refusal of Sorensens and First State Bank
of Manti City, Manti, Utah, to deliver the deed to appellants,
this action was commenced. Respondents, Sorensens, then filed
a Motion For A Summary Judgment.

-2 -
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DISPOSITION IN LOWER COURT

The respondents', Sorensens, Motion For A Summary Judg-
ment was granted by the lower ééﬁrt on June 25, 1976, a copy
of which is attached hereto. . ‘ -

RELIEF SOUGHT ON APPEAL

The appellants are requesting that the lower court's
decision be reversed, and that the respondent, First State
Bark of Manti City, be ordered to deliver Sorensens' deed to
the appellants. The Internal Revenue Service tax lien would
be satisfied from the escrow funds and the balance to be paid
by the respondentg, Sorensens, to the extent of $900.00, or by
appellants, as previously offered.

STATEMENT OF THE FACTS

There are no facts which are in dispute. The contracts,
pleadings, briefs, exhibits, etc., were the basis for the lower
court judgment. The only issue is the legal issue as to what
the parties intended from thelwording of the contract dated
May 9, 1973.

ARGUMENT

It would appear from the wording of the contract that the
parties were intending that the appellants were purchasing the
real estate indicated for the sum of $900.00. The appellants

paid the $200.00 to the respondents, Sorensens, and $700.00 to

, - 3 -
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the First State Bank of Manti City, Manti, Utah, as required.
The only obstacle to the completion of the sale in May, 1973,
was the existence of the Internal Revenue Tax Lien.

When the Internal Revenue Service agreed to accept $900.00
in settlement of this tax lien, and with the offer of the
appellants to pay this, the transaction should have been
completed. With this offer, the appellants would have been
paying $200.00 more than was originally agreed upon. Respond-
ents, Sorensens, should now be required to pay the difference
between the balance in the escrow fund of $700.00, plus accrued
interest, and the $900.00 owing to clear the tax lien, or
appellants would pay the difference, as offered.

The appellants complied with all terms of the Agreement.
It now appears that the respondents, Sorensens, do not.want té
perform, as the property has, probably, increased in value. The
agreement of the Internal Revenue Service to accept payment was
more than five months prior to the termination of the contract;
and First State Bank of Manti City, Manti, Utah, should have
delivered Sorensens' deed to the appellants at that time, in
accordance with appellants' offer of settlement.

The contract, which was drawn by Sorensené' attorney,
makes no mention of whose obligation it was to determine if
the tax lien release from the Internal Revenue Service could

- 4 -
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" be obtained. The sellers made no effort to clear the tax lien;
and when this became apparent to the buyers, they then con-
tacted the Internal Revenue Service and received the settlement
offer.

With all conditions of the contract"having been fulfilled,
the buyers should be entitled to a specific performance
requiring conveyance of the real estate to them, as agreed.

Where there is a mutuality of remedy and obligation to
perform by the buyers, then the sellers likewise are under
the same obligation. This general rule is stated in 71 Am. Jur. 24,

.page 37, as follows:

§22, Mutuality of remedy as dependent upon
the right of each party to specific per-
formance.

"The rule that equity will grant a
decree of specific performance of a con-
tract only if there is mutuality of remedy
is often stated, particularly in the
earlier cases, in such a way as to in-

- dicate that this mutuality of remedy -

- requires that the remedy of specific
performance be available to both parties
in order to be available to either, and
in cases in which the right of a party
to specific performance is clearly rec-
ognized, as in the case of a vendee of
land or of personalty of a peculiar
nature not readily procurable on the
open market, it requires that the other
party also be entitled to the same remedy.®

The buyers having paid the full purchase price for the

'property by paying $700.00 into the escrow and $200.00 direct
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to the sellers had completed their obligation and were legally
and practically bound, having paid the full purchase price
| for the property.

Ordinarily, the seller is ;equired to take what steps
are necessary to clear title to real eétate, to complete the
sale. There is nothing in this contract which indicates that
the sellgrs did not have this responsibility. Any ambiguities
or uncerfainties in the contract should be construed against
the respondents, the maker of the contract.

A Utah case which concerns specific performance of water
agreements states the general rule in Genola Town -vs- Santaquin
City, cited in 80 Pac. 2d, page 934, as follows:

"Specific performance is granted by
equity when it is plain that the party
".should and can perform and refuses to do
so, and injustice not remediable by a
money Jjudgment would otherwise result.
The nature of the remedy is revealed by
the fact that equity takes a hand because
the legal remedy is inadequate. The
development of the doctrine of mutuality
as to remedy reveals that it was founded
on the idea that one party should not have
from equity what the other party could
not have obtained had it applied. The
doctrine that at the time of making of
the contract there must be mutual fixed
obligations is not tenable. If the
contract itself provides for a prelim-
inary period definite or indefinite in
which it is to be determined whether a
condition precedent which will make the
contract binding will take place, and
before withdrawal by the obligor of the

Digitized by the Howard W. Hunter LawL ilgary.-). Reuben Clark Law School, BY U.
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contract, it becomes bilateral by per-
formance of the condition precedent,
equity may under the rule above laid
down decree specific performance in
order to do justice or prevent injus-
tice, as if the contract from the
beginning had been bilateral.”

It is ‘submitted that if there was a condition to the
completion of-the contract, to-wit: safisfaction of the
Internal Revenue Service Tax Lien, ﬁpon elimination of this
defect and beforé~terminatibn of ‘the contract, that respond-
ents, Sorensens and the First State Bank of Manti City,
Manti, Utah, should have been obligated to deliver said deed
to appellants and pay the tax lien, which they refused to dé.

"Because of the uniqueness of land, it is the desire
of the buyers to receive this particuiar piece of property.
- Specific performance is the only remedy that would be fair
to the appellants.

With the contract providing, under Paragraph 3, that
the buyefs should pay all taxes, etc., which they paid, and
given immediate right of possession, under Paragraph 4, it
would indicate that the parties had intended a completed sale,
~ subject to payment of the tax lien. Paragraph 9 of fhe con-
tract, also, provided for attorney fees; and appellants asked
for $550.00 attorney fees and éourt costs in the lower court.

The appellants should be awarded attorney fees and costs in

this amount for sellers'® breach of contract.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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CONCLUS ION

It is respectfully submitted that the decision grant-
ing respondents’', Soréﬁsens, Motion For Summary Judgment,
should be reversed; and that a judgment should be granted
in favor of the appellants for specific performance obli-
gating the respondents to pay said funds, as escrowed herein,
in release of the tax lien and deliver the respondents',
Sorensens, deed to appellants, and appellants given their
attbrney fees and costs.

Respectfull_ﬁsubmitted,

i A

KEITH E. MURRAY
Attorney for Plaintiffs/Appellants

- 8 -
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RECORDED 5-9-73 AT 5:00 P, M, BOOK.‘169 PAGE 4073
reoutsT OF .. Wayne ‘H, Braithwaite

)y - W, é Cou Oj;ER '
gl T ORI G SN SOV 4 s e

FENIES e

AGREEMENT FOR SALE OF REAIL AND PERJONAL PROPERTY

This Agreerment made this 9th day of May, 1973, by &nd between
MAYO SORENSEN and VERA SORENSEN, his wife, of Manti City, Sanpete
County, Utah, hereinafter called the SELLERS and WAYNE H. BRAITHWAITE
and ELIZABETH P, BRAITHWAITE, his wife, of Manti City, Sanpete County,
Utah, hereinafter called the BUYERS,

WITNESSETH:

1. The Sellers in consideration of the co#ehants and promises
on the part of the Tuyers hercby agree to sell to the Buyers and the
Buyers hereby agree to purchase from the Sellers on the terms herein-
after set forth the real and personal property located in Manti City,
Sanpete County, State of Utah, described as follows:

Vﬁeginning at the Southeast corner of Lot 4, Block 69,

Plat "A" Manti City Survey, thence North 128,00 feet,

thence ¥Yest 13.00 rods, thence South 128.00 feet, thence

East 13.00 rods to the point of beginning.

Together with the improvements thereon and the eppurtenances
thereunto belonging or in any wise appertaining, includiﬁg the Primary
Water Right from Manti City Creek as heretofore used on the foregoing
described tract of land for the irrigation thereof.

2. In consideration of the aforesaid sale by the Sellers the
Buyers egpree to pay a purchase price of NINE HUNDRED DOLLARS, payable
to Sellers at the First State Dank, Manti, Utsh, as follows: $200.00
down, receipt of which 1s hereby acknowledged, and the balancs of
$700.00 payable on the signing of this contract, May 9, 1973, and

placed in escrow at the First State Bank, until & release of the Federal

. Iy - - - ‘
Tax Lien No. 81654-079-296,0471 1s f11ed with the Gounty Recorder of
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the Duyers,

Should such release of Federal Tax Lien nof be filed with the
County Recorder within three years from the date of this Agreement,
the bank as escrow shall return the $700.00 to the Buyers and the other
papers to the Sellers, and hoth parties shall be released from all

obligations in connection with their agreement herelin.

3. The Buyers shall pay all taxes, speclal improvements and
asgessments a3 they become due and before they become delinquent,
excepting the taxes and assessments for the year 1973 which shall
be paid pro rata b& the parties. The 1972 and all prior taxes,
special improvements and assessments have been paid by Sellers in
full.

i, ‘The Puyers may take immediate possession of sald property
and may continué in poseession while this contract remains in good
standing; ané until a bresach or default. The Buyers agree to maintain
the said premises in as good condition as they now are, reasonable
weér and depreciation excepted.

5. It 1s mutually agreed that the Sellers, upon the execution
of this Agreement shall execute a good and sufficlent Warranty Deed
in favor of the Buyers to the above described premises, and the sald
Deed, together with a copy of this Agreement, and the Abstract of
Title, as soon &s prepared, shall be placed in the Pirst State
Bank, Manti, Utah, in escrow. The sald bank is hereby designated by
these parties as Escrow Agent. The sajid Escrow Js authorized and
directed to deliver to the Bujera the ¥Warranty Deed and the Abstract
at such time as the Buyers shall have performed all of the covenants
on thelr part to be performed.

6. The Sellers agree to deliver to the Buyers good and

marketable titlwdittebbkeomendivandyperasdofdd propéirtystierein desceribed
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vavvuLvvie, assifns ana successors of the respective parties.,

8. It 1s hereby expressly understood and agreed by the parties
hereto that the Buyers accept the saild proﬁ?fty in ite present conditio;
and there sre no representations, covenants or agreements between the
parties hereto with reference to said property, except as are specifica:
set forth and attached hereto. |

9. Buyers and Sellers agree that should they default in any of

the covenants and agreements herein contained, to pay all costs

and expenses that may arise in the enforcement of this Agreement,
either by suit or otherwise, including a reasonable attorney's fee.
IN WITNESS VHEREOF, the parties to this Agreement have hersunto

signed their names on the day &nd year first above written.

e 7l
ZZ., A Lol Cé --ﬁ';;f A B B s /L/r."{.‘.m

// /;/'-//(“/ ,g/ﬂr/ju.(»/‘cd/,{/

/’/’7—7\74%—
,4?£;;>u4 _/7441622¢/52aza;/

BUYZR3

I/

Q’I’A’P E OF UTAH

Ss.
County of :anpete)

On the 9th day of May, 1973; personally appeared before me
Mayo Sorensen and Vera Sorensen, his wife, and Wayne H. and Elizabeth
F. Braithwaite, his wife, who duly acknowledged to me that they

signed the gbhove and foregoing 1hstrumen;, .meﬁ__

%//xyk/ ﬁ_/)/7f /
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- INVESTIGATIC  OF REQUEST FOR !
~ CERTIFICATE OF DISCHARGE OR SUBORDINATION

‘STRUCTIONS: Submit in triplicate,

Use reverse of form tf necessary.

NAME AND MDUDRESS OF APPLICANT
Tayng He Traithsaite
3757 Jefferson Ave
Ocden, Utah 84103

NAME AND ADDRLESS OF TAXPAYER

¢ Mo Sorensen
2 Se Main

z‘lntig Utah 824{)1‘2 sang

NAME AND ADDRESS OF APPLICANT'S
REPRESENTATIVE

APPLICATION SUBMITTED UNDER

[Jsection 6325( ) ) ) x g 700.00

AMOUNT OFFERED FOR DISCHARGE

DESCRIPTION OF PROPERTY . )
(See correct description
in attuchment hereto)

DSame os in application u Laterially different % 900o0°

AMT. DETERMINED A5 GOV'T*S. INT,

APPLICANT’S YALUATION AFPRAISER’S VALUATION™

570000 s

APPRAISER'S VALUATIONY*

nona $ nong

s 900,00

R.O. VALUA 710N (Explain basis below)

BASIS FOR R.0.'S VALUATIO

piscussion with realgtor in area. Discussion with County assessor. Pezsonal viewing
of the lot in question, which is located in the less desireable area of town about

99, biosk, fon the ratl road, tracks

nation unless requested by Chief, gpccial Procedures Section

Were the two uppraisals submitted by the a

11 %Bm&de by disinterested and quclified persons?
.
[]Yes X[ Mo (Explain) Nohe Subrit

FEDERAL TAX LIENS AND ENCUMBRANCES PRIOR THERETO (List in chronological order)

ITEM NO.
(Identify by
corresponding
no. in the
application)

RECORDATION (If uny) ORIGINAL
AMOUNT OF

ENCUMBRANCE

DATE OF
EXECUTION

TYPE OF
ENCUMBRANCE

DATE WHERE

AMOUNT DUE AS
OF DATE OF THE
INVESTIGATION

7-16-71 |Sanpete County Ted, Tax Llen | 1073.93
5-09-73 |Sanpete County £.9-73  fircerent for
§21e of Fecl & w s
Bersonal Prop.
{copy attached
1o application)

INTEREST TO WHICH FEDERAL TAX LIEN IS TO BE SUBORDINATED

Is there evidence that the applicant or taxpayer is related to any of the holders of,.liens or encumbrances?

{JNO DYes (Explain)

Are ccit and expenses stated in the applicatjoa, cogrect and reasonable?

(Jyes [ Ne (Explain) Hone stated,

RECOMMENDATION:
(S:at¢ reasons)

E DISCHARGE ?HOO;E&TS

FROM LIEP

sun of §3004006

[J oo NoT DiscHARGE

The property is Lodat R FurlElown section ofCRARASUSTIRNGELUENS the property

hag not increased since it was purchased,

" Form 3033 Rev. 5-71)

s y
REVENUE OFFICER f// )( e / DATE
Eldon Re Zeller I(Z8n K. Al . 12-31-75
APPROVED BY GROUP SUPERVISOR . DATE
%ﬂi/y&% IC?AJ“/Z; fvé/é;/ Q/‘/‘?’?[g
APPROVED BY SPECIAL PROCEDURES STAFF DATE
Digir'uod h\): $he-lowaked- W -unter. A Schaoal. . BY.1Y

AL ADLaY - JeReuben.Clark Loy y
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KEITH E, MURRAY
Attorney for Plaointiffs
341 27 Straoct

Ogden, UT 84401
Talephcone:r 398-3388

IN THE DISTRICT CCURT CF SANPETE COUNTY

STATE OF UTAH

R W e AT SN Nt T A G (R G D SR (G0 e A S W U Gt A S S iy S e S S G S VD T M W SO W G A Sl S e B D W2 S <O L U

WAYNE H, BRAITHWAITE and )
ELIZABETH F. BRAITIVAITE,
3
Plaintiffs, CFFER OF SETTLLHENT
)
.....Vs..._
)
E., MLYO SORKISEN, .
ViFEh M. SCRELSEN, and S |
FIRST STATE BANK OF MENTI
CITY, MANTI, UTAH, . , ) Civil Fo. 7270
Defendants, )

Come now the zbove plaintiffs snd hereby offer to pay
the difference between the amount now cn deposit with the defen-
dznt, First State Eernk of Menti City, Manti, Utah, including
interest and the $%30Q, which the United States Internal Revenue
Sexvica hzs egresd to éééept to releaée’ghé‘bien on the reazl
estate refarred to in contract entered into by and betwecen the
pleintiffs snd the defehdanta, E. Mayo Sorensen and Vera A,
Sorensen., That this Cffer of Settlement will satisfy all ciaims

of the pzrtldigeeabpnetbds weaindoidivafh eapladin iififs o further request

‘Machine-generated OCR, may contain errors.


vi.ll

interest; and the plaintiffs will pay the differcnce to said

Yonk, to then be poid to the Unilted Liates Internal Recvenua Sexvices
end the said bank to then deliver defendants’, £, Mayo Sorensen

aﬁd Vera A, Sorénsen. deed to the plzintiffs; and the cscrow will

be terminatedy and 211 rights of the parties against the others

will ba settled in full,

DATED this 5th dzy of May, 1376,

/8/ Keith E. Murray
KEITH E. MURRAY
Attorney for Plaintiffs
341 27 Street

Ogden, UT £4401

I hereby certify thet I mailed & copy of the foregoing
Offex of Scttlement to the defendants’; E. Moyo Sorensen and
Véra A. Sorensen, attorney, Louils G. Tervort, 50 North Main
Streaet, lisnti, Utsh, 84642, znd a cop? ﬁé‘the defendant, First
State Bank of Manti City, Manti, Utzh, 84542, on thiszs S5th day

of Mey, 1976,

/s/ Corolyn Mackenzie
Secretary

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR,:may contain.errors. :



IN THE DISTRICT COURT, IN AND FFOR SANPETE COUNTY,

STATE Or UIAH

WAYNE H. BRAITHWATTE, . '
ELIZAL "TH F‘ BRATTIHWAITE, S ! ORDER

Plaintiffs, : 1 Civil No. 7270
~'\IS_

E MAYO SORENSEN, VERA A.

SORENSEN, and FIRST STATE '

BANK OF MANTI CITY, MANTT,

UTAH, !
Defendants. o .

111111

This rmatter came before the Court on the 25th:day of June, 1976.

The Court finds:  That the Plaintiffs have failed to conform with the
second paragraph of paragraph 2 of the Agreement for Sale of Real and Personal
Property, dated May 9, 1973.

NCOW, THEREFORE, IT IS ORDERED AS FOILONS: The Defendants Motion to Dismiss
Arended Complaint is granted. The Defendants Motion for Suwnary Judgment |
is granted. The Defendant, First State Bank, is directed to return escrowed
papers to Defendants Sorensen.

Based on the Briefs filed by the Defendants'Sorensen. The $200;OO vaid

should ©= returmad to Plaintiffs and they are awarded Judament for said sm.

The Defendant, First State Bank of Manti, Utah, is awarded its costs but

not Attorney fees.

Dated this 25th day of June <fiﬂﬁ/"""“"““‘*~\\\\\\\\\
w) ﬁk‘&\

Don V. Tikh JS ct ud
Dlgltlzed by the Howard W. ter-Law Libr: E J ge
: : Machmegenerated OCR, may contain errors.




CERTIFICATE OF MATLING
I hereby certify that T mailed a copy of the above Order this 25th day
of June, 1976, to the following Attorneys by mailing postage prepaid at
Manti, Utah:

L/fé;;h_E. Murray, Attorney at Law 341 27th Street, Ogden, Utah, 84401
Iouis G. Tervort, Attorney at Law, Manti, Utah, 84642 _
Ken Chamberlain, Attorney at Taw, 76 South Main, Richfield, Utah, 84701

.\\62%25244/62/ C2f§7§7cﬁaﬁ4f;fé?(;\\

Carole B, Mellor‘ Court Coordinator

s » : 6th District Court, Manti, Utah

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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