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Comparative Deterrence from Private Enforcement and
Criminal Enforcement of the U.S. Antitrust Laws

Robert H. Lande and Joshua P. Davis”

I. INTRODUCTION

The purpose of this article is to determine which type of antitrust
enforcement deters more anticompetitive behavior: the U.S. Department
of Justice (“DOJ”) Antitrust Division’s criminal anti-cartel enforcement
program or private enforcement of U.S. antitrust laws. The answer to this
guestion—and answers to related questions concerning deterrence and
compensation issues—could have important implications for the United
States, pertaining both to appropriate antitrust remedies and to the course
of litigation of private antitrust cases. Those answers also could influence
other nations considering either adopting or changing criminal penalties
for competition law violations, or allowing private rights of action by the
victims of competition law violations.

Anti-cartel enforcement by the DOJ long has been the gold standard
of antitrust enforcement worldwide. If a country were to have only one
type of antitrust violation, surely it would be against horizontal cartels,
and surely this law would be enforced by that country’s government
officials. Even critics who believe that monopolization and vertical
restraints never or rarely should be challenged almost always believe in

* The authors are, respectively, Venable Professor of Law, University of Baltimore School
of Law, and a Director of the American Antitrust Institute; Associate Dean for Faculty Scholarship,
Professor of Law, and Director, Center for Law and Ethics, University of San Francisco School of
Law, and member of the Advisory Board of the American Antitrust Institute. This Article in part
relies upon and significantly extends analysis contained in the authors’ earlier joint work, Benefits
From Private Antitrust Enforcement: An Analysis of Forty Cases, 42 U.S.F. L. REv. 879 (2008)
[hereinafter Lande & Davis, Benefits], available at
http://papers.ssr.com/sol3/papers.cfm?abstract_id=1090661 (last revised April 27, 2010). For
summaries of the individual case studies analyzed in this article, see Robert H. Lande & Joshua P.
Davis, Benefits from Antitrust Private Antitrust Enforcement: Forty Individual Case Studies,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1105523 (last revised Oct. 15, 2008). The
authors are grateful to the American Antitrust Institute for funding the empirical portions of this
study, to participants in conferences sponsored by the American Antitrust Institute, George
Washington University, and the Lear Conference, and to Albert A. Foer, John M. Connor, and John
R. Woodbury for comments and suggestions, and to Thomas Appel, Kathi Black, Christine Carey,
Joanna Diamond, Ken Fung, Gary Stapleton, Thomas Weaver, and Michael Cannon for valuable
research assistance.
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strong anti-cartel enforcement.! People in the antitrust world disagree
about many things, but it is extremely difficult to find responsible critics
who do not applaud the U.S. government’s anti-cartel program.2 We
strongly agree with this almost-unanimous consensus and are second to
no one in our appreciation of the DOJ’s anti-cartel activity. In terms of
taxpayer dollars well spent, the program surely is one of the most
outstanding in all of government.

By contrast, private antitrust enforcement under U.S. antitrust laws
gets little respect and much criticism. Indeed, it is difficult to find many
people other than members of the plaintiffs’ bar willing to say much
good about private enforcement. For example, even moderates like FTC
Commissioner J. Thomas Rosch believe that treble damage class action
cases “are almost as scandalous as the price-fixing cartels that are
generally at issue . . . . The plaintiffs’ lawyers . . . stand to win almost
regardless of the merits of the case.”® Due to these widespread beliefs,
former FTC Chairman William E. Kovacic recently summarized the

1. See ROBERT BORK, THE ANTITRUST PARADOX: A PoLICY AT WAR WITH ITSELF 66-67
(2d ed. 1993); see also id. at 263 (“The law’s oldest and, properly qualified, most valuable rule states
that it is illegal per se for competitors to agree to limit rivalry among themselves. . . . Its
contributions to consumer welfare over the decades have been enormous.”); id. at 163-97 (Bork’s
analysis of monopolization and attempted monopolization); id. at 225-45 (Bork’s analysis regarding
conglomerate mergers); id. at 280-98 (Bork’s analysis regarding price maintenance); Frank H.
Easterbrook, Treble What?, 55 Antitrust L.J. 95 (1986).

2. Both Democratic and Republican administrations have made anti-cartel activity their
highest priority. Both have succeeded wonderfully at this crucial task and for this they have been
applauded widely. It is difficult to find many who have even questioned the DOJ’s anti-cartel
enforcement, except for small criticisms at the margins. If we may use the terms of professors, it is
possible to find critics who give the DOJ anti-cartel programs an “A” instead of an “A+,” but almost
impossible to find responsible critics grading them lower than this. See AMERICAN ANTITRUST
INSTITUTE, THE NEXT ANTITRUST AGENDA: THE AMERICAN ANTITRUST INSTITUTE’S TRANSITION
REPORT ON COMPETITION POLICY TO THE 44TH PRESIDENT OF THE UNITED STATES 2-3 (2008),
available at http:// www.antitrustinstitute.org/node/11001 (describing “the resilience of antitrust™).
By contrast, it is easy to find critics on both sides of the political aisle giving much lower grades,
even failing grades, to other DOJ antitrust programs. For example, the AAI’s report sharply
criticized the DOJ’s record in the Section 2 area. See id. at 55, 58-59.

3. J. Thomas Rosch, Fed. Trade Comm’n Comm’r, Remarks to the Antitrust Modernization
Commission 9-10 (June 8, 2006), available at http://www.ftc.gov/speeches/ rosch/Rosch-
AMC%20Remarks.June8.final.pdf. Similarly, Steve Newborn, co-head of Weil, Gotshal & Manges’
Antitrust/Competition practice, was asked which areas of antitrust need reform, and replied: “[c]lass
actions: they are increasingly beneficial only to plaintiffs’ law firms and not to consumers.” Q&A
with Weil Gotshal s Steven A Newborn, LAW360 (June 1, 2009),
http://law360.com/competition/articles/103359.
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conventional wisdom about private enforcement succinctly: “private
rights of actions U.S. style are poison.”

Given these criticisms, it may come as a surprise—even a shock—
that a quantitative analysis of the facts demonstrates that private antitrust
enforcement probably deters more anticompetitive conduct than the
DOJ’s anti-cartel program.® This deterrence effect is, of course, in
addition to its virtually unique compensation function.® If this article’s
conclusion about the importance of private enforcement for deterrence is
true, private antitrust enforcement also should receive much of the praise
given to DOJ anti-cartel efforts. Further, private enforcement should be
encouraged in the United States rather than hampered through new
legislation’ or through restrictive judicial interpretation of existing law.®
And the United States’ version of private antitrust enforcement should be
something for other countries to consider.?

4. FTC: WATCH No. 708, Nov. 19, 2007, at 4 (quoting William E. Kovacic speaking at an
ABA panel on Exemptions and Immunities where he summarized the conventional wisdom in the
field but was not necessarily agreeing with it). For additional criticisms of private antitrust
enforcement, see Lande & Davis, Benefits, supra note *, at 883-89.

5. We will not, however, attempt to compare private enforcement to FTC enforcement
because, except for a few disgorgement cases, the FTC obtains only injunctive relief.

6. See Lande & Davis, Benefits, supra note *, at 881-83; Harry First, Lost in Conversation:
The Compensatory Function of Antitrust Law (2009) (unpublished draft) (on file with author).
Another goal of private enforcement is to restore competition to markets. See Lande & Davis,
Benefits, supra note *, at 881.

7. See, e.g., Class Action Fairness Act of 2005, Pub. L. No. 109-2, 119 Stat. 4 (codified
throughout 28 U.S.C.). The Class Action Fairness Act (“CAFA”) allows defendants to remove most
class actions to federal court and, as a result, arguably makes class certification for state law claims
more difficult. Stephen Burbank, The Class Action Fairness Act of 2005 in Historical Context: A
Preliminary View, 156 U. PA. L. Rev. 1439, 1530-31 (noting one goal of CAFA was to make class
certification more difficult for plaintiffs).

8. See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007) (overruling Conley v. Gibson,
355 U.S. 41 (1957), and applying heightened pleading standard to private antitrust cases).

9. In a thoughtful critique of this Article, John R. Woodbury suggests the possibility that
private enforcement, even if more effective as a deterrent than DOJ criminal enforcement—indeed,
particularly under those circumstances—may lead to over-deterrence. See John R. Woodbury, Paper
Trail: Working Papers and Recent Scholarship, THE ANTITRUST SOURCE 3-4 (August 2010),
http://www.abanet.org/antitrust/at-source/10/08/Aug10-pTrail8-2f.pdf. He rests this possibility in
part on the reputational effects of litigation, offering as an “admittedly extreme example” BP’s
willingness to provide $20 billion in compensation for the Deepwater Horizon oil spill. Id. The
choice of this example may be telling. There is little indication that antitrust defendants in private
litigation suffer any significant cost in terms of their reputation, and so it is perhaps no accident that
Woodbury did not offer a more directly relevant example to make his point. More generally,
however, in this Article we do not attempt to determine whether antitrust violations on the whole are
insufficiently or excessively deterred. Our aim is to establish a proposition that is more limited,
although one that still defies conventional wisdom: that private enforcement probably serves as a
greater deterrent to antitrust violations than criminal enforcement by the DOJ. A demonstration that
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Part 1l of this Article analyzes the deterrence effects of DOJ anti-
cartel efforts by studying DOJ cases filed from 1990 to 2007. Part |1l
compares these results to the cumulative deterrence effects of a sample
of forty large private cases that ended during this same period. (We do
not compare the DOJ with the deterrence effects of every private case
filed during this period, however, because we were unable to obtain this
information).

Before coming to any policy conclusions based on this comparison,
we address some criticisms of private enforcement. Few commentators
dispute that most DOJ anti-cartel prosecutions involved anticompetitive
conduct or that most DOJ cartel cases should have been brought. But are
most private enforcement cases legitimate? Do most involve
anticompetitive behavior? Considering the widespread criticism within
the profession of private enforcement, and that most successful private
cases result only in settlements, do these cases mostly involve underlying
anticompetitive conduct? We address this topic in Part 1V, concluding
that the evidence suggests the legal actions on which we rely did indeed
entail claims with merit. Part V then acknowledges some qualifications
and caveats to the quantitative conclusions of this Article.

Finally, Part VI concludes by offering policy suggestions that follow
from our analysis. Our results demonstrate that private enforcement most
certainly has crucial deterrence effects. These effects are so important
that U.S. courts should not continue their steps to curtail private
enforcement, and foreign jurisdictions should consider permitting private
enforcement of competition laws as a complement to government efforts.

Il. DETERRENCE FROM DOJ ANTI-CARTEL CASES

The DOJ Antitrust Division can attempt to deter illegal cartel activity
in several ways. First, it can request that courts fine the corporations
involved. Second, it can request that the most culpable individuals be
fined. Third, it can and occasionally does ask for restitution. Fourth, it
can request that some of the individuals involved be imprisoned or
placed under house arrest.1% The Division also can secure injunctions to
restore competition to the affected markets. Since we know of no way to

private enforcement helps the law to more closely approximate optimal deterrence is a project for
another day.

10. U.S. DEP’T OF JUSTICE, ANTITRUST DIVISION WORKLOAD STATISTICS FY 1999-2008, 13
n.14, http://www.justice.gov/atr/public/242359.pdf (last visited Jan. 25, 2010) (The term other
confinement “[ilncludes house arrest or confinement to a halfway house or community treatment
center.”).
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value these injunctions, however, or to compare them to injunctions
secured by private parties, we have omitted them from our analysis.!

A. Optimal Deterrence of Cartels

The most generally accepted approach to optimally deterring
antitrust violations was developed by Professor William Landes,'? who
convincingly showed that to achieve optimall® deterrence,* the total
amount of the sanctions imposed against an antitrust violator should be
equal to the violation’s expected “net harm to others,” divided by the
probability of detection and proof of the violation.1> Moreover, because

11. Additionally, DOJ cases often set important legal precedents that can deter
anticompetitive conduct significantly. We do not know how to value these precedents, however, or
to compare their value to the value of precedents established through private enforcement. For an
excellent analysis of this topic, see Stephen Calkins, Coming to Praise Criminal Antitrust
Enforcement, EUROPEAN UNIVERSITY INSTITUTE (June 2006),
http://www.eui.eu/RSCAS/Research/Competition/2006(pdf)/200610-COMPedCalkins. pdf. Calkins
found that of leading antitrust cases decided before 1977, twelve were private and twenty-seven
were government. Of the leading cases decided in 1977 or later, however, he found thirty private
cases and only fifteen government cases. Id. at 12, 14 (sample taken from the leading cases printed
in the leading antitrust casebook). Calkins concluded:

Today what is known as U.S. antitrust law no longer is exclusively or even principally

the consequence of Justice Department [or FTC or State] enforcement. The leading

modern cases on monopolization, attempted monopolization, joint ventures, proof of

agreement; boycott; other horizontal restraints of trade, resale price maintenance,
territorial restraints, vertical boycott claims, tying, price discrimination, jurisdiction, and
exemptions are almost all the result of litigation brought by someone other than the

Justice Department [or the FTC or the States].

Id. at 13 (citations omitted).

12. William M. Landes, Optimal Sanctions for Antitrust Violations, 50 U. CHI. L. REV. 652
(1983). Landes built upon concepts developed in Gary S. Becker, Crime and Punishment: An
Economic Approach, 76 J. POL. ECON. 169 (1968), by applying them to the antitrust field.

13. The goal is optimal deterrence, not complete deterrence, because enforcement aggressive
enough to deter all cartels is likely to unduly penalize honest business conduct. Therefore a proper
balance must be struck to achieve optimal deterrence.

14. Professor Landes was not concerned with compensating victims. For an analysis that
takes victim compensation into account, see Robert H. Lande, Are Antitrust “Treble” Damages
Really Single Damages?, 54 Onio ST. LJ. 115, 161-68 (1993), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1134822.

15. See Landes, supra note 12, at 657. If the harm was ten and the probability of detection
and proof .333, since (10/.333 = 30), the optimal penalty for this violation would be 30. This ignores
risk aversion and other factors. See id. Analysts of both the Chicago and post-Chicago schools of
antitrust have almost universally accepted these principles. See Lande, supra note 14, at 125-26.
Despite the general acknowledgement of the superiority of the Landes approach, however, many
respected scholars and enforcers instead focus upon the gain to the lawbreaker, perhaps because it is
simpler to calculate. For an insightful analysis, see Wouter P.J. Wils, Optimal Antitrust Fines:
Theory and Practice, 29 WORLD COMPETITION 183, 190-93 (2006).
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not every cartel is detected or successfully sanctioned, the “net harm to
others” from cartels should be multiplied by a humber that is larger than
one (the multiplier should be the inverse of the probability of detection
and proof).1® In other words, the optimal penalty = (harms) +
(probability of detection x probability of proof).

In applying Landes’s model, we will undertake several important
steps that warrant noting. First, we will attempt to compare financial
penalties imposed on corporations with similar penalties imposed on the
individual corporate actors who are personally responsible for an
antitrust violation. Second, we will attempt to compare financial
penalties with time in prison (or time spent under house arrest).

Of course, making these comparisons in an objective, accurate, and
non-controversial manner is not possible. The conventional wisdom
seems to be that fines are superior to prison as a way to secure optimal
deterrence.l” However, one might argue, to put the points in their
strongest form, that corporate actors care only about their own financial
well-being and that prison sentences are so abhorrent!8 that no corporate

16. Unfortunately, this is often difficult to determine:
Of course, no one knows the percentage of cartels that are detected and proven. In 1986,
the Assistant Attorney General for Antitrust, Douglas Ginsburg (AAG Ginsburg),
estimated that the enforcers detected no more than 10% of all cartels. There are reasons to
believe that the Antitrust Division’s amnesty program has resulted in a larger percentage
of cartels detected and proven today, but there is anecdotal evidence that, despite the
enforcers’ superb efforts, many cartels still operate. From an optimal deterrence
perspective it would be necessary to know the percentage of cartels that are detected and
proven to know what number to multiply the “net harms to others” by. At a minimum,
however, we know that if the combined antitrust sanctions only total the actual damages,
firms would be significantly undeterred from committing antitrust violations.

Ideally, optimal deterrence should be based upon the expectations of potential price

fixers, not the results of their price-fixing or the actual fines imposed. To ascertain this,

however, we would have to interview a random sample of potential price fixers and

discern their expectations. In reality, however, it would be impossible to assemble a

proper random sample or to get them to respond candidly.

John M. Connor & Robert H. Lande, How High Do Cartels Raise Prices? Implications for Optimal
Cartel Fines, 80 TuL. L. REv. 513, 519-20 (2005) (citations omitted).

17. The conventional wisdom in the field was well summarized by V.S. Khanna, Corporate
Criminal Liability: What Purpose Does it Serve, 109 HARv. L. REv. 1477, 1534 (1996) (“Thus,
some justification for corporate criminal liability may have existed in the past, when civil
enforcement techniques were not well developed, but from a deterrence perspective, very little now
supports the continued imposition of criminal rather than civil liability on corporations.”).

18. See Gregory J. Werden, Sanctioning Cartel Activity: Let the Punishment Fit the Crime, 5
EUR. CoMmPETITION J. 19, 31 (2009); Donald I. Baker & Barbara A. Reeves, The Paper Label
Sentences: Critiques, 86 YALE L.J. 619, 621 (1977) (“Experience supports the conclusion that
businessmen view prison as uniquely unpleasant and that therefore incarceration is a uniquely
effective deterrent.”); Arthur L. Liman, The Paper Label Sentences: Critiques, 86 YALE L.J. 630,
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actor would be willing to risk prison, no matter how large the financial
gain (or, to put the point somewhat differently, that a corporate actor
would be willing to pay virtually any amount of money to avoid the risk
of prison).1®

The extreme form of these arguments is unpersuasive. Corporate
actors do in fact risk their own prison time for the financial benefit of
their employers when they violate the antitrust laws—Dby, for example,
participating in price fixing. Moreover, the literature on antitrust law
generally assumes that corporations maximize profits, which means that
it also assumes the interests of corporate representatives and corporations
generally align.?® Any other approach would greatly complicate antitrust

630-31 (1977) (“To the businessman . . . prison is the inferno, and conventional risk-reward analysis
breaks down when the risk is jail.”).

19. Baker & Reeves, supra note 18, at 621-22. Note the important difference in these two
baselines: a corporate actor might demand a different sum to risk prison than they would be willing
to pay to avoid the risk of prison. For example, suppose someone would rather pay a $2 million fine
than be imprisoned for one year. How would that person react to the question of whether they would
accept $2 million in return to going to prison for one year? They might not agree to this deal. Part of
the difference is the relative wealth of the actor in the two situations. A corporate actor can demand
an unlimited amount to accept the risk of prison. And any such payment increases his or her wealth.
But the same person cannot pay an unlimited amount to avoid the risk of prison. She can only spend
as much money as she has or can borrow. See David Cohen & Jack L. Knetsch, Judicial Choice and
Disparities Between Measures of Economic Values, in CHOICES, VALUES AND FRAMES 424, 428
(Daniel Kahneman & Amos Tversky eds., 2000). But there is another element at play here as well.
Empirical evidence shows that people’s attitudes toward costs and benefits depend on their
perception of the status quo. Id. at 428-29. A person who accepts prison as the status quo may be
willing to pay less to avoid it than a person who sees prison as a deviation from the status quo. A
corollary is that, depending on the odds and stakes, people value avoiding losses—and are willing to
take risks to do so—far more than they value gains—which they generally will not take risks to
obtain (although, oddly, this principle may vary depending on the odds of the risk and the size of the
gain or loss). See Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision
under Risk, in CHOICES, VALUES AND FRAMES 35-36 (Daniel Kahneman & Amos Tversky eds.,
2000). This psychological phenomenon—and others—greatly complicates an economic analysis of
behavior. So, for example, a corporate actor who perceives herself as taking steps that violate the
antitrust law to return to the status quo (perhaps because she thinks her corporation is suffering from
unfair competition) may be far more tolerant of risk than the same corporate actor who contemplates
the same measure as a means of obtaining a perceived economic advantage. Even for a single
corporate actor, then, there may be no single correct amount that represents her willingness to trade
off between gain for her corporation and the risk of prison for herself.

20. See, e.g., RICHARD A. POSNER, ANTITRUST LAW ix (2d ed. 2001) [hereinafter, POSNER,
ANTITRUST LAW] (arguing that his brand of economic analysis of antitrust law has come to
predominate judicial doctrine, with a consensus that “business firms should be assumed to be
rational profit maximizers, so that the issue in evaluating the antitrust significance of a particular
business practice should be whether it is a means by which a rational profit maximizer can increase
its profits at the expense of efficiency”). See also Richard A. Posner, Optimal Sentences for White-
Collar Crime, 17 AM. CRIM. L. REV. 409, 417-18 & n.27 (1980) [hereinafter Posner, Optimal
Sentences] (acknowledging that he has made “an argument . . . in the antitrust context for confining
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analysis, requiring an inquiry not only into the market and its participants
but also into the internal workings of particular corporations. Indeed,
there is an odd—and usually unexplained—inconsistency when
proponents of the free market claim that corporations should not be
subject to civil liability for the wrongdoing of their representatives: if the
free market works in the sense that corporations respond in an efficient
manner to market incentives, including by encouraging corporate
representatives to act for the benefit of the corporation, why shouldn’t
the same be true of legal sanctions?21

The work of Richard Posner provides a useful illustration. He
addresses—and rejects—the twin concerns about correlating financial
penalties to corporations with prison terms for corporate representatives:
(1) that corporate representatives have different interests than
corporations and (2) that prison time cannot be equated with a monetary
sum. The first issue involves a potential divergence of interests between
principal and agent, which economists tend to call agency costs. Posner’s
response:

A corporation has effective methods of preventing its employees from
committing acts that impose huge [antitrust] liabilities on it. A sales
manager whose unauthorized participation in a paltry price-fixing
scheme resulted in the imposition of a $1 million fine on his employer
would thereafter, | predict, have great difficulty finding responsible
employment, and this prospect should be sufficient to deter.22

In other words, corporations can and will impose incentives that align
their interests and the interests of their representatives.

criminal (or civil-penalty) liability to the corporation, on the theory that if it is liable it will find
adequate ways of imposing on its employees the costs to it of violating the law”) (citing RICHARD A.
POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE 225-26 (1976)). The same is true for
scholars of a similar ilk in the field of securities. See, e.g., EASTERBROOK & FISCHEL, THE
ECONOMIC STRUCTURE OF CORPORATE LAW 4 (1996) (“Managers may do their best to take
advantage of their investors, but they find that the dynamics of the market drive them to act as if they
had investors’ interests at heart. It is almost as if there were an invisible hand.”).

21. See, e.g., Christopher D. Stone, Sentencing the Corporation, 71 B.U. L. Rev. 383, 385
(1991) (“While it is true that managers have a hard time getting the rank and file to adapt to market
threats, no one suggests that corporations are so hidebound or so buffered from their capital
environments that market penalties must be ruinously high before the company will respond. Why
should it be otherwise with legal penalties?”).

22. POSNER, ANTITRUST LAwW, supra note 20, at 271. But see John Collins Coffee, Jr.,
Corporate Crime and Punishment: A Non-Chicago View of the Economics of Criminal Sanctions, 17
AMm. CRIM. L. Rev. 419, 458-59 (1980) (noting examples of limited internal sanctions imposed
against individuals responsible for antitrust violations).
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Posner has also addressed the second issue—the concern that prison
time cannot be correlated to financial penalties. He has argued for “the
substitution, whenever possible, of the fine (or civil penalty) for the
prison sentence as the punishment for crime.”?® His contention is,
particularly in cases of “white collar” crime,?* that “fining the affluent
offender is preferable to imprisoning him from society’s standpoint
because it is less costly and no less efficacious.”2® As he notes, “The fine
[or civil liability] for a white-collar crime can be set at whatever level
imposes the same disutility on the defendant, and thus yield the same
deterrence, as the prison sentence that would have been imposed
instead.”26

Thus skeptics of private enforcement with a Chicago school
orientation—including Posner himself2’—should not rely on agency
costs or the inherent superiority of prison as a deterrent to reject an effort
to compare the deterrence effects of private enforcement and criminal
prosecutions.28

23. Posner, Optimal Sentences, supra note 20, at 409.

24. 1d. at 409-10 (defining “white collar” crime).

25. 1d. at 410.

26. Id. Posner is familiar with resistance to this claim—indeed, his article responds in part to
a sophisticated criticism by John Coffee that contends that “the threat of imprisonment is inherently
greater than that of a fine,” id. at 413 (citing Coffee, supra note 22), or, presumably, civil liability.
Posner usefully distills Coffee’s argument to three points: (1) financial penalties work only if the
culpable party has the means to pay them; (2) fines themselves work only if backed by a sufficient
penalty for non-payment (otherwise they will not be paid); and (3) culpable parties are likely to
experience an increasing marginal loss of utility as fines get larger (at least up until the point that
they have no money left), but a decreasing marginal loss of utility as prison sentences grow in
length. Id. at 413-14. The first two points have only limited significance for our Article:
corporations generally can pay the damages they owe and courts have methods of making them do
s0, including mulcting them with sanctions for contempt. But Coffee’s point about the potentially
complicated relationship between financial penalties and prison time does suggest that any ratio
between prison time and money will be an imperfect approximation.

27. See, e.g., POSNER, ANTITRUST LAW, supra note 20, at 274-75. Posner’s concern about
antitrust class actions is particularly curious. He levels two criticisms: first, that class action lawyers
have incentive to settle cases for relatively small amounts compared to their actual worth and,
second, that risk-averse corporations may settle claims for too much because of an unlikely
possibility of an extraordinarily large loss. Id. at 275. Posner does not address the fact that these
tendencies—if real—are off-setting.

28. Indeed, Posner even suggests what he believes to be a feasible method for estimating the
trade-off between years in prison and monetary sanctions:

[A] promising method would be to infer statistically the relative deterrent effect of fine

and prison. Suppose that in one federal district the average fine for a federal white-collar

offense is $1,000 and the average prison term 30 days, and in another district it is $800

and 40 days, and so forth. Then, by comparing the incidence of the offenses across

districts, we should be able to infer the rate of exchange at which days in jail translate
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More plausible points are that a financial penalty against an
individual has more of an impact than a similar penalty against a
corporation and that one year of prison time is equivalent to a relatively
large financial penalty. We make accommodations for these plausible
assumptions in our analysis infra by tripling the disvalue or deterrence
effects of individual sanctions relative to corporate sanctions.?®

Perhaps optimal deterrence can only be secured by a mix of
corporate and individual sanctions. If only corporations were subject to
penalties, individuals might be unduly tempted to form cartels if, as has
been suggested by some research,0 they did not face significant internal
sanctions for their illegal behavior3! or an appropriate diminution of their

into dollars of fine with no loss of deterrence. (A study of state white-collar prosecutions,
conducted along similar lines, might also be feasible.) Since no such study has been
attempted, | cannot evaluate the difficulties it might encounter arising, for example,
because the incidence of many white-collar crimes (e.g., price-fixing conspiracies) is
unknown, or the gravity of the crime may vary across districts or states, which affects the
optimal sentence. Such a study might not produce results entitled to great confidence.
Nevertheless, supplemented by the intuition that guides judges today in devising fine-
prison “packages” to impose on white collar offenders, such a study should provide a
close enough approximation of the actual fine-prison trade-off that we need not fear that
by substituting fines for prison sentences in white-collar cases we would be drastically
altering the expected punishment cost, and hence the level, of white-collar crime.
Posner, Optimal Sentences, supra note 20, at 413. We know of no study along these lines. And, of
course, the analysis assumes that compliance with antitrust law depends primarily, perhaps even
exclusively, on the incentives created by money or prison. Cf. Stone, supra note 21, at 389 (arguing
that the “moral responsibility” to obey the law explains the compliance of many corporate actors).
29. We readily acknowledge that our decision to triple the deterrence effects of the individual
penalties relative to corporate penalties was arbitrary.

A critic of private enforcement could argue that even a very large amount of money paid
by the corporation is meaningless from a deterrence perspective—that managers could care less how
much money their corporations pay. See, e.g., John C. Coffee, Jr., “No Soul to Damn, No Body to
Kick”: An Unscandalized Inquiry into the Problem of Corporate Punishment, 79 MicH. L. REv. 386,
393 (1981). They could argue that only individual fines and prison matter at all from a deterrence
perspective, so private enforcement does not deter anything. Of course, this view contradicts the
basic assumption that corporations are profit maximizers. Surely corporations do not like paying
millions or billions of dollars, so there must be some deterrence from private cases. Moreover, the
individuals responsible for this liability are likely to have their careers detrimentally affected when
their actions require their corporation to pay large sums in private cases. See POSNER, ANTITRUST
LAw, supra note 20, at 271 (arguing that causing a corporation to suffer financial losses will harm
careers of employees); cf. Coffee, supra note 22, at 458-59 (providing examples of corporate
representatives violating the law to the detriment of the corporation but not suffering adverse
consequences). For these reasons, while correlating financial penalties to corporations with prison
time to corporate representatives is tricky, it seems to overstate the case to suggest there is no
correlation whatsoever.

30. See Coffee, supra note 22, at 458-59.
31. Greg Werden suggests additional reasons: “This can occur as a result of defects in the
design of compensation schemes, especially if the executives have short time horizons or are more
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future income. On the other hand, if only individual penalties existed, it
could be in the interests of some corporations to establish internal
incentives that failed to discourage, rewarded, or even coerced
employees into engaging in illegal behavior.32 Some corporations might
prefer to offer up a few executives for multi-year prison terms rather than
pay $100 million or more in a criminal fine or payout in private
litigation.33 In light of these complexities, this Article will use a total
deterrence approach and will determine the sum of individual and
corporate deterrence. As noted earlier, our analysis will make
accommodations for these complexities and agency-principal problems
by tripling the disvalue or deterrence effects of individual sanctions
relative to corporate sanctions. With these qualifications in place, we can
begin our analysis by addressing the deterrence effect of the DOJ’s
enforcement of the antitrust laws.

B. Deterrence from DOJ Cartel Fines and Restitution

The Antitrust Division has successfully prosecuted hundreds of
cartels. While it is of course impossible to determine how many cartels
were never formed due to the prospect of penalties resulting from
investigations (i.e., how much deterrence the Antitrust Division’s cases
were responsible for), surely it is significant. We are of course unable to
quantify the actual deterrence from the DOJ’s efforts. We can, however,
guantify various DOJ remedies—corporate fines, individual fines,
restitution, and imprisonment—out of our belief that on average the
corporations and individuals involved will tend to respond rationally to
these sanctions, and that heavy sanctions will tend to discourage cartel
formation.

willing than business enterprises to take risks. Consequently, business enterprises can incur
substantial costs in monitoring their executives and complying with the law.” See Werden, supra
note 18, at 32—33 (footnotes omitted).

32. Id.at 32.

33. Suppose that, instead of a corporate fine or payouts in private cases, a corporation could
offer up to the Department of Justice five executives who would each be sentenced to three years in
prison. Suppose the corporation could pay each of the individuals involved $2 million per executive
per year by depositing the appropriate sums in Swiss bank accounts. This would only cost the
corporation $30 million, far less than many of the larger fines that have been imposed in recent
years, and less than the private payouts in every one of the cases studied by the authors in their
sample of private cases.
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The total of the corporate fines imposed in every DOJ criminal
antitrust case from 1990 to 2007 has been $4.167 billion.3* The total of
the individual fines imposed in these cases has been $67 million.3°

During this same period, the Antitrust Division has also secured
restitution of $118 million in conjunction with criminal antitrust cases.3®
This largely or totally consists of restitution to the federal government
for the overcharges it paid to price fixers. As the Division’s Workload
Statistics notes with considerable understatement, “[f]requently
restitution is not sought in criminal antitrust cases, as damages are
obtained through treble damage actions filed by the victims.”3’

C. Deterrence Effects of Prison and House Arrest

DOJ prosecutions also result in prison sentences and house arrests,
which significantly deter illegal activity as well. From 1990 to 2007
criminal prosecutions by the DOJ Antitrust Division resulted in
sentences that total 330.24 years in prison.3® In addition, Antitrust
Division activity also led to another 96.85 years of “house arrest or
confinement to a halfway house or community treatment center.”39
However, these figures might be somewhat inaccurate for the purposes at
hand for two reasons.

First, these figures are for time sentenced, not time served. We were
unable to determine how much of this time actually was served or how
often sentences were reduced.

Second, sometimes an investigation by the Antitrust Division results
in a sentence for an unrelated or marginally related crime, regardless of
whether an antitrust violation was uncovered. Unrelated crimes can
include perjury, mail fraud, contempt, obstruction of justice, and false
statements.40 Since the Antitrust Division uncovered these crimes, often
Antitrust Division investigators are in the best position to pursue these
issues, even though they are not antitrust violations. They often do so

34. Seeinfra Table 1.

35. Seeinfra Table 2.

36. See infra Table 3.

37. U.S. DEP’T OF JUSTICE, supra note 10, at 12 n.13.

38. See infra Table 4. We define one year as equal to 365.25 days.

39. U.S.DEP’T OF JUSTICE, supra note 10, at 13; see also infra Table 5.

40. U.S. DEP’T OF JUSTICE, supra note 10, at 8 (listing these crimes under the header “Other
Criminal Cases”).
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but, unfortunately, we have not been able to find out how frequently this
occurs.*!

For simplicity, we are ignoring these issues. The figures reported
above for prison time and house arrest therefore will be used in our
subsequent analysis even though they are larger than they should be. As
such, these unadjusted estimates will overestimate the probable
deterrence effect of the DOJ anti-cartel program to some extent.Using
these figures, how could we fairly value—or disvalue—time spent in
prison or under house arrest? Since no one wants to spend any time in
prison or under house arrest, should we disvalue it infinitely and assume
that even a small probability of spending any time in prison or under
house arrest has an infinite deterrence value?

No. People do not act as if they infinitely disvalue the risk of getting
put into prison or placed under house arrest for an antitrust offense. If
they did, they would never try to form a cartel because this would put
them at risk of getting caught and sentenced. Rather, potential offenders
appear to tolerate the risk of prison. Perhaps they calculate, at least to
some very rough degree, their apparent chances of getting caught and the
prison sentence, house arrest, or fine they are likely to face. They then
balance this chance of a penalty, again in an extremely rough way,
against the rewards of cartelization. In any case, they often decide to
form cartels. We know they often make this decision because cartelists
surely know cartels are illegal, yet the number of cartels caught in recent
years has been quite significant and does not seem to be decreasing.*

41. Sometimes these other crimes are related to an antitrust offense—such as when a cartel
bribes a federal purchasing agent. Other times they are not. Often they are very difficult to classify.
According to the DOJ, “Other Federal Crimes such as Perjury, Mail Fraud, Contempt, Obstruction of
Justice, or False Statements” have constituted 16% of their criminal convictions since 1990 (23% in
recent years, when prison sentences have been longer). Id.

42.  The continued high number of DOJ grand juries, and the recent DOJ success rate in the
courts, is evidence that many cartels still exist. As of the close of FY 2007, the DOJ had
approximately 135 pending grand jury investigations. Scott D. Hammond, Deputy Assistant
Attorney Gen. for Criminal Enforcement, U.S. Dep’t of Justice, Address at the 56th Annual Spring
Meeting of the Dep’t of Justice: Recent Developments, Trends, and Milestones In the Antitrust
Division’s  Criminal  Enforcement Program 2 (Mar. 26, 2008), available at
http://www.justice.gov/atr/public /speeches/232716.pdf. Between 2000 and 2009, the DOJ filed
anywhere from thirty-two to seventy-two criminal cases per year, most of which resulted in
convictions. U.S. DEP’T OF JUSTICE, ANTITRUST DIVISION, WORKLOAD STATISTICS FY 20002009
4, 9 (2010), available at http://www.justice.gov/atr/public/ workload-statistics.pdf (last visited Feb.
24, 2011). The following table, extracted from this data, shows the DOJ’s success in prosecuting
antitrust violations:
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From 1990-2007, 550 people were sentenced to prison or house arrest as
a result of 958 successful Antitrust Division cases.*3 Moreover, the large
number of cartels discovered in recent years may be evidence that the
current overall level of cartel sanctions is too low.

Thus, in theory we can establish a non-infinite value for the disutility
of prison time. To do this in practice is, of course, extremely difficult and
speculative. There is no one objective way to compare the deterrence
effect of time spent in prison to the deterrence effect of a criminal fine
because different people would trade off jail versus fines in different
ways. Any “average” figure used to equate the two is necessarily
imprecise and arbitrary.

We will undertake three different approaches to this issue. We hope
that this Article’s use of three approaches will increase the reliability of
its results.

Total Criminal| .5 | .59 | 2 | <03 | <04 | 05 | 06 | ‘07 | ‘08 | 09
Cases
Filed 63 | 44 | 33 | 41 | 42 | 32 | 34 | 40 | 54 | 72
Won 52 | 38 | 37 | 32 | 35 | 36 | 31 | 31 | 47 | 67
Lost ; 2 1|1 1 1 ; 1| 4 | 2

Pending 35 39 34 42 48 43 44 54 57 60

Appeal
Decisions

Grand Juries

. 26 26 26 48 21 38 38 34 32 38
Initiated

It seems clear that, in the opinion of a large number of judges, grand juries, and juries, the DOJ
Antitrust Division has been bringing a large number of meritorious anti-cartel cases in recent years.
Note that in some years the DOJ won more cases than it filed because the cases the DOJ won in any
given year were often filed in an earlier year.

43. These 958 cases could be the total for both individual and corporate cases. If so, this
figure would be significantly overcounting the “true” number of cartel offenses. According to the
DOJ’s statistics, during this period 864 individuals were charged, as were 678 corporations. All
totals for the years 1990-2007 were calculated by adding the yearly totals as reported in the U.S.
DEP’T OF JUSTICE, ANTITRUST DIVISION WORKLOAD STATISTICS FY 1990-1998 (on file with
author) and the U.S. DEP’T OF JUSTICE, supra note 10.
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1. Valuations of lives and years of life for other regulatory, public policy
purposes

The valuation of one year of life “loss” in prison, or due to house
arrest, is similar to one that, regrettably, society often must undertake for
any number of public policy purposes. Sometimes a life must even be
valued at an amount that is less than infinity. For example, our nation
cannot afford perfect safety and we do not want every automobile to be
built as safely as possible because society cannot afford this. Similarly,
even though a life is beyond value and society does not want people to
drive negligently, courts do not award infinite damages for the loss of
life in car crashes.

On average, studies that value lives in the United States for public
policy purposes—e.g., when agencies set product safety, transportation,
safety, or environmental requirements—typically arrive at values
between $3 million and $10 million per life.** By contrast, lower figures,
on average between $1.4 million and $3.8 million, are awarded in
wrongful death cases.*® Other studies analyze the data slightly differently
by attempting to place a value on one year of life. They calculate figures
in the range of an average of $300,000 to $500,000 per person per year
of life (depending upon a number of variables).*® It is likely that most
people would prefer the prospect of spending one year in prison to the
prospect of losing one year of life; after all, many prisoners with no
chance at parole still resist the death penalty.

Thus, in theory we can establish a non-infinite value for the disutility
of prison time. To do this in practice is extremely difficult and
speculative. While there is no way to directly value the deterrence effect

44. See Joseph E. Aldy & W. Kip Viscusi, Adjusting the Value of a Statistical Life for Age
and Cohort Effects, 90 Rev. ECON & STAT. 573, 579 (2008). Recently the Department of
Transportation has used $5.8 million for the value of a life. Memorandum from Tyler D. Duvall,
Assistant Sec’y for Transp. Policy, U.S. Dep’t of Transp. & D. J. Gribbin, Gen. Counsel, U.S. Dep’t
of Transp. to Secretarial Officers & Modal Adm’rs, U.S. Dep’t of Transp., available at
http://ostpxweb.ost.dot.gov/policy/reports/080205.htm  (last  visited Feb. 25, 2011). The
Environmental Protection Agency currently uses $6.9 million. All Things Considered: Value on Life
11 Percent Lower Than 5 Years Ago (NPR radio broadcast July 11, 2008), available at http://
www.npr.org/templates/story/story.php?storyld=92470116.

45. See Mark A. Cohen & Ted R. Miller, “Willingness to Award” Nonmonetary Damages
and the Implied Value of Life from Jury Awards, 23 INT’L REV. L. & ECON. 165, 166, 179 (2003)
(calculations made in 1995 dollars).

46. See Aldy & Viscusi, supra note 44, at 4. These figures are lower for older people. Id. A
study by Stanford researchers calculated only $129,000 per year. Kathleen Kingsbury, The Value of
Human Life: $129,000, TiME.COM (May 20, 2008), http:/
www.time.com/time/health/article/0,8599,1808049,00.html.
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of prison time, a conservative alternative is to assume that people would
disvalue one year in prison the same as they would disvalue one year’s
worth of life. This means the above results, which calculated the average
value of one year of life to be worth $300,000 to $500,000 per year,
should be assumed to be roughly equal to the average disvalue of one
year in prison. Moreover, one year of house arrest should be disvalued at
a significantly lower figure.

2. Awards made by the September 11th Victims Compensation Fund

Following the September 11th tragedy, Congress created the
September 11th Victim Compensation Fund (“the Fund”) to award
compensation to victims’ families.*’ Kenneth Feinberg was appointed
Special Master and charged with deciding the appropriate amounts of
compensation.*® The Fund sought to avoid a “complex adversarial
process” while still honoring fairness and consistency.*® The Fund’s
payments thus constitute a prominent reflection of the monetary value
our society places on innocent human life, even though these payouts
were made under unique circumstances.®® Significantly, the victims
include a large number of middle class and upper class people who, at
least in terms of their income and status as corporate executives, are
likely to be roughly comparable to incarcerated price fixers.

47. See Air Transportation Safety and Stabilization Act, 49 U.S.C. § 40101 (2006)
[hereinafter “the Act] (we are grateful to Thomas Weaver for his research involving the September
11th Victim Compensation Fund).

48. See generally 1 KENNETH R. FEINBERG ET AL., FINAL REPORT OF THE SPECIAL MASTER
FOR THE SEPTEMBER 11TH VICTIM COMPENSATION FUND OF 2001 1-4 (2004) [hereinafter
“FEINBERG REPORT”], available at http://www.usdoj.gov/final_report.pdf .

49. See id. at 6. Congress mandated a “hybrid” compensation system. Like the tort system,
Congress required the Special Master to consider economic and non-economic loss. However, unlike
the tort system, the Special Master could not consider issues of liability or punitive damages, and the
Special Master was required to reduce awards by payments from certain collateral sources. Id. A
larger purpose of the Act was to save the airline industry from collapse and to protect the American
economy from the consequences of that collapse by creating an alternative to direct litigation against
the airlines. See id. at 3; see also generally Air Transportation Safety and Stabilization Act, 49
U.S.C. § 40101 (2000).

50. The Special Master extensively researched “theories of compensation and methodologies
for the calculation of economic loss, as well as the various state laws governing wrongful death
actions,” and met with “numerous economists, experts and actuaries, both in the private sector and in
the federal government” as to the calculation of economic loss and determinations on collateral
sources. Between issuing its interim and final regulations, the Fund reviewed and sought to integrate
“2,687 timely comments” on issues that ranged from the technical and specific, to fundamental
questions regarding the larger purpose and policy of the Fund. See FEINBERG, supra note 48, at 4-5.
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The Fund’s average award was $2,082,035 for damages to the direct
victims of the terrorist attack, plus an average offset for collateral
payments (damages to family members) of $855,826, for a total average
award of $2,937,861. The median award was $1,677,632. The maximum
award was $7,100,000, and the minimum award was $250,000.>

Many of the September 11th victims had been quite affluent,
including eighty-nine whose annual income had been between $500,000
and $1,000,000 per year (their estates were given average awards of
$4,749,654), and eight victims whose annual income exceeded
$4,000,000 per year (their estates were given average awards of
$6,379,287).52 Although we do not know the average or typical pre-
conviction annual incomes of imprisoned price fixers, we would not be
surprised if the amounts were comparable.

3. Awards in wrongful imprisonment cases

Another approach to approximating the disutility of prison or house
arrest time imposed for antitrust violations comes from examining the
disvalue society places on prison time in a very different context: the
compensation provided to people who have been wrongly imprisoned.
Sometimes people are wrongly sentenced to prison in a miscarriage of
justice by, for example, perjured testimony.>3 The victims potentially can
recover for a variety of torts, depending upon the jurisdiction.>* They can
receive compensatory damages, emotional damages, punitive damages,
or some combination thereof.>® Many of these situations involve suits

51. Id. at 110 tbl.12.

52. See infra Table 6.

53. See Limone v. United States, 497 F. Supp. 2d. 143, 152 (D. Mass. 2007) (FBI was aware
chief witness would perjure himself); see also Newsome v. McCabe 319 F.3d 301, 304-05 (7th Cir.
2003) (officers induced eyewitnesses to falsely identify plaintiff); Bravo v. Giblin, No. B125242,
2002 WL 31547001 (Cal. Ct. App. Nov. 18, 2002) (investigating officer fabricated evidence). The
authors are grateful to Thomas Weaver for locating and analyzing these cases, and for performing
research on this subject. See Thomas Weaver, The Part That Counts: Wrongful Incarceration Awards
and the Value of Human Life (unpublished manuscript) (May 2010) (on file with the authors).

54. These torts include wrongful imprisonment, wrongful conviction, wrongful confinement,
malicious prosecution, abuse of process, intentional or negligent infliction of emotional distress,
false arrest, or an unconstitutional depravation of their civil rights. See infra Appendix Il, Table A.

55. “Losses of this magnitude are almost impossible to catalogue. The loss of liberty. The
loss of the enjoyment of their families. The loss of the ability to care for and nurture their children.
The loss of intimacy and closeness with their spouses. Indeed, the task of quantifying these losses—
which | am obliged to do—is among the most difficult this Court has ever had to undertake. Where
triers of fact must assign values to the intangible and invaluable, they may look to the values
assigned by other fact-finders in the past. | do not blindly follow other awards, but I do look to them
for perspective and as an indication of how society has valued these harms. | note also that damage
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against governmental actors, and sometimes the maximum awards in
these cases are fixed by statute.%® Other times a suit is brought as a
common law tort case. Often no award will be given for imprisonment
due to a simple, albeit tragic, error; some type of intentional act, malice,
or malfeasance is required.>’

We have located payments made in a total of nineteen wrongful
imprisonment cases.”® The highest payment we found for a case
involving at least one year of prison was $1.165 million per year, for
three years of wrongful confinement for a false conviction.>® However,
when shorter imprisonments are annualized, significantly higher figures
sometimes resulted.®® By contrast, the lowest payment we found
compensated the wrongfully imprisoned person at the rate of only
$23,529 per year.5! The 75th percentile of these nineteen awards is
approximately $1,000,000 per year; the 25th percentile is approximately

and suffering do not accrue smoothly and proportionally on a monthly or annual basis. Some injury
occurs all in a rush at the start—the shock and horror of arrest and conviction—while other injury
only begins to compound after a significant period of time has passed—the setting in of despair, or
the withering of relationships. | consider the particular story of this case and these plaintiffs’
suffering.” Limone, 497 F. Supp. 2d at 243.

56. See, e.g., 42 U.S.C.A. § 2513 (West 2010).

57. See, e.g., supra examples accompanying note 55.

58. See infra Appendix Il, Table A.

59. Bravo v. Giblin, No. B125242, 2002 WL 31547001 (Cal. Ct. App. Nov. 18, 2002). Suit
filed under 42 U.S.C. § 1983 yielded “damages in the amount of $221,976 for his economic losses,
$3,537,000 to compensate him for 1,179 days of incarceration at the rate of $3,000 per day, and $1
million to compensate him for emotional distress suffered between the date of the incident and the
date of his sentencing.” Id. at *24. We arrived at the award per year of imprisonment of
$1,138,951.77 in this case by multiplying $3,000 a day by 365.25 to arrive at $1,095,750. The lost
earnings of $221,976, divided by 1,179 days in prison and multiplied by 365.25 days, comes to
$188.28 per day and adds another $68,767.37 per year. The total award per year of imprisonment
thus comes to $1,164,517.37.

60. See id. (investigating officer fabricated evidence) (10-month sentence led to a $9 million
settlement; this is an annual rate of $10,800,000). Because the emotional stress and discomfort could
be disproportionately greater at the beginning of a prison sentence, it is unclear whether the award
would have been increased proportionately if the victim had been imprisoned for one year, or for
multiple years. As noted, in these cases it is difficult to segregate the amounts awarded for false
imprisonment from the amounts awarded for onetime events or other torts. “Where the period of
incarceration is shorter (e.g., less than one year), proportionately larger awards (measured by
annualizing the award) have been rendered, presumably reflecting Limone’s observation that the
injury from incarceration may be more intense towards the beginning.” Smith v. City of Oakland,
538 F. Supp. 2d 1217, 1242 (N.D. Cal. 2008); see also John C. Coffee, Jr., Corporate Crime and
Punishment: A Non-Chicago View of the Economics of Criminal Sanctions, 17 AM. CRIM. L. REV.
419, 431 (1980) (noting that “the declining marginal utility of imprisonment means that each
increment of incarceration increases the perceived penalty by a less than proportionate amount; or,
reduced to its simplest terms, a two-year prison term is not twice as bad as a one-year term”).

61. See Avery v. Manitowoc Co., 428 F. Supp. 2d 891, 893 (E.D. Wis. 2006).
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$140,000 per year.62 We should note, however, that these results are
complicated and may be ambiguous because the cases often also
involved allegations of, and sometimes specific awards for, false arrest,
false conviction, overly harsh interrogation techniques, malicious
prosecution, and other factors.%3 Rarely are these awards unambiguously
and solely for false imprisonment.

In addition to the nineteen final awards, we found many others that
were not included in our study because the false imprisonment awards
were too confounded with compensation for the initial arrest or were not
yet final.%* For a variety of reasons, including our small sample size, the
near certainty that our research failed to uncover many cases, the
existence of secret settlements, and the confounding of awards for false
imprisonment with awards for related torts such as intentional infliction
of emotional distress, we present the mean ($1,267,369, which was
significantly affected by two very high annualized awards for
imprisonment of less than one year) and median ($214,286) of these
results with great reluctance. One reason for our hesitation concerns the
income levels of the people involved. We have not been able to ascertain
any of the falsely imprisoned defendants’ incomes, but we suspect most
had a low income. Although some were middle class,®® few or none of
the wrongfully imprisoned people appear to have been corporate
executives or upper-class professionals.%® It is possible that a jury or
judge would award a corporate executive wrongfully imprisoned for
price fixing a larger than average amount for their suffering.” Still, these
results do tend to show that figures in the neighborhood of $1 million per
year appear generally to be the practical maximum that society is willing
to award for one year wrongfully spent in prison.

62. See infra Appendix Il, Table A.

63. For example, one case involved a month in jail and an award of $355,500 for false
imprisonment, as well as “$71,100 for false arrest; $71,100 for intentional infliction of emotional
distress . . . and $213,300 for malicious prosecution.” Jones v. City of Chicago, No. 83C2430, 1987
WL 19800, *1 (N.D. Ill. 1987), aff 'd in part, rev’d in part, 856 F.2d 985 (7th Cir. 1988).

64. For examples, see Weaver, supra note 53.

65. For example, see Newsome v. McCabe, 319 F.3d 301, 307 (7th Cir. 2003). Plaintiff was
an unemployed paralegal, although he testified at trial that he was employed at the time incarceration
began.

66. See Appendix Il, Table A.

67. It is possible, however, that a jury might react in the opposite direction. A jury might be
less sympathetic to imprisoned upper-class corporate executives.
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4. Estimates by antitrust scholars

A fourth approach is to assemble and analyze similar estimates by
scholars. We have been able to find only two estimates for the disutility
of one year in prison for an antitrust offense that seem plausible in this
context.®® Both were made by extremely reputable scholars. Both are
roughly consistent with the estimates above.

First, an article by Professors Howard P. Marvel and others equated
one year in jail for price fixing to approximately $600,000 in 2010
dollars.%° Another study by Professor Kenneth Glenn Dau-Schmidt and
others equated one year in jail for price fixing with a fine of $1.5 million
today.’® These figures are higher than the average valuations for one year
of life noted earlier, perhaps because price fixers are wealthier on
average and can afford to disvalue prison time much more than most
people can, or perhaps because price fixers’ time is more valuable on
average.’!

5. A conservative resolution of the issue

These four approaches yield estimates that are broadly consistent
with one another. To be conservative, we have taken the highest of these
estimates for the disvalue of one year in prison, $1,500,000 per year, and

68. We have found one other estimate, but it seems to value prison time at an unduly low
level for white-collar criminals. See Tonja Jacobi & Gwendolyn Carroll, Acknowledging Guilt:
Forcing Self-ldentification in Post-Conviction DNA Testing, 102 Nw. U. L. REv. 263, 283 & n. 52
(2008) (estimating value of prison at approximately $200 per day, which amounts to slightly more
than $70,000 per year).

69. See Howard P. Marvel et al., Price Fixing and Civil Damages: An Economic Analysis,
40 STAN. L. REV. 561, 573 (1988). The authors equated one year in prison with a $300,000 fine. The
article appeared in the February 1988 issue, so we assume they were using 1987 dollars. The Bureau
of Labor Statistics Consumer Price Index inflation calculator equates $300,000 in 1987 to $577,825
in 2010. See CPI INFLATION CALCULATOR, http://data.bls.gov/cgi-bin/cpicalc.pl (last visited Mar.
17, 2011).

70. Kenneth Glenn Dau-Schmidt et al., Criminal Penalties Under the Sherman Act: A Study
of Law and Economics, in 16 RESEARCH IN LAW AND EcoNoMmics 25 (Richard O. Zerbe, Jr. ed.,
1994) available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id =712721. This article equated
one year in jail with a fine of $1 million. The Bureau of Labor Statistics Consumer Price Index
inflation calculator equates $1,000,000 in 1994 and $1,431,802 in 2010. See CPI INFLATION
CALCULATOR, supra note 69. Professors Dau-Schmidt et al. were using 1982 data for much of their
paper’s analysis. If they meant their valuation of one year in jail to be expressed in 1982 dollars, then
their $1,000,000 estimate would be the equivalent of $2,198,891 in 2010. Id.

71. Whether the time or the life of a price fixer is more, or less, valuable than that of an
average person is an interesting philosophical question that this Article will not explore.
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arbitrarily increased it to $2 million.”2 We will use this as the disvalue or
deterrence equivalent of one year in prison. We will use $1 million for
the disvalue or deterrence equivalent of one year of house arrest. We
note that $2 million is as much as the lowest estimates for the value of a
human life noted earlier. We believe these figures are significantly more
than the average deterrence effect of one year in prison (or, a fortiori, of
one year of house arrest, but we are selecting them so that our
methodology will be conservative and as non-controversial as
possible).”3

Using the assumption that a sentence of one year of incarceration has
the same deterrence effect as a $2 million fine, the collective 330.24
years of prison sentences received by antitrust defendants from 1990 to
2007 would be the equivalent of about $660 million in criminal fines.
Using the assumption that a sentence of one year of house arrest has the
same deterrence effect as a $1 million fine, the collective 96.85 years of
house arrest received by antitrust defendants from 1990 to 2007 would
be the equivalent of nearly $97 million in criminal fines. These figures
total about $757 million.

As noted earlier, however, penalties directed against the individuals
involved might well have more of a deterrence effect than penalties
directed against the corporations. To illustrate how this could affect our
analysis, we have trebled the deterrence effect of every individual
penalty before adding them to the corporate penalties. This means using
$6 million for the deterrence value of one year in prison’* and $3 million
for the deterrence value of one year of house arrest, and also trebling the
$67 million in individual penalties.”® Thus, the $757 million calculated

72.  We do not believe $2 million is the true cost or deterrent value of one year in prison. We
nevertheless decided to use this figure, which we believe to be unduly high, in our subsequent
analysis in order to take a conservative and relative non-controversial approach to the issue.

73.  We note that valuing one year’s worth of life at $2 million would mean that a twenty
year prison sentence would be valued at $40 million, a figure far in excess of the amount that society
places on an individual’s life.

74. We note that valuing one year’s worth of life at $6 million would mean that a twenty year
prison sentence would be valued at $120 million, a figure far in excess of the amount that society
places on an individual’s life.

75. This assumes that the individuals actually pay their own fines. It is, however, difficult to
determine whether the antitrust fines imposed on corporate employees are ultimately paid by the
employees, or are often, or usually, directly or indirectly paid by their employer. This area of law is
exceedingly complex, and, of course, even if indemnification is illegal, this does not mean that it
does not occur regularly. See 1 ROGER MAGNUSON, SHAREHOLDER LITIGATION § 9:37 (West
November 2009); Pamela H. Bucey, Corporate Executives Who Have Been Convicted of Crimes: An
Assessment and Proposal, 24 IND. L. Rev. 279 (1991); Note, Indemnification of Directors: The
Problems Posed By Federal Securities and Antitrust Legislation, 76 HARvV. L. REv. 1403 (1963).
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earlier would be increased to $2.271 billion, and the $67 million in
individual fines would be increased to $201 million. Add to these figures
the $4.166 billion in corporate fines and $118 million in restitution, and
the quantifiable deterrence effect of the Antitrust Division’s remedies
from 1990 to 2007 totals $6.756 billion. If the corporate fines, individual
fines, and restitution figures are converted to 2010 dollars and added to
the $2.271 billion equivalent for prison time and house arrest,’® the total
would be $7.737 billion.

One final note about DOJ enforcement is appropriate. Its record of
overwhelming success suggests the government pursues only very strong
cases. Note, for example, that for the years 1992 to 2008, the DOJ filed
699 cases and won 645 cases.’’ This would appear to translate to a
winning rate of over 92%. To be sure, this percentage may be misleading
because the DOJ’s win rate in court is significantly lower.”® Moreover,
the cases filed in a given year generally are not the ones resolved in that
year. Still, such a high success rate demonstrates that the DOJ does not
like to lose. We do not mean this point as a criticism. It may well be
appropriate for the government to bring litigation only if it is very
confident it will win. But that comes at a cost. The DOJ appears much
more willing to tolerate a false negative (a failure to prosecute a violation
of the antitrust laws) than a false positive (litigating a case when in fact
there was no violation). In other words, it appears the DOJ chooses not to
pursue litigation in many meritorious cases, perhaps at least in part
because it lacks the necessary resources. This may well create a need for
private litigation as a complement to government enforcement of the
antitrust laws.”®

I11. DETERRENCE EFFECTS OF PRIVATE LITIGATION

We know of no information concerning how much defendants have
paid in total as a result of private antitrust litigation during this same or
any other period. We do not even know of extraordinarily rough
estimates.

76. See infra Table 15.

77. U.S. DEP’T OF JUSTICE, supra note 10.

78. See John M. Connor, Problems with Prison in International Cartel Cases, 56
ANTITRUST BuLL. (forthcoming Spring 2011).

79. The ideal proportion of success to failure will depend on a number of variables,
including the relative harms from false negatives and false positives and the likelihood of false
negatives to false positives. A full discussion of this issue is beyond the scope of this Article.
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One extremely low floor on this amount, however, can be obtained
from the Lande/Davis study of forty of the largest private antitrust cases
that ended between 1990 and 2007.8% Our primary screen was that each
case must have returned $50 million or more to victims of antitrust
violations. Actually, they were “alleged” victims because almost all the
cases settled with no finding that defendants had violated the antitrust
laws.81 We did not want to make subjective judgments over whether to
value products at their retail value, their wholesale value, or defendants’
cost. We counted all products as being worth nothing. We did the same
thing for coupons or for discounts because they all have uncertain
redemption rates: all discounts and coupons were counted as zero.82

This study documents between $18 and $19.6 billion in cash paid by
defendants in these forty cases alone. In 2010 dollars, these totals would
be $21.9 billion to $23.9 billion.83 Since this total does not include any
value for the products, discounts, or coupons received in these cases, and
also leaves out defendants’ attorneys’ fees and other litigation costs
(including expert witness fees) and the disruptive effects of the litigation
on corporate efficiency, it understates the actual deterrence from these
cases because all these omitted factors also have deterrence effects.4

80. This was not a cost/benefit analysis of private enforcement. We made no attempt to
assess any of its costs, or all of its benefits. Rather, the main point of this project was to assess those
benefits that easily could be quantified. We did not select a random sample of private cases and
follow them cradle to grave, assessing the merits or lack of merits of each. This would be difficult to
do since almost every private case is dismissed or settled, and for this reason it would be hard to find
out the relevant information about each case. We did not limit ourselves to cases where the Court
found an antitrust violation because these are rare. Only twenty-four final cartel cases calculated an
overcharge since 1890. See Connor & Lande, supra note 16. For a list of cases and their recoveries
see infra Table 7.

81. See Lande & Davis, Benefits, supra note *, at 891 n.46.

82. We eliminated many cases because they were too difficult to value, even cases valued in
the press at more than $1 billion. Moreover, sometimes it was just not possible to get the necessary
information out of old files or from the preoccupied lawyers possessing the necessary information.

We did not adjust the settlements for inflation by raising them to their present value. Nor
did we subtract attorneys’ fees or other claims administration expenses because, for deterrence
purposes, it does not matter what happened to the money paid by Defendants.

We did not attempt to value injunctive relief, even for those cases where a Court
characterized this relief as being very important. Although injunctions can greatly benefit both
victims and the economy as a whole, we were unable to ascertain an objective and reliable way to
quantify the value of injunctive relief. Neither did we attempt to value the injunctive relief secured
by the DOJ. For more on our methodology, see Lande & Davis, Benefits, supra note *, at 889-91.

83. See infra Table 14.

84. As noted earlier, injunctive relief secured by these forty cases also was omitted, further
understating the deterrence value of these cases. However, the effects of injunctive relief secured by
DOJ cases were also excluded.
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In terms of overall deterrence, therefore, these forty private cases
resulted in approximately three times the deterrence of the $7.737 billion
in deterrence produced by every criminal case brought by the DOJ
during this same period in 2010 dollars. As noted earlier, this comparison
is not just to DOJ actions involving these forty private cases; the DOJ
total is for every cartel sanction secured by the Division between 1990
and 2007.

In addition to comparing the probable amount of deterrence from the
recoveries in the forty large private cases to the likely deterrence from
the DOJ sanctions, there are a number of other comparisons that could be
made, such as deterrence from all the DOJ cartel cases to the subsamples
of the forty private cases that were against cartels, or where the DOJ also
obtained relief, or where the DOJ also received a criminal penalty. For
each comparison, the private deterrence is at least as large as the DOJ
deterrence. 8

85. For example, not all of these forty cases were against cartels; some were against
monopolies (although none of the many class actions against Microsoft were included due to data
problems). Using nominal dollars, of the total recoveries of $18 to 19.6 billion, $9.2 to $10.6 billion
was paid in twenty-five cases that were litigated under the per se approach. This sample of twenty-
five cases thus excludes payouts by monopolies. Comparing this $9.2 to $10.6 billion to the $6.756
billion in DOJ deterrence calculated earlier shows that these twenty-five private cases alone
probably deterred more anticompetitive behavior than the entire DOJ criminal antitrust enforcement.

Another comparison involves only cases in which the government obtained some sort of
relief. This comparison might appeal to those who praise government action and are skeptical of
private enforcement. They might doubt whether the purely private cases were meritorious. (It is
important to note that, for the reasons discussed in Part 11, infra, almost all of the private cases we
included have strong indicia of being meritorious.) As Table 8 reflects, see infra, the plaintiffs in the
twenty-four cases validated by some sort of successful government action recovered between $10.34
and $11.973 billion in nominal dollars. Even the lower of these amounts is over 150% of the $6.756
billion in nominal dollars in deterrence produced by every criminal case brought by DOJ during the
same period.

Yet another interesting comparison is to the thirteen cases in the Lande/Davis sample that
also involved a DOJ action that resulted in a criminal penalty. These thirteen private cases yielded
$5.6 to $7.0 billion in nominal dollar payments, roughly the same as the $6.756 billion DOJ nominal
dollar total. Of course, it could be argued that a better comparison might be limited to the deterrence
effect of the DOJ action in those thirteen cases, rather than all of the DOJ cases from the same time
frame.

Further, the larger, per se sample surely includes some cases that could not have resulted
in criminal penalties, so one could argue that the comparison to only those cases involving criminal
penalties is the fairer one. However, criminal conduct is not the only anticompetitive conduct; so too
is all per se illegal conduct. We should be grateful to the private cases for discouraging any per se
illegal conduct. Finally, DOJ fines must be proven to a criminal standard, while private cases operate
under a civil standard. Perhaps the fairer comparison is, after all, to the deterrence from the sample
of twenty-five per se cases, or to the deterrence from all forty cases. DOJ did little or nothing to
discourage the conduct in many of these non-criminal cases. The only deterrence came from the
private actions.
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Alternatively, one could redo this analysis using different values for
the disincentive effect of one year in jail. For example, instead of our
assumed disvalue of $6 million for one year in prison, one could use a
low estimate of $3 million or a high estimate of $12 million for the
disvalue of one year in prison (i.e., $1 million per month).8 Similarly,
one could use $1.5 million and $6 million estimates for the deterrence
effects of one year of house arrest instead of our $3 million assumption.
Doing this would of course change the total estimated deterrence effects
of the DOJ criminal enforcement program. Using 2010 dollars, the low
estimates would decrease the $7.737 billion DOJ deterrence estimate to
$5.571 billion. The high estimates would increase the DOJ deterrence
estimate to $8.689 billion.8” These are still much lower than the recovery
totals in (and resulting deterrence from) the private cases.®8

Alternatively, one could ask how much one year in prison and one
year of house arrest have to be disvalued on average for the deterrence
effects of the Antitrust Division’s entire criminal anti-cartel program
from 1990 to 2007 to equal the deterrence value of the forty large private
cases from the same period (and, of course, also considering the
corporate fines, individual fines, and restitution that the DOJ secured).
Only if the deterrence effects of prison time was $43-48 million per year
on average (i.e., slightly more than $3.5 to $4.0 million per month), and
the deterrence effects of house arrest was $21.5-24 million per year on
average, would the entire DOJ anti-cartel program produce as much
deterrence as these forty cases.??

86. Even the $3 million estimate for the disutility associated with one year in prison is as
large as some of the estimates of the value of a life according to some of the studies cited earlier. See
supra notes 27-29. The $12 million estimate would be at the upper end of the range of estimates of
the value of a human life calculated by these studies. See supra notes 27-29. (From a philosophical
perspective, is one year of the life of a price fixer really “worth” the same as an average human life?)

87. If we were to use the $12 million figure for the value of one year in prison and $6
million for one year of house arrest, the deterrence value of all the DOJ anti-cartel programs since
1990 would rise significantly. Using 2010 dollars, the total DOJ deterrence figure would rise from
$7.731 billion to $8.136 billion, more than the amounts that defendants paid in the thirteen private
cases that also had a criminal penalty, but less than the deterrence value of the twenty-five per se
cases in the sample, and less than half of the more than $21billion paid in all 40 cases in the sample.
See infra Tables 9 & 10.

88. Even these larger nominal figures yield results that are less than the nominal $9.2 to
$10.6 billion secured by the twenty-five private per se cases, or the nominal $10.34 to $11.973
billion paid in the twenty-four cases that also resulted in government relief, much less the nominal
$18 billion or more from all forty cases.

89. 330.24 years in prison disvalued at $43-48million per year plus 96.85 years of house
arrest disvalued at $21.5-24 million per year, plus the $5.466 billion total for corporate, individual
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IV. WERE THE PRIVATE CASES MERITORIOUS?

If the criticisms of private antitrust enforcement noted earlier are
correct and private actions often obtain results in cases that lack merit,
not only might they fail to discourage anticompetitive behavior, they
might discourage legal—and beneficial—conduct. In other words, they
might have the opposite of a beneficial deterrence effect! For several
reasons, however, this concern is likely misplaced, at least with respect
to most of the forty cases we studied.

First, even though almost all of the forty cases were only settlements,
it should be recalled that a federal judge approved these settlements.
While this certainly is not the same as a verdict, a diverse and generally
conservative group of federal judges did ratify that the settlements were
fair to members of the plaintiff classes. We note that of the forty-five
federal judges who approved the settlements or otherwise presided over
part or all of the cases we studied, twenty-seven were appointed by a
Republican president.?C We also note that these judges approved these
cases during an era where every Supreme Court antitrust decision has
been decided in favor of the defendant. Each of the last fifteen antitrust
decisions, made by a court rated by Judge Posher as the most
conservative since 1930,%! including every case decided after 1992
through 2009, went against plaintiffs.%? Given that this tide of pro-
defendant instruction effectively tells the lower courts how to decide

fines and restitution, equals $21.7 to $23.6 billion. This is roughly the same as the private totals of
$21.9-$23.9 billion. All figures are calculated using 2010 dollars

90. Seeinfra Table 11.

91. See William M. Landes & Richard A. Posner, Rational Judicial Behavior: A Statistical
Study, 6-7, 18, 46 tbl.3 (Univ. Chi. Law & Econ., Olin Working Paper No. 404, 2009), 1 J. LEGAL
ANALYSIS 775 (2009) available at http://papers.ssrn.com/sol3/papers. cfm?abstract_id=1126403.

92. Pac. Bell Tel. Co. v. Linkline Commc’ns, Inc., 129 S. Ct. 1109 (2009) (9-0 in the
judgment, 5-4 in regard to the Court’s opinion); Leegin Creative Leather Prods., Inc. v. PSKS, Inc.,
127 S. Ct. 2705 (2007) (54 decision); Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co.,
127 S. Ct. 1069 (2007) (9-0); Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955 (2007) (7-2); Credit
Suisse Sec. (USA) LLC v. Billing, 127 S. Ct. 2383 (2007) (7-1); Volvo Trucks N. Am., Inc. v.
Reeder-Simco GMC, Inc., 546 U.S. 164 (2006) (7—2); Texaco Inc. v. Dagher, 547 U.S. 1 (2006) (8-
0); Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28 (2006) (8-0); Verizon Commc’ns Inc. v.
Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004) (9-0); U.S. Postal Serv. v. Flamingo
Indus. (USA) Ltd., 540 U.S. 736 (2004) (9-0); F. Hoffman-La Roche Ltd. v. Empagran S.A., 542
U.S. 155 (2004) (8-0); California Dental Ass’n v. FTC, 526 U.S. 756 (1998); Nynex Corp. V.
Discon, Inc., 525 U.S. 128 (1998); State Qil Co. v. Khan, 522 U.S. 3 (1997); Brown v. Pro Football,
Inc., 518 U.S. 231 (1996); see Andrew I. Gavil, Antitrust Book Ends: The 2006 Supreme Court Term
in Historical Context, 22 ANTITRUST 21, 22 (2007) (“The last clear plaintiffs’ victories in the Court
occurred in 1992 in two cases, [Eastman Kodak Co. v. Image Technical Services, 504 U.S. 451
(1992)] and [FTC v. Ticor Title Ins., 504 U.S. 621 (1992)].”).
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close cases, and given that the high percentage of judges presiding in the
litigation we studied were appointed by Republican presidents, one
would not expect that approval of the class action settlements would be
based on any pre-existing excessive sympathy for plaintiffs’ attorneys.%

Second, a large number of the opinions in the forty cases contain
generous and gratuitous praise for the plaintiffs’ counsel handling the
case.?* Of the eight judges from whom we were able to discover explicit
and generous praise for the conduct of plaintiffs’ attorneys (in none of
the cases did we discover criticism), five were appointed by a Republican
president.?® This too helps give assurance that the cases brought by
private counsel generally were in the public interest.

Third, an advantage of our selecting only cases that returned more
than $50 million in cash benefits to victims is that this screens out
nuisance settlements. We are very skeptical about claims that defending
these suits often costs innocent firms $10 million or more. We would
believe this only for very unusual cases. Regardless, $50 million should
be well above the nuisance value of an unmeritorious case. Moreover,
the majority of the cases we studied (23/40) settled for more than $100
million.%

Fourth, since actions that settle for more than $50 million are not
nuisance lawsuits, the recoveries almost surely reflect the defendants’
perception that they could well lose on the merits, not only at trial but
also on appeal. To be sure, some may assert that defendants settle
regardless of the merits of their cases simply because they are risk
averse. This may sometimes be true. Of course, the risk to which they are
averse is that they may lose. Moreover, plaintiffs—or, in contingency fee
cases, plaintiffs’ counsel—also tend to be averse to risk, probably more
so than defendants. Plaintiff’s lawyers often pay millions of dollars
toward the costs of litigation—both in terms of out of pocket expenses
and in terms of the implicit value of thousands of hours of their time—all

93. See infra Appendix I, Table 11. We do not mean to suggest that judges act on crass
political commitments in presiding over litigation or that party affiliation correlates perfectly with
attitudes toward plaintiffs in class actions. Our point is that our analysis is supported to the extent
party affiliation might serve as an extremely crude and rough check on whether the judges in the
cases we studied were unduly sympathetic to class counsel’s efforts.

94. For examples, see Lande & Davis, Benefits, supra note *, at 903-04.

95. Seeid. at 903-04, 914 tbl.10.

96. It is difficult for a firm to believably claim, in effect: “We are saints who did absolutely
nothing wrong. Nevertheless, we paid $50 million or $100 million or more just to make the case go
away.” While we are not saying this can never happen, as the settlements get higher, this argument
loses credibility.
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of which will be uncompensated if the case proceeds to trial and
defendants prevail. This could give plaintiffs’ attorneys an incentive to
settle for amounts that are too low. Defendants’ attorneys, by contrast,
are paid by the hour, so they do not have the same kind of risk aversion
incentives. In sum, there is no basis for believing that defendants are
more risk averse than plaintiffs. If anything, we believe the reverse could
well be true.%” For these reasons, settlement values are at least as likely
to be too low as they are to be too high.%8

A final reason to believe that the cases we studied were generally
meritorious is that most were validated in whole or in part by means
other than settlement in private litigation. This validation took various
forms:

1. In thirteen of the forty cases (32.5%), defendants or their
employees were subject to criminal penalties, generally through guilty
pleas.

2. In twelve of the forty cases (30%), government enforcers obtained
a civil recovery, usually in the form of a consent order.

3. In nine of the forty cases (22.5%), plaintiffs survived or prevailed
on a motion for summary judgment (or partial summary judgment).

4. In nine of the forty cases (22.5%), defendants lost at trial in the
private litigation or in a closely related case.

5. In at least three out of forty cases (7.5%) plaintiffs survived a
motion to dismiss.

In sum, thirty-four of the forty cases (85%) had at least one of these
indicators that plaintiffs’ case was meritorious. (This total would be

97. It could be argued that plaintiffs’ attorneys sometimes have an incentive to “sell out their
clients” by settling for too low an amount, too quickly—that their incentive is just to take less money
than the victims deserve and then to move on to the next case. Moreover, in class action cases,
plaintiffs have difficulty effectively policing their counsel so the possibility of settlements that are
too quick and too low is a serious one. By contrast, it could be argued that defense lawyers have the
incentive to delay and reject reasonable offers and thereby bill as many hours as possible, even if
defendants’ clients are in a better position to oversee their attorneys’ activities than plaintiffs. For a
further discussion of these issues, see Joshua P. Davis and Eric L. Cramer, Of Vulnerable
Monopolists?: Questionable Innovation in the Standard for Class Certification in Antitrust Cases,
41 RUTGERS L.J. 355 (2009); Joshua P. Davis and Eric L. Cramer, Antitrust, Class Certification, and
the Politics of Procedure, 17 GEO. MASON L. REv. 969 (2010).

98. Others may also say that defendants worry that they will lose when they should not. This
raises a philosophical issue. If the courts say conduct violates the antitrust laws, and if an appellate
court, perhaps even the Supreme Court, confirms liability, is it meaningful to say that the outcome is
wrong? For practical purposes, we adopt a positivist’s view and suggest that the law is whatever the
ultimate court declares it to be. Any other perspective would make a study like ours infeasible.

99. In fact, the percentage of cases in which plaintiffs survived a motion to dismiss may be
higher. We did not consistently note this aspect of the litigation we studied.
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thirty-three if motions to dismiss are not included. The percentages
appear to total more than 100% because eight of the forty cases involved
more than one basis for validation.) Table 12, infra, summarizes this
information. Table 13, infra, lists the cases in which the merits received
each kind of validation.

Table 12: Summary of Kinds of Validation in Cases

Kind of Validation of Merits Number of Cases
Criminal Penalty 13 out of 40 (32.5%)
Government Obtained Civil Relief 12 out of 40 (30%)
Ds Lost Trial in Same or Related 9 out of 40 (22.5%)

Case
Ps Survived or Prevailed at 9 out of 40 (22.5%)
Summary Judgment
Ps Survived Motion to Dismiss 3 out 40 (7.5%)
At Least One Basis for Validation 34 out of 40 (85%)
At Least One Basis for Validation,

Not Including Surviving Motion to 33 out of 40 (82.5%)

Dismiss

Ultimately, there is no way to prove or fully refute assertions that
many or most private cases are unmeritorious and are tantamount to
extortion. But the above analysis offers reasons to conclude that all of the
cases we studied involved legitimate claims, and there is no reason to
believe otherwise, beyond defendants’ self-serving assertions.

V. QUALIFICATIONS AND CAVEATS

Throughout this article, we have explicitly or implicitly added a large
number of qualifications and caveats to our analysis. Some of the most
important are worth recapitulating briefly so the conclusions presented in
the next section can be assessed fairly.
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Concerning DOJ enforcement, corporate criminal fines and all
restitution and payments in private cases are made by the corporations
involved. Prison terms and house arrests (which are virtually impossible
to value accurately) are served by the individuals involved, and the
individual fines are often paid by the individuals involved.1® We are
adding the deterrence effects of all these together to arrive at a measure
of total deterrence. We are implicitly assuming that the corporations
involved are profit-maximizing and that the executives involved care
what happens to their employers. We recognize there are agent/principal
problems and behavioral economics issues as well. As noted above, some
executives may care only or primarily about the sanctions directed
against them as individuals; some may care equally what happens to their
employer (either out of professional pride, corporate loyalty, or because
of how a corporate sanction could affect their career); other executives
might care about both, but weigh the individual sanctions more heavily.
To these agent/principal problems, we have arbitrarily tripled the
deterrence effects of the individual sanctions (prison, house arrest, and
fines) compared to the corporate payouts (fines, restitution, and payouts
in private cases).

Concerning private enforcement, the $18-19.6 billion in payments
made in forty large private antitrust cases is only an extremely low floor
on the total deterrence effects of private antitrust enforcement, for many
reasons. While these were among the largest private antitrust cases
brought during the relevant time period, surely the total paid by
defendants in the thousands of private antitrust cases that ended during
this period was many times as large. This total also omitted the
deterrence value of the products, discounts, services, and coupons that
were part of the relief in these cases.

Concerning the DOJ/private comparison, the comparison of the
relative deterrence from private and DOJ cases did not attempt to value
the inju