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STATEMENT SHOWING JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter under Section 78-
2a-3(j) Utah Code Annotated (1953).

STATEMENT OF ISSUES PRESENTED FOR REVIEW
(Including standards of appellate review and supporting authority.)

ISSUE ON APPEAL: DID THE TRIAL COURT ERR IN

DISMISSING PLAINTIFFS’ COMPLAINT, CLAIMS AND

CAUSES OF ACTION WHERE THE DEFENDANTS ADMIT TO

MULTIPLE CIVIL AND CRIMINAL VIOLATIONS OF THE

UTAH MOTOR VEHICLE ACT AND OTHER LAWS

RESPECTING COMMERCE IN MOTOR VEHICLES.

Applicable Standard of Appellate Review: The material facts of this case
are not significantly disputed, therefore the Trial Courts’ interpretation of those
facts are questions of law. The conclusions of law drawn from the Trial Courts’
interpretations are reviewed by the Court of Appeals for correctness and afforded
no deference. Woodhaven Apt v. Washington, 942 P.2d 918 (Utah 1997);
Diversified Equities v. American Sav. & Loan, 739 P.2d 1133 (Utah App. 1987)
and Reed v. Alvey, 616 P.2d 1374 (Utah 1980). The legal effect of particular facts
is within the province of the Appellate Court and no deference is given to the Trial

Courts’ determinations. Drake v. Industrial Com’n of Utah, 939 P.2d 177 (Utah
1997)

Questions of contract interpretation, not requiring resort to extrinsic
evidence, are matters of law and on such questions the Appellate Court accords the
Trial Courts’ interpretation no presumption of correctness. Sackler v. Savin, 897
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P.2d 1217 (Utah 1995); Zions First Nat’l Bank v. National Am. Title Ins. Co., 749
P.2d 651 (Utah 1988). When a trial court’s rulings are based upon a
misunderstanding or misapplication of the law, where a correct one would have
produced a different result, the party adversely affected is entitled to have the error
rectified in a proper adjudication under correct principle of law. Reed, 616 P.2d
1374 (Utah 1980); Farris v. Jennings, 595 P.2d 857 (Utah 1979) and Cummings v.
Nielson, 42 Utah 157, 129 Pac. 619 (1912).

Preservation of Issue: The plaintiffs complaint alleged that the
defendants violated the Utah Consumer Sales Practices Act, the Utah Motor
Vehicle Act and the Utah Uniform Commercial Code.

STATUTES INTERPRETATIONS WHICH ARE OF DETERMINATIVE
AND CENTRAL IMPORTANCE ON THE APPEAL

The plaintiffs seek an interpretation and application of the statutes cited
herein to the facts of their case. The statutes that require interpretation are the
Utah Consumer Sales Practices Act, the Utah Motor Vehicle Act, and the Utah
Uniform Commercial Code. These statutes are reproduced in Addendum A of this
brief, as recognized by Rule 24 Briefs (a) (6) and (11), Utah Rules of Appellate
Procedure:

The Utah Consumer Sales Practices Act sections requiring interpretation
are: Sections 13-11-2, 13-11-3 (2) and (6), 13-11-4 (1), (2)(a-j), 13-11-5, 13-11-19

(1), (2) and (5) and 13-11-23, Utah Code Annotated (1953).



The Utah Motor Vehicle Act sections requiring interpretation are: Sections
41-1a-102 (13, 33, 40, 46, 50, & 66), 41-3-102 (8, 17, 22, & 24), 41-3-201, 41-3-
202, 41-3-205 (1, 2, & 3), 41-3-208, 41-3-210 (1)(a, b, ¢, d, 1, m, n), 41-3-404, 41-
3-701, 41-3-702 (1)(b)(ii), 41-3-702 (1)(b)(iv), 41-3-702 (1)(c)(iv), 41-3-702
(1)(c)(vii), 41-3-702 (3), (4) & (5), Utah Code Annotated (1953).

Utah Uniform Commercial Code sections requiring interpretation are:
Sections 70A-1-102, 70A-1-103, 70A-1-106, 70A-1-201(3, 10, 11, 19, 25 & 27),
70A-1203, 70A-2-103 (1)(a, b, & d), 70A-2-104(1), 70A-2-302 (1) & (2), 70A-2-
313 (1)(a & b), (2), 70A-2-314 (1), (2) and (3), 70A-2-315, 70A-2-513 (1 — 4),
70A-2-714, 70A-2-715 and 70A-2-719 (1 - 3), Utah Code Annotated 1953).

STATEMENT OF THE CASE
Nature of the Case

This case involves the Plaintiffs/Appellants James K. Rawson, trustee, and
Rebecca R. Rawson, Trustee, (“Plaintiffs”), efforts to recover damages against the
Defendants/Appellees, Kim Edward Conover, Karen Jane Conover, a Utah general
partnership, dba K& K Sales, K & K Sales Inc., Kim Edward Conover, dba K & K
Sales Inc., Paul W. Clark and Old Republic Surety Co (“Defendants”). Kim
Edward Conover (“Conover”) was a licensed and bonded motor vehicle dealer
doing business under the various assumed names listed and identified above. Old
Republic Surety Co. (“Old Republic”) is Conover’s bonding company. Plaintiffs
seek recovery of the damages they sustained based upon the defendants’ multiple
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admissions concerning violations of both the civil and criminal provisions of the
Utah Motor Vehicle Act and other laws respecting commerce in motor vehicles.

On or about October 14, 1992 the defendants Conover and Clark, acting in
concert with one another and using Conover’s license as a motor vehicle dealer,
purchased the motor vehicle (“subject vehicle”) which is the subject of these
proceedings from Western Auto Wrecking, Inc. At the time they purchased the
subject vehicle they knew the same had been declared a total loss salvage motor
vehicle. Following their purchase of the subject vehicle, Clark and Conover
undertook to repair substantial and significant frame and body damage thereto, but
such repairs were incomplete, improper or unprofessionally preformed and as a
consequence the subject vehicle was unsafe to operate.

Plaintiffs’ complaint sought relief for Clark’s and Conover’s
misrepresentations and omissions undertaken and carried out with an intent to
defraud (Count I); thgough tortuous misrepresentation (Count II); and deceptive
and unconscionable acts and practices, (Count IIT). Clark’s and Conover’s breach
of express and implied warranties (Count IV); breach of the covenant of good faith
and fair dealing (Count V); the liability of Old Republic Surety Co., (Count VI);
punitive damages (Count VII); and equitable estoppel (Count VIII) were likewise
sought. (R.95-112.)

The defendants admit selling the subject vehicle to on or about August 3,
1993 to plaintiffs (R. 12, 5, 35.) They denied knowing the subject vehicle was

4



improperly, unprofessionally or incompletely repaired and alleged that the
plaintiffs knowingly and willingly purchased the subject vehicle by acknowledging
that the same was a rebuilt salvage (R. 6, 35.) The defendants also asserted that
the plaintiffs assumed any and all risks concerning the subject vehicle in that they
had “...inspected the vehicle to [their] satisfaction and purchases the vehicle as is”
(R. 39.)

Plaintiffs’ appeal from the Trial Court’s Order On Defendants’ Motion For
Summary Judgment, dated October 4, 1996 (R. 287 — 291) and Order On
Defendants’ Motion For Summary Judgment, dated May 28, 1998 (R. 423 -425.)

Course of Proceedings and Trial Court Disposition

Defendants’ Motion For Summary Judgment, dated May 31, 1996 (R. 163 —
165) was briefed, opposed (R. 214 — 242) and argued before Judge Pat B. Brian on
August 2, 1996 (R. 274.) Plaintiff’s Notice Of Objections To Proposed Order On
Defendants’ Motion For Summary Judgment, dated August 28, 1996 (R. 275 —
283) precipitated re-argument of Defendants Motion For Summary Judgment
before the Court on October 4, 1996 (R. 292 - 293.) Based upon the Court’s
admitted predisposition with respect to the material issues which were the subject
of these proceeding, plaintiffs also objected to the Court’s ruling on the issues
which were the subject of the proposed Order On Defendants’ Motion For
Summary Judgment. On November 1, 1996 the Court recused itself from this case

and the matter was assigned to Judge Glen K. Iwasaki (R. 294 — 295.)
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Defendants’ Motion For Summary Judgment, dated March 9, 1998 (R. 341
—343) was likewise briefed (R. 344 — 354, 372 — 407), opposed and argued before
the Court on April 16, 1998 (R. 413.) Plaintiffs’ Notice Of Objections To Order
On Defendants’ Motion For Summary Judgment, dated May 6, 1998 (R. 417 —
420) and Plaintiffs’ Notice Of Objections To Defendants’ Bill Of Costs, dated
May 6, 1998 (R. 415 — 416) were duly filed with the Court and served herein. On
June 23, 1998 plaintiffs filed their Notice of Appeal (R. 413 - 433.)

STATEMENT OF FACTS

A.  The following facts relevant to the issue presented for review are
established by the record herein.

1. Conover was at all material times herein:

a) A licensed and bonded, motor vehicle dealer with many years of
experience in the repair and sale of salvage and non-salvage motor vehicles (R. 2,
60.)

b) A partner with his wife, co-defendant Karen Jane Conover (“K.J.
Conover”), in a general partnership doing business as K & K Sales (“K & K
Sales”), engaged in business as a licensed motor vehicle dealer (R. 60.)

c) A co-owner with co-defendant Paul W. Clark (“Clark”), K.J.
Conover and K & K Sales in a general partnership, joint venture and common
enterprise (“Joint Enterprise”) that repaired, advertised, displayed and sold the
subject vehicle, VIN 1IFMDA31U5KZB04673 to plaintiff (R. 373.)
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d  Anowner of K & K Sales, Inc., a corporation (“K & K Inc.”) having
its principle office and place of business in Salt Lake County, State of Utah,
engaged in the business of a motor vehicle dealer (R. 120.)

e) One of the owners of the subject vehicle at all material times prior to
plaintiffs’ purchase of the same (R. 185.)

2. K.J. Conover was at all material times herein:

a) A partner with her husband, co-defendant Conover, in K & K Sales
(R. 407.)

b) A co-owner of K & K Inc (R. 233.)

3. Clark was at all material times herein:

a) An unlicensed, unbonded, motor vehicle salesman for Conover, K.J.
Conover, K & K Sales and K & K Inc (R. 391.)

b) A co-owner in the Joint Enterprise of repairing, marketing and
selling the subject vehicle to plaintiffs (R. 201.)

c) The person who personally financed, repaired, advertised, displayed
and acted as the salesman for the Joint Enterprise in connection with the sale of the
subject vehicle to plaintiffs (R. 201, 251 - 253.)

d) The person who advanced the purchase money used to acquire the
subject vehicle and one of its owners prior to selling it to plaintiffs (R. 201.)

4.  Old Republic Surety Co., (“Old Rebuplic”) was at all material times
herein duly qualified to transact business as a surety company in the State of Utah.
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- 0ld Republic issued the dealer bond for K & K Sales, which was in full force and
effect at all material times herein (R. 3, 61.)

5. The defendants, through and by means of their Joint Enterprise,
jointly acted as (a) a “Supplier” under the Utah Consumer Sales Practices Act
(“Sales Practices Act”), and (b) a “Merchant” under the Utah Uniform Commercial
Code (“Commercial Code”) (R. 2, 33, 201.)

-6. Plaintiffs were induced by the defendants to purchase the subject
vehicle by the defendants placement of an advertisement in a local newspaper to
which plaintiffs responded by contracting Clark at Clark’s home where the subject
vehicle was displayed, driven and sold to plaintiffs (R. 251 - 251.)

7. Prior to its sale to plaintiffs, the subject vehicle was purchased by
and titled in the name of K & K Sales. All repairs to the Subject Vehicle were
performed in the name of K & K Sales in order for the Joint Enterprise to avoid
paying any Utah State sales tax relating to Clark’s purchase of the subject vehicle
as required by law (R. 201.)

8. Notwithstanding the fact that the subject vehicle had been involvéd
in a serious accident that resulted in it being declared a salvage motor vehicle prior
to the defendants’ purchase and repair of the same, the Joint Enterprise failed to
safely, completely, adequately or professionally repair the damage. (R. 245, 366,
402 - 203.) The subject vehicle was subsequently sold to plaintiffs with the
incomplete, improper and unprofessional repairs were concealed by the exterior
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skin and bodywork the Joint Enterprise caused to be performed on the subject
vehicle prior to its sale to plaintiffs. (R. 245, 402 — 403.)

9. Clark failed to inform plaintiffs of the facts concerning the subject
vehicle’s unsafe, inadequate and incomplete repairs. Clark however offered his
personal guarantee that he had properly repaired the subject vehicle and that the
same was fit for use as a passenger car and for plaintiffs particular purposes (R.
370.)

10.  Defendants knew or should have known the subject vehicle’s crush
zones, collapse zones and structural integrity were not properly repaired or
restored by reason of the minimal repairs they caused to be performed on the same.
The costs the defendants incurred in connection with their repairs and the fact that
the nature and extent of the defective repairs were hidden under the subject
vehicle’s outer skin evidence the defendants failures to re-manufacture, re-
construct and restore the subject vehicle to meet industry and manufacturer’s
standards and specifications. (R. 201, 245, 402 — 403.)

11.  Clark personally financed, advertised, displayed and sold the subject
vehicle from Clark’s home in violation of the provisions of the Utah Motor
Vehicle Act (R. 360.)

12. Following plaintiffs decision to purchase the subject vehicle,
Conover prepared all of the purchase documents which falsely reflected that the
subject vehicle was owned only by K & K Sales, that it was part of K & K Sales’
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dealer inventory and wholly failed to reflect Clark’s ownership interest therein (R.
370.)

13. | Following plaintiffs purchase of the subject vehicle the plaintiffs
were involved in an accident. When repairs resulting from the accident were
attempted, the magnitude of the incomplete, inadequate, unprofessional and unsafe
repairs made by or at the direction of the Joint Enterprise became obvioﬁs when
the subject vehicle’s outer skin was removed (R. 370 - 371.)

14.  After the subject vehicle was disassembled, it was inspected by the
repair shop it had been taken to, by plaintiffs’ insurance adjuster, by an
investigator from the Motor Vehicle Enfofcement Division of the Utah State Tax
Commission and others. Each person who inspected the subject vehicle concluded
that the repairs made by or at the direction of the Joint Enterprise were defective
and unsafe and that the cost of restoring the subject vehicle to safe operation
exceeded its fair market value. (R. 245, 401 — 402.)

15.  Plaintiffs were forced to sell the subject vehicle for salvage parts and
did so after notifying the defendants of plaintiffs intent to sell the same. (R. 403.)

16.  Defendants refused to return plaintiffs purchase price or to perform
the needed and required repairs to the subject vehicle so that it could be operated
safely consistent with Clark’s personal guarantee. (R. 366.)

17.  Defendants’ refusal to take corrective action concerning their

breaches of civil and criminal provisions of the Utah Motor Vehicle Act, their
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contractual duties owed by each of them to plaintiffs and their breaches of the laws
respecting commerce in motor vehicles. As a result plaintiffs filing of this lawsuit
in order to obtain the remedies provided by law.

SUMMARY OF ARGUMENT

Utah has adopted a comprehensive set of laws respecting commerce in
motor vehicles. The purpose of these laws is to insure, among other things, that
motor vehicle dealers (“dealers”) will act responsibly, honestly and fairly towards
their customers. These laws include:

1.  The Utah Motor Vehicle Act (“Motor Vehicle Act”).

2. The Utah Consumer Sales Practices Act (“Sales Practices Act”), and

3. The Utah Uniform Commercial Code (“Commercial Code”).

The Motor Vehicle Act imposes upon each dealer the following
requirements: (a) That the dealer be licensed (§ 41-3-201). (b) That the dealer be
bonded, (§ 41-3-205) by the form of bond approved by the Utah Attorneys’
General (“Dealer’s Bond”) (§ 41-3-205(1)(c)). (c) That the dealer fully, fairly and
timely disclose to each purchaser all relevant facts concerning the physical
condition and mileage of each vehicle a dealer sells. (§ 41-3-1310; Haynes v.
Manning, 917 F.2d 450 452- 453 (10 Cir. 1990). (d) That a dealer fully, fairly and
timely disclose to each purchaser all relevant facts concerning any financing
arrangements relating to the sale of a motor vehicle (§ 41-3-401). (e) That a dealer
deal honestly, fairly and in good faith with its customers (§ 41-3-210). And (f)
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that dealers not commit any fraud or fraudulent representations or violate any other
provisions of the Motor Vehicle Act or any law, rule or regulation respécting
commerce in motor vehicles (§ 41-3-404(1)(a)).

The provisions of the motor vehicle Act are further strengthened by
application of the provisions of (a) the Utah Administrative Code that interprets
and underpins some of the Motor Vehicle Act’s provisions. (b) The express terms
of the Dealer Bonds, and (c) the terms of the parties’ written contracts which are

‘required by the Motor Vehicle Act to disclose certain specified information (§ 41-
3-401). The provisions of the Motor Vehicle Act are to be construed broadly to
protect person, such as the plaintiffs, who do business with motor vehicle dealers.
Western Sur. Co. v. Redding, 626 P.2d 437 (Utah 1981); § 70A-2-714.

It is significant that the Motor Vehicle Act imposes criminal sanctions for
ité violation (§ 41-3-701), in addition to civil liability (§§ 41-3-702(5) and41-3-
404(1)).

The Sales Practices Act, which applies to transactions involving commerce
in motor vehicles, Wilkinson v. B. & H. Auto, 701 F.Supp. 201 (D. Utah 1989),
renders a dealer liable for deceptive or unconscionable acts and practices
committed “knowingly or intentionally” or “with an intent to deceive” (8§88 13-11-
4,13-11-5 and 13-11-19.) The application, provisions and remedies afforded by
the Sales Practices Act are in addition to remedies otherwise available for the same

conduct under other state law (§ 13-11-23.)
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The Commercial Code imposes upon all parties, particularly dealers,
obligations of good faith and fair dealing (70A-1-203) as well as duties of being
honest in fact (70A-1-103). The provisions, purposes and remedies provided
under the Commercial Code are also to be liberally administered to the end that the
aggrieved party be put in as good a position as if the other party had fully
performed (§ 70A-1-106).

The defendants admit to having committed multiple violations of the civil
and criminal provisions of the Motor Vehicle Act. The Trial Court totally ignored
the defendants civil and criminal violations, the defendants’ violations of the Sales
Practices Act and the duties imposed upon the defendants under the Commercial
Code, the Sales Contract and the Dealer’s Bond. The Trial Court’s rulings were
apparently premised upon the erroneous assumption and interpretation that the
aforementioned facts and statutes constitute and support only dependent causes of
action and not the independent causes of action the plaintiffs alleged in their
Complaint based upon the aforementioned laws.

ARGUMENT
POINT I

THE DISTRICT COURT ERRED IN DISMISSING PLAINTIFFS’

CLAIMS AND CAUSES OF ACTION WHERE THE

DEFENDANTS ADMITTED COMMITTING MULTIPLE CIVIL

AND CRIMINAL VIOLATIONS OF THE UTAH MOTOR

VEHICLE ACT AND OTHER LAWS RESPECTING
COMMERCE IN MOTOR VEHICLES.
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In construing the Sales Practices Act, the Motor Vehicle Act, the
Commercial Code, the Sales Contract and the defendants’ bond it should be
remembered that these Acts and undertakings be construed with the stated purpose
of keeping Utah law consistent with federal and sister states’ consumer protection
standards. In the absence of any language to the contrary, these Acts should be
construed in a manner consistent with that given similar federal and sister states
laws. U.C.A. §§ 13-11-2, 70A-1-102(2).

A. Interpretation And Application Of The Statutes:

These Acts, contracts and Dealer’s Bonds are to be liberally and _broadly
construed. U.C.A. §§ 13-11-2, 70A-1-106, Western Sur. Co. v. Redding, 626 P.2d
437 (Utah 1981) (This section should be construed broadly to protect persons
doing business with motor vehicle dealers.) The intent and purpose of these laws
is to protect consumers and require suppliers to abandon use of deceptive and
unconscionable practices. In the case of licensed and bonded motor vehicle
dealers, Utah law goes even further and imposes upon them the requirement that
they post a bond of motor vehicle dealer, salesman and crusher. The Dealer Bond
herein states:

“...if the above bounded principal . . . shall well and truly observe and
comply with all requirements and provisions of THE ACT PROVIDING
FOR THE REGULATION AND CONTROL OF THE BUSINESS OF
DEALING IN MOTOR VEHICLES, as provided by Chapter 3, Title 41,
Utah Code Ann. (1953, as amended), and indemnify persons, firms and
corporations in accordance with Chapter 3, Title 41, Utah Code Ann. (1953,

as amended), for loss suffered by reason of the fraud or fraudulent
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representations made or through the violation of any of the provisions of
Chapter 3, Title 41, Utah Code Ann. (1953, as amended), or any law
respecting commerce in motor vehicles or rule respecting commerce in
motor vehicles promulgated by a licensing or regulating authority so that
the total aggregate annual liability on the bond to all persons making claims
Code Ann. (1953, as amended) on account of fraud or fraudulent
representations or for any violation or violations of said laws or rules
during the time of said license and all renewals thereof, then the above
obligation shall be null and void, otherwise to remain in full force and
effect. Said bonded Principal shall also pay reasonable attorney’s fees in
cases successfully prosecuted or settled against the Surety or Principle if the
bond has not been depleted”
(Emphasis added)(R. 233 - 236, Addendum B). The Plaintiffs argued to the Trial
Court that the defendants multiple admitted violations of both civil and criminal
provisions of the Motor Vehicle Act constituted per se deceptive and
unconscionable acts and practices. (R. 445, p. 22 —23.) The defendants’ civil and
criminal violations also breached the Commercial Code, the express and implied
provisions of the Sales Contract, the warranties given by the defendants as well as
the duties and conditions set forth in the defendants’ Dealer Bond.

The 1995 legislature amended the Sales Practices Act, § 13-11-4(2), by
removing the requirement of “intent to deceive” and replacing it “knowingly or
intentionally.” This change brings the Sales Practices Act’s imposition of liability
into harmony with the standard federal courts impose for violations of the federal
odometer act’s requirements of “intent to defraud” found at 49 U.S.C. § 32710(a).
By eliminating one’s casual indifference to the truth of his representation, which is

something less than a deliberate lie, the legislature has determined that the
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appropriate standard of conduct is to disclose what one knows. Common sense
and sound public policy support this interpretation for imposing liability. A per se
civil or criminal violation of the laws respecting commerce in motor vehicles
constitutes not only deceptive acts per se but should also be deemed to constitute
unconscionable acts per se as well.

The Commercial Code’s provisions and multiple references to “good faith,”
(88 70A-1-102(3), 70A-1-201(19), 70A-1-203, 70A-2-103(1)(b)) demonstrate an
unwavering duty that “honesty in fact” in ones conduct and observance of
reasonable and fair dealings be maintained. One’s obligations of good faith,
diligence, reasonableness and care may not be disclaimed or avoided. The
Commercial Code’s duties are consistent with the changes made in the Sales
Practices Act. Utah has long recognized that a seller, whether he or she is a
“merchant” (§ 70A-2-104), a “supplier” (§ 13-11-3(6)), a “dealer” (§ 41-1a-
102(13) & 41-3-102(8)), or a layperson is presumed to know. the material facts
concerning that which it is that he or she sells. Howe v. Michelson, 225 P.2d 735
(Utah 1951). A contract for sale allows no more than slight and unimportant
differences from those specified or described in the contract. Norrington v.
Wright, 115 U.S. 188 (1885).

Legislative and judicial abandonment of the doctrine of caveat emptor is
consistent with the changes in the Sales Practices Act and other provisions of the

Commercial Code. U.C.A. § 70A-313(a) and (b) specifically does away with
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“buyer beware” by making affirmations of fact and descriptions that become a part
of the basis of the bargain or contract express warranties that the goods will
conform with the affirmations or promises. The doctrine of caveat emptor is also
incompatible with prevailing trends in consumer law, product’s liability law, and
the law of torts. Wade v. Jobe, 818 P.2d 1006, 1010 (Utah 1991).

Of particular concern to plaintiffs and their claims and causes of action are
the defendants’ admissions that they violated multiple provisions of the Motor
Vehicle Act. The plaintiffs contend that the Motor Vehicle Act recognizes and
provides them with independent causes of action for the defendants’ breaches
thereof. The alternative is that the Motor Vehicle Act’s causes of action are
dependant upon or derived from some other source, such as the administrative
agency charged with the Act’s enforcement. If the Motor Vehicle Act’s causes of
action are dependent, the Trial Court’s decisions should be affirmed and the Motor
Vehicle’s Act’s limitations set forth in a published decision.

B.  The Motor Vehicle Act:

Other than one’s home, the average consumer spends more of his hard
earned income on motor vehicles than any other single purchase over the
consumer’s lifetime. Due to the serious and often dire financial consequence to
consumers who purchase motor vehicles from dealers who then fail or refuse to
honor their commitments, both state and federal laws have been enacted protecting

consumers. The sale of new and used motor vehicle is heavily legislated,
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- involving hundreds of pages of laws, rules and regulations by both the State of
Utah and the Federal government.

Utah specifically defines the persons licensed and engaged in the business
of buying, selling, repairing or replacing new and used motor vehicle parts or in
restoring of vehicles to sound working condition. These statutes also define one’s
ownership interests in a particular motor vehicle. 8§ 41-1a-102(13), (33), (40),
(46) and (50). §§41-3-102(8), (22), and (24) further define the conduct, activities,
locations and persons subject to licensing and bonding when selling motor vehicles
(88 41-3-201(1 & 2), 41-3-202(2), (5), (6) and (11) and 41-3-204(1)). The
defendants violated these and numerous other provisions of the Motor Vehicle Act
in their advertising, displaying, offering for sale and selling the subject vehicle to
plaintiffs from Clark’s home.

For example, it was illegal for Clark to personally advertise the subject
vehicle, as his personal — family vehicle while the subject veﬁicle was licensed,
titled, and included in the dealership’s used car inventory (§ 41-3-210(1)(a)). (R.
251 — 253.) It was illegal for Clark to advertise the subject vehicle as his personal
— family vehicle without identifying the dealer as the seller or using the dealer’s
license nufnber in the advertisement (§ 41-3-210(1)(b)). (R. 251 — 253.) Tt was
illegal for the defendants to violate the Motor Vehicle Act (§ 41-3-210(1)(c)). It
was illegal for the defendants to violate state law respecting commerce in motor
vehicles or any rule respecting commerce in motor vehicles (§ 41-3-210(1)(d)). It
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was illegal for the defendants to remanufacture, assemble or reconstruct the subject
vehicle without meeting construction, safety standards (§§ 41-3-210(1)(1), 78-15-
6). It was illegal for the defendants to allow Clark to act as a salesperson by
displaying, contacting prospective customers or promoting the sale of the
dealership’s vehicles (§ 41-3-210(1)(m)). And it was illegal for the defendants to
display for sell, offer for sale or sell the subject vehicle from Clark’s home (§§ 41-
3-210(1)(n); 41-3-102(22)).

Contrary to the rulings of the two Trial Court judges that interpreted the
Motor Vehicle Act as providing no independent cause of action or remedy to the
plaintiffs, §§ 41-3-404 and 41-3-702(5) must be construed as providing
independent and individual rights of action against dealers, salespersons and their
surety bonds. In order for one to maintain a cause of action, one must suffer a loss
or damage due to fraud, fraudulent misrepresentations, or a violation of the laws
respecting commerce in motor vehicles (§ 41-3-404(1)). A Dealer Bond, issued on
a form approved by the Attorneys’ General office, obligates the dealer’s surety to
indemnify persons who suffer losses by reason of a dealer’s misconduct under §
41-3-404. When one suffers a loss, particularly a consumer, due to a dealer’s
fraud, fraudulent representations or violation of any law, rule or regulation
respecting commerce in motor in motor vehicles, the consumer is protected by
being able to recover from the dealer’s surety Beftenson v. Call Auto Equip. Sales

Inc., 645 P.2d 684 (Utah 1982).
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The legislature has given consumers additional protections by granting to
those consumers who must pursue a remedy in court the right to recover the
consumer’s costs and attorneys fees as a matter of law (§§ 13-11-19(5), 41-3-
205(3) and 41-3-702 (4)(b)). The Dealer’s Bond at issue in these proceedings
expressly provides that the “Principal shall also pay reasonable attorneys’ fees in
cases successfully prosecuted or settled against the Surety or Principal if the bond
has not been depleted.” (R. 233 —236.)

The Motor Vehicle Act provides for both civil and criminal penalties for the
defendants’ admitted violations herein (88 41-3-701 and 41-3-702). The
defendants’ violation of § 41-3-702(1)(b)(ii) are evidenced by Clark’s personal
advertisement that he placed and paid for in order to sell the subject vehicle in
violation of §§ 41-3-210(1)(a), (b), (m) and (n). The defendants’ multiple
admitted breaches of the Motor Vehicle Act demonstrate their omissions and
tortuous misrepresentations that they made in order to induce the plaintiffs
purchase of the subject vehicle. (R. 245. 366, 402 — 403.) The defendants’
tortuous misrepresentations also induced the plaintiffs into believing they were
dealing with a regular layperson who sought to sell his personal — family vehicle
(R. 251 — 253.) It was not until after the plaintiffs’ had agreed to purchase the
subject vehicle that they learned that the subject vehicle was in fact being sold by a

dealership and not Clark personally. (R. 370.)
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The defendants’ violations of § 41-3-702 (1) (b) (iv) were admitted when the
defendants failed to insure that the subject vehicle, which was a total loss salvage
motor vehicle, was remanufactured, assembled and reconstructed in compliance
with the manufacturer’s construction and safety standards. (R. 245, 402 — 403.)
The defendants’ gross negligence in not replacing or repairing the subject vehicle’s
crush zones, collapse zones, accident/ energy absorbing components and in not
properly mounting the subject vehicle’s seat belt mounts were contrary to §§ 41-3-
210(1)(1) and 41-3-702(1)(b) (iv). (R. 245, 402 — 403.)

The defendants violations of § 41-3-702(1)(c)(iv) were shown by the
defendants’ advertising, offering for sale, displaying and selling the subject vehicle
from Clark’s home in direct violation of §§ 41-3-210(1)(m) and (n) and 41-3-
102(22). (R. 251 — 253.) And the defendants violation of § 41-3-702(1)(c)(vii) was
admitted by the defendants use of Clark as an unlicensed salesperson in connection
with the sale of the subject vehicle which vehicle was part of the dealership’s
motor vehicle inventory. (R. 360.) The defendants’ conduct is contrary to §§ 41-3-
201, 41-3-202(5), 41-3-208, and 41-3-210(m) and (n) and was undertaken and
carried out for the obvious and apparent purpose of defrauding the State of Utah of
tax revenue. Clark is the one who financed the acquisition, repairs and sale of the
subject even though the subject vehicle was purchased, titled and repaired in the
dealership’s name, under the dealership’s license and under the dealer’s control.
(R. 251 — 253, 360.)
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The civil penalty for violating § 41-3-702(1) is “not less than a $1,000.00,
or treble the actual damages caused by the person, which ever is greater; and
reasonable attorney’s fees and costs of the action” (§ 41-3-702(4)). § 41-3-702(5)
states that a “civil action may be maintained by a purchaser or the administrator.”
This section supplements and reinforces Plaintiffs claims that the Motor Vehicle
Act authorizes independent causes of action contrary to the Trial Court’s
interpretation that the plaintiffs had no claim or cause of action under the law or
facts cited and argued to the Trial Court (§§ 41-3-404 and 41-3-702(5)).

Defendants’ Dealer Bond reinforces plaintiffs’ claims that their causes of
action are independent and not dependent. The language of the Dealer Bond (R.
233 — 236) states that the surety will indemnify persons, firms and corporations for
losses suffered by reason fraud or fraudulent representations made or through
violation of any law respecting commerce in motor vehicles. In addition to
indemnifying persons who suffer losses as outlined above the surety agrees to pay
the reasonable attorney’s fees in cases successfully prosecuted or settled. The
reality and practical effect of virtually every consumer related lawsuit is that the
cost of litigating consumer claims often exceeds the value of the matters disputed.
If it were not for the Sales Practices Act’s (§ 13-11-19(5)) the Motor Vehicle Act’s
(§§ 41-3-205(3), 41-3-702(5)) the Dealer’s Bond and the Commercial Code’s
recognition of consequential damages (§§ 70A-2-715 and 70A-2-719) and which
provide for an award attorneys fees and costs, consumers simply could not afford
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to pursue any claim. This would make the consumer protection provisions of Utah
law illusory and of no value.

The statutes providing for minimal damages (§§ 13-11-19(2), 41-3-702(4)),
actual damages (§ 13-11-19(2)), or treble damages (§ 41-3-702(4)) in addition to
costs and attorneys fees does not make litigating consumer protection matters
worthwhile without assurances of compensation. The attorneys’ fees and value of
legal services required to protect consumers is a matter of public interest and
therefore left to the court to decide. Legal time spent pursuing issues of fact and
law that ultimately are not litigated or upon which a plaintiff does not prevail does
not preclude such fees from being awarded. Fleet Investment Co. Inc. v.Rogers,
620 F.2d 782 (10™ Cir. 1980); Gurule v. Wilson, 635 F.2d 782 (10" Cir. 1980).

The Motor Vehicle Act’s requirement that there be a surety bond financially
guarantees that judgments will be paid to the extent of the face amount of a bond.
Betenson v. Call Auto Equip. Sales Inc., 645 P.2d 684 (Utah 1982). It is ironic in
that in many instances the dealer bond is insufficient to fully compensate the
victimized consumer even though the intent of the dealer’s bond is to protect all
persons doing business with those acting as a licensed motor vehicle dealer.
Lawrence v. Ward, 5 Utah 2d 257, 300 P.2d 619 (1956);

C.  The Sales Practices Act:
The Sales Practices Act imposes upon “suppliers” (§ 13-11-3(6)) the duty

and legal requirement that they refrain from deceptive acts and practices. § 13-11-
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4 lists some 14 different examples of acts or practices that the legislature has
established as being deceptive. Consumers need and are afforded protection from
deceptive and unconscionable acts committed by car dealers, such as the
defendants, when buying cars. Woodhaven, 942 P.2d 924. Of concern to the
plaintiffs’ claims are Clark’s personal guarantee that he had properly repaired the
subject vehicle. It was only after the plaintiffs had been involved in a minor fender
bender and the subject vehicle’s outer skin was removed that the falsity of Clark’s
performance characteristics were made known (§ 13-11-4(a)).

Clark’s personal guarantee and assurances that the subject vehicle had been
properly repaired and was safe for use as plaintiffs family car (§ 70A-2-313) and
particular purposes (§ 70A-2-314), claiming he had used the subject vehicle
himself for such uses himself, were knowing and intentional misrepresentations
concerning the subject vehicle. (R. 370.) The defendants’ knew that the repairs
they had caused to be made were inadequate, incomplete, unsafe and
unprofessional in that they hide and concealed their shoddy repairs under the
subject vehicle’s outer skin, interior furnishings and floor coverings. (R. 201, 254,
402 — 403.) Clark’s misrepresented the subject vehicle’s quality, grade and the
fact that the subject vehicle met a particular standard when it did not (§ 13-11-
4(b)). (R. 370.) The defendants knowingly and intentionally misrepresented the

extent of the subject vehicle’s prior damage and repairs. These were materially



facts concerning the subject vehicle’s use and the extent to which it had previously
been damaged in violation of § 13-11-4(c).

The defendants’ representations (R. 370) that the subject vehicle had been
properly and professionally repaired, when it had not, and was fit for the plaintiffs
intended use and particular purpose, when it was not, breached § 13-11-4(e). A
dealer or its agent violates the consumer protection statutes, which impose no
requirement of evil intent or actual knowledge, when the dealer or agent represents
to the consumer that a defacto damaged and incompletely repaired motor vehicle
has been properly repaired when it has not. Bell v. Kent-Brown Chevrolet Co., 561
P.2d 907 (Kan App. 1972). A dealer who was on notice of the true facts about a
motor vehicle but who did not report them accurately to its buyer was held to have
violated a consumer practices act in Brandywine Volkswagen, Ltd. v. State Dept. of
Comm. Affairs, 312 A.2d 632 (Del Sup. 1973).

The facts of this case are even more compelling given the defendants
knowledge that the subject vehicle was a total loss salvage and required extensive
repairs that the defendants personally undertook to perform. The defendants’
failure or refusal to spend the money sufficient to replace or repair the subject
vehicle’s damaged crush and collapse zones or seat belt mounting brackets was
negligent, tortuous, unconscionable and illegal. The defendants hiding their
incomplete, unsafe and shoddy repairs under the subject vehicle’s outer skin,

interior furnishing and floor coverings were intentional acts, tortuous acts,
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unconscionable act and acts that violated the aforementioned provisions of the
Motor Vehicle Act and Sale Practices Act. (§§ 13-11-4 and 41-3-210.) The
defendants failure to state the true status of the subject vehicle, while
misrepresenting it condition and concealing the facts which would render the
subject vehicle unacceptable or substantially less desirable to the plaintiffs was
negligent, tortuous, seriously lacking in good faith and a cardinal breach of the
applicable acts. Testo v. Russ Dunmire Oldsmobile, Inc., 554 P.2d 394 (Wash.
1976).

The defendants’ use of a preprinted federal Buyers Guide in an attempt to
disclaim all of Clark’s personal guarantees is inconsistent with the Commercial
Code’s imposition of warranties as found in §§ 13-11-4(j), 70A-2-313(a) and (b),
70A-2-314 and 70A-2-315. In addition to the laundry list set forth in § 13-11-4, §
13-11-5, allow the court to independently consider whether or not a supplier’s acts
or practices are unconscionable. As presented above in the Argument Summary, it
was and is plaintiffs’ position that the defendants’ civil or criminal violation of the
laws respecting commerce in motor vehicles constituted per se deceptive acts and
practices as well as being per se unconscionable. Plaintiffs’ argument was
presented to both of the trial judges but wsa rejected in both instances out of hand.
(R. 287 — 291, 423 - 425.)

D. The Commercial Code:
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The defendants breached their duties of good faith, honesty in fact,
diligence, reasonableness, care, due diligence, duty to supply goods that
conformed to the contract, and engaged in deceptive and unconscionable conduct
in performing their obligations under their contract with plaintiffs. The
Commercial Code exacts higher and more exact standards from those individuals
“who deal in goods of the kind or otherwise by his occupation holds himself out as
having knowledge or skill peculiar to the practices or goods involved in the
transaction...” (§ 70A-2-104(1). § 70A-2-313(1) and (2) outline the creation of
express warranties by recognizing that “any affirmation of fact or promise made by
the seller to the buyer which relates to the goods and becomes a part of the basis of
the bargain creates an express warranty that the goods shall conform.” Subsection
(2) recognizes that it “is not necessary to the creation of an express warranty that
the seller use formal words such as ‘warrant’ or ‘guarantee’ or that he have a
specific intent to make a warranty....”

Clark’s affirmations and representations that he had repaired the subject
vehicle, and the fact that the subject vehicle was sold by and through a dealership,
establishes the requisite skill and peculiar knowledge sufficient to make the
defendants “merchants” under the Commercial Code. The defendants’
pronouncement and portrayal were a description of the goods that were made a

basis of the bargain and created a warranty if their natural tendency was to induce
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a buyer to purchase and the buyer thus induced did purchase. Nielson v.
Hermansen, 166 P.2d 536 (Utah 1946).

Even though Nielson predates the Commercial Code, the Commercial Code
nevertheless adopts Nielson as the appropriate commercial standard. Additionally,
where the sellers/defendants made certain representations that induced and
culminated in a sale, both Utah statutes and decisional law make the sellers jointly
responsible for their representations. A positive affirmation of fact that tends to
induce a bargain is a warranty and the fact that the seller did not intend to warrant
is no defense. Park v. Moorman Mtg. Co., 241 P.2d 914, 917 (Utah 1952);
Studebaker v. Bros. Co. v. Anderson 167 Pac. 663 (Utah 1917).

Oral representations of fact are recognized in other jurisdictions as
warranties as well and not as “mere puffing.” See Chrysler — Plymouth City Inc. v.
Guerrero, 620 SW 2d 700 (Tex Civ. App. 4™ Dist. 1981). In Hackett v. Lewis, 173
Pac. 111 (Cal. App. 1918), the court held that the simple principle is that any
distinct assertion of quality or character made by the seller and intended to be
relied upon to induce a purchase is a warranty. Even a representation made after a
sale, to promote the sale by inviting reliance respecting the goods may be
actionable as express warranties. Downie v. Abex Corp., 741 F.2d 1235 (10" Cir.
1984). Defendants’ refusal to inform plaintiffs of the true status of the subject
vehicle’s unsafe and incomplete repairs and flat refusal to honor Clark’s personal

guarantees, which were defacto terms of the Sales Contract (R. 196 -197),
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breached the express warranties that induced plaintiffs purchase of the subject
vehicle.

Whether an affirmation of fact, a promise, or a description of the goods is a
warranty is determined by what a reasonable person would have taken from the
statement. State of Utah, By Div. of Consumer Protection v. GAFF Corp.. 760
P.2d 310 (Utah 1988). An express warranty is created when a reasonable person
would have entered into the transaction based on the particular statement. Id., 3 R.
Anderson, Anderson on the Uniform Commercial Code § 2-313:50 at 40 (3d Id.
1983). Actual reliance need not be shown, as in this case, only that the statement
formed a “part of the bargain.” § 70A-2-313, Jensen v. Seigel Mobil Homes
Group, 668 P.2d 65, 71 (Idaho 1983), Autzen v. John C. Taylor Lumber Sales, 572
P.2d 1322, 1324-25 (Oregon 1977).

Both Trial Court judges erred in dismissing plaintiffs claims under the
Commercial Code for the defendants breach of express warranty. Whether or not
the plaintiffs acted as reasonable people when they relied upon Clark’s personal
guarantee was a question for the jury to decide, not the Trial Court judges. The
defendants persuaded the Trial Court that only the written contract and related
documents should be considered and that Clark’s representations and promises had
no effect. Defendants’ arguments are contrary to Utah law (§ 70A-2-313) and the
Official Comment No. 9 to § 70A-2-513 concerning a “Buyer’s Right to inspection
of Goods:”
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‘Inspection’ under this section has to do with the buyer’s check-up on
whether the seller’s performance is in accordance with a contract previously
made and is not to be confused with ‘examination’ of the goods or a sample
or model of them at the time of contracting which may affect the warranties
involved in the Contract.

It is simply bad law to insist that once a buyer buys, it is assumed that she
knew what she was buying. Baker v. Latser, 206 Pac. 553 (Utah 1922); Official
Comment No. 9 to § 2-215. Utah has long recognized that a party may justifiably
rely on positive assertions of fact without an iﬁdependent investigation. Conder v.
Williams 739 P.2d 634, 638 (Utah App. 1987). Today’s motor vehicles are
sophisticated and complex. They are also difficult and expensive to maintain and
in many instances require a particular expertise, special education and specialized
tools to properly inspect, diagnose, maintain, or repair or them. It is contrary to
the authority cited herein to hold that a buyer is presumed to know what she
bought. The Trial Court’s interpretation of the Commercial Code appears to have
mixed and confused the rules applicable to sales of real property with the rules of
law that apply to the sale of goods.

As pointed out to both judges of the Trial Court §§ 70A-2-314 and 70A-2-
315 impose duties of merchantability and fitness upon the defendants. For goods
to be merchantability they must at least “pass without objection in the trade . . . [or
be] fit for the ordinary purpose for which such goods are used . . .” The
undisputed testimony of the Utah Motor Vehicle enforcement Inspector and the

auto body professional who initially identified the unsafe, incomplete, dangerous,
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shoddy and unprofessional repairs were that the repairs the defendants caused to be
performed on the subject vehicle would not have passed in the trade and made the
subject vehicle unfit for it ordinary purpose. (R. 245, 402 — 403.)

The defendants multiple admitted breaches of the express contract terms
and warranties are unconscionable under § 70A-2-302. The Commercial Code’s
nonwaivable, inescapable duties were ignored by the defendants who had more
knowledge than anyone concerning the subject vehicle. As merchants dealing with
lay customers they did not have the right or privilege to use their superior
knowledge and skill to hide the material facts concerning the ownership,
incomplete repairs, dangerous and unsafe condition the subject vehicle was in
when they sold it to plaintiffs. Such conduct is unconscionable and ridiculous in
the extreme.

Defendants’ unconscionable conduct and flat out refusal to honor their
express warranties precludes them from limiting the effect of their
misrepresentation and warranties. Schurtz v. BMW of North America, Inc., 814
P.2d 1108 (Utah 1991). Under Schurtz, a disparity in a consumer’s bargaining
power defeats a seller’s attempts to limit its warranty liability through the use of
preprinted documents that restrict the consumer’s remedies. The consumer is
entitled to seek incidental and consequential damages because it would be
unconscionable to enforce disclaimer clauses in transaction documents which

purport to deny any and all remedies otherwise available to the consumer.
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Unconscionability results from the inequality of the sellers extracting from the
buyer a payment for goods that were not delivered, that the buyer cannot use or
fully use. Irving Leasing Corp. v. M & H Tire Co., 475 NE 2d 127 (Ohio App.
1984) and cases cited in Annot. Unconscionability Under UCC § 2-302 or 2-
719(3) of Disclaimer of Warranties or Limitations or Exclusions of Damages in
Contract Subject to UCC Article 2 (Sales) 38 ALR 4™ 25.

CONCLUSION

The Trial Court, notwithstanding the defendants’ admitted multiple
violations of the provisions of the Sales Practices Act, the Motor Vehicle Act, and
the Commercial Code, granted the defendants summary judgment with respect to
all of plaintiffs’ claims based upon such violations. The defendants violated these
provisions knowingly and intentionally thereby enabling them to induce the
plaintiffs’ to purchase the subject vehicle at a significantly inflated purchase price
and in a serious and unsafe condition. The safeguards intended by the legislature to
preclude the kind of conduct in which the defendants’ engaged in their dealings
with the plaintiffs were thus subverted and rendered wholly ineffective.

This Court should rule: (A) That the defendants had a positive non-
abandonable legal duty to know the physical condition of the subject vehicle at the
time it was sold by them to the plaintiff’s and to honestly, fully, fairly and timely
advise plaintiffs of all relevant facts concerning such condition. (B) That the
plaintiffs are entitled to pursue each and all of the rights and remedies which are
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expressly afforded them by the Sales Practices Act, the Motor Vehicle Act, the
Commercial Code, the Utah Administrative Code, the Dealer’s Bond and the Sales
Contract. (C) That the Trial Court’s award of costs was in error and (d) that the
aforementioned Acts are to be construed liberally and broadly in plaintiffs’ favor
to insure that the rights and remedies for the plaintiffs as members of the
consuming public are safe guarded and rendered effective and meaningful.

RESPECTFULLY SUBMITTED this /7% day of December, 1998.

Ray G. Martineau
Anthony R. Martineau
Attorneys for Plaintiffs/Appellants

Certifi f Servi
I hereby certify that a true and correct copy of the foregoing Appellant’s
Brief was served upon the following individual by mailing a copy thereof, postage
prepaid, to said individual at the following address this L’__ﬁ_ day of December,
1998.
T. Richard Davis
CALLISTER NEBEKER & McCULLOUGH

900 Kennecott Building
Salt Lake City, UT 84133
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ADDENDUM A

STATUTES DETERMINATIVE AND OF CENTRAL
IMPORTANCE TO THE APPEAL:

Utah Consumer Sales Practices Act:
13-11-2. Construction and purposes of act.

This act shall be construed liberally to promote the following policies:

(1) to simplify, clarify, and modernize the law governing consumer

sales practices;

(2) to protect consumers from suppliers who commit deceptive and
unconscionable sales practices;

(3) to encourage the development of fair consumer sales practices;

(4) to make state regulation of consumer sales practices not
inconsistent with the policies of the Federal Trade Commission Act relating
to consumer protection;

(5) to make uniform the law, including the administrative rules, with
respect to the subject of this act among those states which enact similar
laws; and

(6) to recognize and protect suppliers who in good faith comply
with the provisions of this act.

13-11-3. Definitions.

(2) “Consumer transaction” means a sale, lease, assignment, award by
chance, or other written or oral transfer or disposition of goods, services, or
other property, both tangible and intangible (except securities and
insurance), to a person for primarily personal, family, or household
purposes, or for purposes that relate to a business opportunity that requires
both his expenditure of money or property and his personal services on a
continuing basis and in which he has not been previously engaged, or a
solicitation or offer by a supplier with respect to any of these transfers or
dispositions. It includes any offer or solicitation, any agreement, any
performance of an agreement with respect to any of these transfers or
dispositions, and any charitable solicitation as defined in this section.

(6) “Supplier” means a seller, lessor, assignor, offeror, broker, or
other person who regularly solicits, engages in, or enforces consumer
transactions, whether or not he deals directly with the consumer.

13-11-4. Deceptive act or practice by supplier.



(1) A deceptive act or practice by a supplier in connection with a consumer
transaction violates this chapter whether it occurs before, during, or after the
transaction.

(2) Without limiting the scope of Subsection (1), a supplier commits a
deceptive act or practice if the supplier knowingly or intentionally:

(a) indicates that the subject of a consumer transaction has sponsorship,
approval, performance characteristics, accessories, uses, or benefits, if it
has not;

(b) indicates that the subject of a consumer transaction is of a particular
standard, quality, grade, style, or model, if it is not;

(0) indicates that the subject of a consumer transaction is new, or unused,
if it is not, or has been used to an extent that is materially different from the
fact;

() indicates that a consumer transaction involves or does not involve a
warranty, a disclaimer of warranties, particular warranty terms, or other
rights, remedies, or obligations, if the representation is false;

13-11-5. Unconscionable act or practice by supplier.

(1) An unconscionable act or practice by a supplier in connection with a
consumer transaction violates this act whether it occurs before, during, or after the
transaction.

(2) The unconscionability of an act or practice is a question of law for the
court. If it is claimed or appears to the court that an act or practice may be
unconscionable, the parties shall be given a reasonable opportunity to present
evidence as to its setting, purpose, and effect to aid the court in making its
determination.

(3) In determining whether an act or practice is unconscionable, the court
shall consider circumstances which the supplier knew or had reason to know.

13-11-19.  Actions by consumer.

(1) Whether he seeks or is entitled to damages or otherwise has an
adequate remedy at law, a consumer may bring an action to:
(a) obtain a declaratory judgment that an act or practice violates this
chapter; and
(b) enjoin, in accordance with the principles of equity, a supplier who has
violated, is violating, or is likely to violate this chapter.
(2) A consumer who suffers loss as a result of a violation of this chapter
may recover, but not in a class action, actual damage or $2,000, whichever is
greater, plus court costs.



(5) Except for services performed by the enforcing authority, the court may
award to the prevailing party a reasonable attorney’s fee limited to the work
reasonably performed if:

(a) the consumer complaining of the act or practice that violates this

chapter has brought or maintained an action he knew to be groundless; or a

supplier has committed an act or practice that violates this chapter; and

(b) an action under this section has been terminated by a judgment or
required by the court to be settled under Subsection 13-11-21(1)(a).

13-11-23.  Other remedies available—Class action only as prescribed by
act.

The remedies of this act are in addition to remedies otherwise available for
the same conduct under state or local law, except that a class action relating to a
transaction governed by this act may be brought only as prescribed by this act.

Utah Motor Vehicle Dealer Act:

41-1a-102. Definitions.

(13) “Dealer” means a person engaged or licensed to engage in the
business of buying, selling, or exchanging new or used vehicles, vessels, or
outboard motors either outright or on conditional sale, bailment, lease, chattel
mortgage, or otherwise or who has an established place of business for the sale,
lease, trade, or display of vehicles, vessels, or outboard motors.

(33) (a) “Motor vehicle” means a self propelled vehicle intended

primarily for use and operation on the highways.
(b) “Motor vehicle” does not include an off-highway vehicle.

(40) (a) “Owner” means a person, other than a lienholder, holding title
to a vehicle, vessel, or outboard motor whether or not the vehicle,
vessel, or outboard motor is subject to a security interest.

(b) If a vehicle is the subject of an agreement for the conditional
sale or installment sale or mortgage of the vehicle with the right of
purchase upon performance of the conditions stated in the agreement
and with an immediate right of possession vested in the conditional
vendee or mortgagor, or if the vehicle is the subject of a security
agreement, then the conditional vendee, mortgagor, or debtor is
considered the owner for the purposes of this chapter.

(c) If a vehicle is the subject of an agreement to lease, the lessor is
considered the owner until the lessee exercises his option to purchase
the vehicle.



(46) “Reconstructed vehicle” means every vehicle of a type required to
be registered in this state that is materially altered from its original construction
by the removal, addition, or substitution of essential parts, new or used.

(50) “Repair or replacement” means the restoration of vehicles, vessels,
or outboard motors to a sound working condition by substituting any
inoperative part of the vehicle, vessel, or outboard motor, or by correcting the
inoperative part.

(66) “Vehicle” includes a motor vehicle, trailer, semitrailer, off-
highway vehicle, manufactured home, and mobile home.

41-3-102.  Definitions.

(22) “Principal place of business” means a site or location in this state:

(a) devoted exclusively to the business for which the dealer,
manufacturer, remanufacturer, transporter, dismantler, crusher, or
bond shop is licensed, and businesses incidental to them;

(b) Sufficiently bounded by fence, chain, posts, or otherwise
marked to definitely indicate the boundary and to admit a definite
description with space adequate to permit the display of three or more
new, or new and used, or used motor vehicles; and

(c) that includes a permanent enclosed building or structure large
enough to accommodate the office of the establishment and to provide
a safe place to keep the books and other records of the business, at
which the principal portion of the business is conducted and the books
and records kept and maintained.

(24) “Salesperson” means an individual who for a salary, commission,
or compensation of any kind, is employed either directly, indirectly, regularly,
or occasionally by any new motor vehicle dealer or used motor vehicle dealer
to sell, purchase, or exchange or to negotiate for the sale, purchase, or
exchange of motor vehicles.

41-3-201.  Licenses required.

(1) A person may not act as nay of the following without having procured
a license issued by the administrator: a dealer, salesperson, manufacturer,
transporter, dismantler, distributor, factory branch and representative, distributor
branch and representative, crusher, remanufacturer, and body shop.

(2) A supplemental license shall be secured by a dealer, manufacturer,
remanufacturer, transporter, dismantler, crusher, or body shop for each additional
place of business maintained by him.

41-3-202.  Licenses — Classes and scope.



(1) A new motor vehicle dealer’s license permits the licensee to:

(a) offer for sale, sell, or exchange new motor vehicles if the licensee
possesses a franchise from the manufacturer of the motor vehicle offered
for sale, sold, or exchanged by the licensee;

(b) offer for sale, sell, or exchange used motor vehicles;

(c) operate as a body shop; and

(d) dismantle motor vehicles.

(2) A used motor vehicle dealer’s license permits the licensee to:

(a) offer for sale, sell, or exchange used motor vehicles;

(b) operate as a body shop; and

(c) dismantle motor vehicles.

(3) A new motorcycle and shall trailer dealer’s license permits the licensee

to:

(a) offer for sale, sell, or exchange new motorcycles or small trailers
if the licensee possesses a franchise from the manufacturer or the
motorcycle or small trailer offered for sale, sold, or exchanged by the
licensee;

(b) offer for sale, sell, or exchange used motorcycles or small trailers;
and

(c) dismantle motorcycles or small trailers.

(4) A used motorcycle and small trailer dealer’s license permits the

licensee to:

(a) offer for sale, sell, or exchange used motorcycles and small
trailers; and

(b) dismantle motorcycles or small trailers.

(5) A salesperson’s license permits the licensee to act as a motor vehicle
salesperson and is valid for employment with only one dealer at a time.

(6) (a) A manufacturer’s license permits the licensee to construct or
assemble motor vehicles subject to registration under Title 41, Chapter
la, Motor Vehicle Act, at an established place of business and to
remanufacture motor vehicle.

(b) Under rules of the division of licensee may issue and install
vehicle identification numbers on manufactured motor vehicles.

(7) A transporter’s license permits the licensee to transport or deliver
motor vehicles subject to registration under Title 41, Chapter 1a, Motor Vehicle
Act from a manufacturing, assembling, or distributing point or from a dealer, to
dealers, distributors, or sales agents of a manufacturer or remanufacturer, to or
from detail or repair shops, and to financial institutions or places of storage from
points of repossession.

(8) A dismantler’s license permits the licensee to dismantle motor vehicles
subject to registration under Title 41, Chapter 1a, Motor Vehicle Act, for the
purpose of reselling parts or for salvage, or selling dismantled or salvage vehicles
to a crusher or other dismantler.



(9) A distributor or factory branch and distributor branch’s license permits
the licensee to sell and distribute new motor vehicles, parts, and accessories.

(11) (a) (i) A remanufacturer’s license permits the licensee to construct,
reconstruct, assemble, or reassemble motor vehicles subject to
registration under Title 41, Chapter 1a, Motor Vehicle Act, from
used or new motor vehicles or parts.

(i) Evidence of ownership of parts and motor vehicles used in
remanufacturer shall be available to the division upon demand.

(b) Under rules of the administrator, the licensee may issue and
install vehicle identification numbers on remanufactured motor vehicles.

(12) A crusher’s license permits the licensee to engage in the business of
crushing or shredding motor vehicles subject to registration under Title 41,
Chapter 1a, Motor Vehicle Act, for the purpose of reducing the useable materials
and metals to a more compact size of recycling.

(13) A body shop’s license merits the licensee to rebuild, restore, repair, or
paint primarily the body of motor vehicles damaged by collision or natural
disaster, and to dismantle motor vehicles.

(14) A special equipment dealer’s license permits the licensee to:

(a) buy incomplete new motor vehicles with a gross vehicle weight
of 12,000 or more pounds from a new motor vehicle dealer and sell the
new vehicle with the special equipment installed without a franchise from
the manufacturer;

(b) offer for sale, sell, or exchange used motor vehicles;

(c) operate as a body shop; and

(d) dismantle motor vehicles.

41-3-205.  Licenses—Bonds required—Maximum liability—Action against
surety—

(1) (a) Before a dealer’s, special equipment dealer’s, crusher’s, or body
shop’s license is issued the applicant shall file with the administrator a
corporate surety bond in the amount of:

(i) $20,000 for a motor vehicle dealer’s license or special
equipment dealer’s license;

(b) The corporate surety shall be licensed to do business within the
state.
(c) The form of the bond:

(i) shall be approved by the attorney general;

(ii) shall be conditioned upon the applicant’s conducting business
as a dealer without fraud or fraudulent representation and without
violating this chapter; and

(iii) may be continuous in form.



(d) The total aggregate annual liability on the bond to all persons
making claims may not exceed the amount of the bond.
(2) A cause of action under Subsection (1) may not be maintained
against a surety unless:
(a) aclaim is filed in writing with the administrator within one year
after the cause of action arose; and
(b) the action is commenced within two years after the claim was
filed with the administrator.
(3) A person making a claim on the bond shall be awarded attorneys’ fees
in cases successfully prosecuted or settled against the surety or principal if the
bond has not been depleted.

41-3-208. Salesperson’s license — Relinquishment upon loss or change of
employment — Notice to salesperson — New license required.

(1) If a sales person is discharged from or leaves his employer, the dealer
who last employed the salesperson shall return the salesperson’s license to the
administrator.

(2) The salesperson shall be notified at his last known place of residence
that his license has been returned to the administrator.

(3) A person may not act as a motor vehicle salesperson until a new license
is procured.

41-3-210. License holders—Prohibitions.

(1) The holder of any license issued under this chapter may not:

(a) intentionally publish, display, or circulate any advertising that
is misleading or inaccurate in any material fact or that misrepresents any
of the products sold, manufactured, remanufactured, handled, or
furnished by a licensee;

(b) intentionally publish, displace, or circulate any advertising
without identifying the seller as the licensee by including in the
advertisement the full name under which the licensee is licensed or the
licensee’s number assigned by the division;

(c) violate this chapter or the rules made by the administrator;

(d) violate any law of the state respecting commerce in motor
vehicles of any rule respecting commerce in motor vehicles made by
any licensing or regulating authority of the state.

(1) as a manufacturer or remanufacturer assemble a motor vehicle
that does not comply with construction, safety, or vehicle identification
number standards fixed by law or rule of any licensing or regulating
authority;



(m) as anyone other than a salesperson licensed under this chapter,
be present on a dealer display space and contact prospective customers
to promote the sale of the dealer’s vehicles;

(n) sell, displace for sale, or offer for sale motor vehicles at any
location other than the principal place of business or additional places of
business licensed under this chapter; this provision is construed to
prevent dealers, salespersons, or any other representative of a dealership
from selling, displaying, or offering motor vehicles for sale from their
homes or other unlicensed locations.

41-3-404. Right of action against dealer, salesperson, crusher, body shop, or
surety on bond.

(1) A person may maintain an action against a dealer, crusher, or body ship
on the corporate surety bond if:
(a) the person suffers a loss or damage because of:
(i) fraud;
(ii) fraudulent representation; or
(iii) a violation of:
(A) this chapter;
(B) any law respecting commerce in motor vehicles; or
(C) a rule respecting commerce in motor vehicle made by a
licensing or regulating authority; and
(b) the loss or damage results from the action of:
(i) alicensed dealer;
(ii) a licensed dealer’s salesperson action on behalf of the dealer or
within the scope of the salesperson’s employment;
(iii) a licensed crusher; or
(iv) a body shop.

(2) Successive recovery against a surety on a bond is permitted, but the
total aggregate annual liability on the bond to all persons making claims may not
exceed the amount of the bond.

(3) A cause of action may not be maintained against any surety under any
bond required under this chapter except as provided in Section 41-3-205.

41-3-701. Violations as misdemeanors.

(1) Except as otherwise provided in this chapter any person who violates
this chapter or any rule made by the administrator is guilty of a class B
misdemeanor.

(2) A person who violates Section 41-3-201 is guilty of a class A
misdemeanor.



(3) A person who violates Section 41-3-301 is guilty of a class A
misdemeanor unless the selling dealer complies with the requirements of Section
41-3-403.

41-3-702. Civil penalty for violation.
(1) The following are civil violations under this chapter and are in addition
to criminal violations under this chapter:
(b) Level II:
(ii) advertising violation;
(iv)  manufacturing without meeting construction or vehicle
identification number standards; and
(c) Level III:
(iv) selling from an unlicensed location;
(vii) assisting an unlicensed dealer or salesperson in sales of motor
vehicles.
(3) The following are civil violations in addition to criminal violations
under Section 41-1a-1008:
(a) knowingly selling a salvage vehicle, as defined in Section 41-1a-
1001, without disclosing that the salvage vehicle has been repaired or
rebuilt;
(b) knowingly making a false statement on a vehicle damage disclosure
statement, as defiled in Section 41-1a-1001; or
(c) fraudulently certifying that a damaged motor vehicle is entitled to
an unbranded title, as defined in Section 41-1a-1001, when it is not.
(4) The civil penalty for a violation under Subsection (1) is:
(@) not less than $1,000, or treble the actual damages caused by the
person, whichever is greater; and
(b) reasonable attorneys’ fees and costs of the action.
(5) A civil action may be maintained by a purchaser or by the
administrator.

Utah Uniform Commercial Code:
70A-1-102. Purposes—Rules of construction—Variation by agreement.

(1) This act shall be liberally construed and applied to promote its
underlying purposes and policies.

(2) Underlying purposes and policies of this act are

(a) to simplify, clarify and modernize the law governing commercial
transactions;

(b) to permit the continued expansion of commercial practices through
custom, usage and agreement of the parties;

(c) to make uniform the law among the various jurisdictions.



(3) The effect of provisions of this act may be varied by agreement, except
as otherwise provided in this act and except that the obligations of good faith,
diligence, reasonableness and care prescribed by this act may not be disclaimed by
agreement but the parties may by agreement determine the standards by which the
performance of such obligations is to be measured if such standards are not
manifestly unreasonable.

70A-1-103. Supplementary general principles of law applicable.

Unless displaced by the particular provisions of this act, the principles of
law and equity, including the law merchant and the law relative to capacity to
contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion,
mistake, bankruptcy, or other validating or invalidating cause shall supplement its
provisions.

70A-1-106. Remedies to be liberally administered.

(1) The remedies provided by this act shall be liberally administered to the
end that the aggrieved party may be put in as good a position as if the other party
had fully performed but neither consequential or special nor penal damages may
be had except as specifically provided in this act or by other rule of law.

(2) Any right or obligation declared by this act is enforceable by action
unless the provision declaring it specifies a different and limited effect.

70A-1-201. General definitions.

(3) “Agreement” means the bargain of the parties in fact as found in
their language or by implication from other circumstances including course
of dealing or usage of trade or course of performance as provided in
Sections 70A-1-205 and 70A-2-208. Whether an agreement has legal
consequences is determined by the provisions of this title, if applicable;
otherwise by the law of contracts as provided in Section 70A-1-103.
Compare the definition of “contract” in Subsection (11).

(11) “Contract” means the total legal obligation which results from
the parties’ agreement as affected by this title and any other applicable rules
of law. Compare the definition of “agreement” in Subsection (3).

(19) “Good faith” means honesty in fact in the conduct or
transaction concerned.

(25) (a) A person has “notice” of a fact when:

(i) he has actual knowledge of it;

(ii) he has received a notice or notification of it; or

(iii) from all the facts and circumstances known to him at
the time in question he has reason to know that it exists.
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(b) A person “knows” or has “knowledge” of a fact when he
has actual =~ knowledge of it.

(c) “Discover” or “learn” or a word or phrase of similar import
refers to knowledge rather than to reason to know.

(d) The time and circumstances under which a notice or
notification may cease to be effective are not determined by this title.

(27) Notice, knowledge of a notice, or notification received by an
organization is effective for a particular transaction from the time when it is
brought to the attention of the individual conducting that transaction, and in
any event from the time when it would have been brought to his attention if
the organization had exercised due diligence. An organization exercises
due diligence if it maintains reasonable routines for communicating
significant information to the person conducting the transaction and there is
reasonable compliance with the routines. Due diligence does not require an
individual acting for the organization to communicate information unless
such communication is part of his regular duties or unless he has reason to
know of the transaction and that the transaction would be materially
affected by the information.

70A-1-203. Obligation of good faith.

Every contract or duty within this act imposes an obligation of good faith in
its performance or enforcement.

70A-1-205. Course of dealing and usage of trade.

(1) A course of dealing is a sequence of previous conduct between the
parties to a particular transaction which is fairly to be regarded as establishing a
common basis of understanding for interpreting their expressions and other
conduct.

70A-2-102. Scope—Certain security and other transactions excluded from
this chapter.

Unless the context otherwise requires, this chapter applies to transactions in
goods; it does not apply to any transaction which although in the form of an
unconditional contract to sell or present sale is intended to operate only as a

security transaction nor does this chapter impair or repeal any statute regulating
sales to consumers, farmers or other specified classes of buyers.

70A-2-103. Definitions and index of definitions.

(1) In this chapter unless the context otherwise requires
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(a) “Buyer” means a person who buys or contracts to buy goods.

(b) “Good faith” in the case of a merchant means honesty in fact and
the observance of reasonable commercial standards of fair dealing in the
trade.

(d) “Seller” means a person who sells or contracts to sell goods.

70A-2-104. Definitions—*“Merchant”

(1) “Merchant” means a person who deals in goods of the kind or
otherwise by his occupation holds himself out as having knowledge or skill
peculiar to the practices or goods involved in the transaction or to whom such
knowledge or skill may be attributed by his employment of an agent or broker or
other intermediary who by his occupation holds himself out as having such
knowledge or skill.

70A-2-105. Definitions—*“Goods”

(1) “Goods” means all things (including specially manufactured goods)
which are movable at the time of identification to the contract for sale other than
the money in which the price is to be paid, investment securities (chapter 8) and
things in action.

70A-2-106. Definitions—“Contract”—*“Agreement”—“Contract for sale”—
“Sale”—“Present sale”—“Conforming” to contract—

(1) In this chapter unless the context otherwise requires “contract” and
“agreement” are limited to those relating to the present or future sale of goods.
“Contract for sale” includes both a present sale of goods and a contract to sell
goods at a future time. A “sale” consists in the passing of title from the seller to
the buyer for a price (Section 70A-2-401). A “present sale” means a sale which is
accomplished by the making of the contract.

(2) Goods or conduct including any part of a performance are
“conforming” or conform to the contract when they are in accordance with the
obligations under the contract.

70A-2-301. General obligations of parties.

The obligation of the seller is to transfer and deliver and that of the buyer is
to accept and pay in accordance with the contract.

70A-2-302. Unconscionable contract or clause.
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(1) If the court as a matter of law finds the contract or any clause of the
contract to have been unconscionable at the time it was made the court may refuse
to enforce the contract, or it may enforce the remainder of the contract without the
unconscionable ¢lause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any
clause thereof may be unconscionable the parties shall be afforded a reasonable
opportunity to present evidence as to its commercial setting, purpose and effect to
aid the court in making the determination.

70A-2-313. Express warranties by affirmation, promise, description, sample.

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the
buyer which relates to the goods and becomes part of the basis of the
bargain creates an express warranty that the goods shall conform to the
affirmation or promise.

(b) Any description of the goods which is made part of the basis of
the bargain creates an express warranty that the goods shall conform to
the description.

(2) It is not necessary to the creation of an express warranty that the seller
use formal words such as “warrant” or “guarantee” or that he have a specific
intention to make a warranty, but an affirmation merely of the value of the goods

or a statement purporting to be merely the seller’s opinion or commendation of the
goods does not create a warranty.

70A-2-314. Implied warranty—Merchantability—Usage of trade.

(1) Unless excluded or modified (Section 70!-2-316), a warranty that the
goods shall be merchantable is implied in a contract for their sale if the seller is a
merchant with respect to goods of that king. Under this section the serving for
value f food or drink to be consumer either on the premises or elsewhere is a sale.
(2) Goods to be merchantable must be at least such as
(a) pass without objection in the trade under the contract
description; and
(b) in the case of fungible goods, are of fair average quality within
the description; and
(c) are fit for the ordinary purposes for which such goods are used,;
and
(d) run, within the variations permitted by the agreement, or even

kind, quality and quantity within each unit and among all units involved;
and
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(e) are adequately contained, packaged, and labeled as the
agreement may require; and
(f) conform to the promises or affirmations of fact made on the
container or label if any.
(3)  Unless excluded or modified (Section 70A-2-316) other implied
warranties may arise form course of dealing or usage of trade.

70A-2-315. Implied warranty—Fitness for particular purpose.

Where the seller at the time of contracting has reason to know any
particular purpose for which the goods are required and that the buyer is relying on
the seller’s skill or judgment to select or furnish suitable goods, there is unless
excluded or modified under the next section an implied warranty that the goods
shall be fit for such purpose.

70A-2-316. Exclusion or modification of warranties—

(1) Words or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limit warranty shall be construed wherever
reasonable as consistent with each other; but subject to the provisions of this
chapter on parol or extrinsic evidence (Section 70A-2-202) negation or limitation
is inoperative to the extent that such construction is unreasonable.

(2) Subject to Subsection (3), to exclude or modify the implied warranty of
merchantability or any part of it the language must mention merchantability and in
case of a writing must be conspicuous, and to exclude or modify any implied
warranty of fitness the exclusion must be by a writing and conspicuous. Language
to exclude all implied warranties of fitness is sufficient if it states, for example,
that “There are no warranties which extend beyond the description on the face
hereof.”

70A-2-507. Effect of seller’s tender — Delivery on condition of payment.

(1) Tender of delivery is a condition to the buyer’s duty to accept the
goods and, unless otherwise agreed, to his duty to pay for them. Tender entitles
the seller to acceptance of the goods and to payment according to the contract.

(2) Where payment is due and demanded on the delivery to the buyer of
goods or documents of title, his right as against the seller to retain or dispose of
them is conditional upon his making the payment due.

70A-2-513. Buyer’s right to inspection of goods.

(1) Unless otherwise agreed and subject to Subsection (3), where goods are
tendered or delivered or identified to the contract for sale, the buyer has a right
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before payment or acceptance to inspect them at any reasonable place and time
and in any reasonable manner. When the seller is required or authorized to send
the goods to the buyer, the inspection may be after their arrival.

(2) Expenses of inspection must be borne by the buyer but may be
recovered from the seller if the goods do not conform and are rejected.

(3) Unless otherwise agreed and subject to the provisions of this chapter on
C.LF. contracts (Subsection (3) of Section 70A-2-321), the buyer is not entitled to
inspect the goods before payment of the price when the contract provides to
inspect the goods before payment of the price when the contract provides

(@) for delivery “C.0.D.” or on other like terms; and
(b) for payment against documents of title, except where such payment
is due only after the goods are to become available for inspection.

(4) A place or method of inspection fixed by the parties is presumed to be
exclusive but unless otherwise expressly agreed it does not postpone identification
or shift the place for delivery of for passing the risk of loss. If compliance
becomes impossible, inspection shall be as provided in this section unless the
place or method fixed was clearly intended as an indispensable condition failure of
which avoids the contract.

9. “Inspection” under this section has to do with the buyer’s check-up
on whether the seller’s performance is in accordance with a contract previously
made and is not to be confused with the “examination:” of the goods or of a
sample or model of them at the time of contracting which may affect the
warranties involved in the contract.

70A-2-714. Buyer’s damages for breach in regard to accepted goods.

(1) Where the buyer has accepted goods and given notification (Subsection
(3) of Section 70A-2-607) he may recover as damages for any nonconformity of
tender the loss resulting in the ordinary course of events from the seller’s breach as
determined in any manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the
time and place of acceptance between the value of the goods accepted and the
circumstances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential damages under the
next section may also be recovered.

Other Statutes:

78-15-6.  Defect or defective condition making product unreasonably
dangerous — Rebuttable presumption.
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In any action for damages for personal injury, death, or property damage
allegedly caused by a defect in a product:

(1) No product shall be considered to have a defect or to be in a defective
condition, ‘unless at the time the product was sold by the manufacturer or other
initial seller, there was a defect or defective condition in the product which made
the produce unreasonably dangerous to the user or consumer.

(2) As used in this act. “unreasonably dangerous” means that the product
was dangerous to an extent beyond which would be contemplated by the ordinary
and prudent buyer, consumer or user of that produce in that community
considering the product’s characteristics, propensities, risks, dangers and uses
together with any actual knowledge, training, or experience possessed by that
particular buyer, user or consumer.

(3)  There is a rebuttable presumption that a product is free from any
defect condition where the alleged defect in the plans or designs for the product or
the methods and techniques of manufacturing, inspecting and testing the product
were in conformity with government standards established for the industry which
were in existence at the time the plans or designs for the product or the methods
and techniques of manufacturing, inspecting and testing the product were adopted.

78-2a-3. Court of Appeals jurisdiction.
(2) () cases transferred to the Court of Appeals from the Supreme Court.

78-27-56. Attorney’s fees — Award where action or defense in bad faith —
Exceptions.

(1) In civil actions, the court shall award reasonable attorney’s fees to a
prevailing party if the court determines that the action or defense to the action was
without merit and not brought or asserted in good faith, except under Subsection
(2).

(2) The Court, in its discretion, may award no fees or limited fees against a
party under Subsection (1), but only if the Court:

(a) Finds the party has filed an affidavit of impecuniosity in the action
before the court; or

(b) the court enters in the record the reason for not awarding fees under
the provisions of Subsection (1).

49 United States Code

49 § 32710. Civil actions by private persons
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(a) Violation and amount of damages. — A person that violates this
chapter or a regulation prescribed or order issued under this chapter, with intent to
defraud, is liable for 3 times the actual damages or $1,500, whichever is greater.
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scLLEM I m I PURCHABEN —

K&K SALES —— Trcnaer s Nare

2852 So. Redwood Rd #B_ 1 Sierel Address

West Valley City, UT 84119 R - — T Ty n
Home Telephone Business Telephone

Purchaser(s) hatedy ocders from K&K Sales (hereatfter K&K) and agree to purchase from K&K, subject to all terms. conditions and egreements cot
1ained herein, used vehicte:

O NEW nas{ O DEMO YEAR

MAKE _
SERIES . 80OY TYPE COLOA
OEL.
/AN NO. STOCK NO DATE
CASH SELLING PRICE $f v oy USED TRADE-IN AND/OR OTHER CREDITS
ACCESSORIES s ' MAKE OF TRADE-IN MILES
YEAR BOOY TYPE SERIES
VIN_NO.
BALANCE OF § OWED TO
TO BE PAID BY PURCHASER
) . ; 1/ ADORESS
eyl S o Yelbiy (A G00D ' VERIFIED
< -, ZDM @ UNTIL ay: OATE:
J USED VEHICLE ALLOWANCE _ $ .
BALANCE OWED ON VEHICLE
NET ALLOWANCE ON USED VEHICLE
DEPOSIT
CASH WITH ORDER
TOTAL CREDIT (Trenster 10 Lot Colymni [t )
OTHER TERMS AGREED TO:
Purch acknowiedges receiving the foflowing documents in eddWion to an
téd copy of this agreement:
1. Odometer statement
2. FTC warranty stetement window sticker
3. Other .
SUB TOTAL ( X jﬁmc‘» K. Knwsss
TRADE ALLOWANCE ~Drchaver
TAXABLE AMOUNT
UTAH SALES TAX » L3125
LICENSE & REGISTRATION :
PROPERTY TAX DUE
fAL OF. ABOVE ITEMS $ { accerren av Ui Z,. bpp —
2JUTAL CREDITS (Trnaterred trom Might Comet | ($ ) &~ Dealer or Sales Menager
_BALANCE DUE $




FURTHER UNDERSTOOD « MUTUAL  4AGREED:

ggreement on the reverse si0e here~! < sipject 1o the lollowing torms and concitions whicn hn}..ben mutvally agreed upon

Purchaser warrants that ke nagin

0SSN IR vehicia I his S3NSIANLON 3nd purchases the variria “AS 1S*
he waives his rignt to do so .

purchaser has not inspected the vehicle,

The purchaser agrees 5 Aetiar the 2nginai bl ~f <ale anc the tlie 19 any used vehicte t-aded herein al 1 with the delivery of such vehicle in the same
€INAIMEN ana conta'ning Ihe same equipment as when appraised. reasonable wear anc tear excepted and the buyer warrants such used vehicle to be
his prcperty trme ana clear of ail hens ann encumtrances except as otherwise noteg of the reverse side herent

IJpon e taiure or ref. g3l of the pyrcraser g cnmpinte said pur-hase for any reason other th
may be retained as nquigates 1amages In ihe event a usad vehicle has been taken in trade K&

‘eturned to the purrhaser

‘8K shall not e hab e for e1ays causen b re

pairs 10 the venicle performed by thirg-parties. acci2ents surenes, fires or other causes beyond the
;ontrol of K&K

he vehicle covered by this agreement may te a rebuilt or restored vehicle as defined by UC A § 41-1-36 § (1) (2) and § 41-1-36.6 (9). Purchaser
icknowledges that this has been aisciosed and that purchaser has seen the previous title or saivage certificate.

"he purchase price indicated on the reverse side may include rebates to be refunded to purchaser and may include amounts to be used for repairs to
ne vehiCle. said repairs 10 be completed by persons not parties to this agreement. If amounts to be used fer repairs to the vehicle are retumed or

abated 10 the purchaser. purchaser 8grees to indemnify and hold harmiessK&K against any claims asserted Cy anybody for damages resuiting from
e purchasers failure to use the funads for the repairs

4K makes no warranty or reoresentation as to the extent the vehicle covered by this agreement has been used. regardless of the mileage shown on
Ye odometer of said used vehicle other than representations contained in the odometer statement.

3 part of the consideration given by the parties for this agreement, purchaser and K&K have agreed to submit any dispute that may arise from this
greement, transaction or communications incident thereto to mandatory binding arbitration. Should a dispute arise, a party mustdemand arbitration
y written notice to the other ce~v W:thin 30 days following the date of the written notice, each oarty shall select an arbitrator. The two arbitrators
3lected by the parties shall then select a third artitrator The arbitrator shalt proceed under Utah Code Annotated § 78-31a-1 through 20. The
roitration hearing shail take place before expiration of 60 days following the date of the written notice 10 arbitrate. A decision shall be rendered by the
rbitrators within 15 days following the arbrtration hearing. A decision 2 of the 3 arbitrators shali be a valid. binding decision. Each party shall bear the

ost of its selected arbitrator All other costs shail be borne by the non-prevailing party The parties agree that any arbitration award shali be limited to
'e purchase price. as stated on the reverse side hereof.

armiessK&K{rom any damages that may arise from the failure of purchaser to secure inspections The vehicle 1s sold nd purchaser s solely

urchaser agrees to secure ail necessary inspections 1o facilitate licensing and restoration of the vehicle. Purchaser to Indemnity and hold
'sponsible for obtaining necessary inspections

purchaser has obtained finances 10 purchase the vehicle and a lender is using the vehicle as collateral, purchaser represents that he/she has
sclosed to his/her lender that the vehicle requires reparirs. if the vehicle 13 damaged as of the date of this purchase agreement. Purchaser
:knowledges that he/she has provided or wili provide 8 copy of this purchase agreement to this purchase agreement to his/her lender.

s of the date of this purchase all risk of I0ss 10 the vehicle passes to purchaser {f purchaser leaves vehicle in possession ofK& Kfor more than 30 days,
LK may charge purchaser storage fees of $10.00 per day beginning the day of purchase.

the vehicle described in this purchase egreement requires repairs, K& K makes no representation regarding the timing of the repairs or when the
pairs may be completed Purchaser acknowledges that K&Kdoes not perform any repair work to vehicles and purchaser buys the vehicle “AS 13",

the vehicle described in this agreement 1s damaged. purchaser acknowiedges the application for a new title may be delayed until the repairs are
ympleted. Purchaser acknowiedges that K& Khas tendered the title to purchaser in liey of completing & temporary 30 day permit. Purchaser sgrees 10
8ve the previous title or other ownership documents in possession ofK&Kfor safe keeping until such time as purchasar either personafly applies for s
le and registration or compieted 8 temporary 30 day permit following completion of repairs. .

the purchaser applies for & Utah Certificate of Title and Registration. the title issued for the vehicle described in this agreement 0 will 0 will not 0
known ndicate that the venicie Is 8 rebuiit or restored vehicle as defined in Utah Code Annotated § 41-1-36.5 (1) (a) and § 41-1-38.6 (3).

ABILITY INSURANCE COVERAGE FOR BODILY INJURY AND DAMAGE CAUSED TO OTHERS IS NOT INCLUDED IN THIS AGREEMENT.
JRCHASER REPRESENTS that he/she is 18 years of age of older

Ue to the vehicle is 1o remain vested withk& Kuntit purchase price is paid in full, including applicable taxes and licensing fees. PurchassrgrantsK&Ka
cunty interest superior 10 any other security interest. in the subject vehicle t0 secure payment in full. To perfect the security interest granted under
is section. KEK may retain possession of the vehicle or regain possession of vehicle from any bailee of purchaser.

> agreement. verbal or otherwise. not contained in writing in this agreement on this document will be recognized.

Vis agreement 1s Non-Transferable o

N _Name & R Tert
\¢\) Pufchaser
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BUYERS GUIDE

IMPOR™ ANT: Spoken promises are difficult to enforce. Ask the dealer .2 put all promises in writing. Keep this
fo

rm.
Fo“O Aéﬁ-os—mk | B I1MMOA3(USK2RI4673

VEMICLE MAKE MODEL YEAR VIN NUMBER

OEALER STOCK NUMBER (Optional)

WARRANTIES FOR THIS VEHICLE:

AS IS - NO WARRANTY

YOU WILL PAY ALL COSTS FOR ANY REPAIRS. The dealer assumes no responsibility for any repairs regardiess
of any oral statements about the vehicle.

[ ] WARRANTY

O FULL O LIMITED WARRANTY. The dealer will Pay — _ %ofthelaborand ______ % of the parts for
the covered systems that fail during the warranty period. Ask the dealer for a copy of the warranty
document for a full explanation of warranty coverage, exclusions, and the dealer's repair obligations.
Under state law, “implied warranties’' may give you even more rights.
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O SERVICE CONTRACT. A service contract is available at an extra charge on this vehicle. Ask for details as to
coverage, deductible. price, and exclusions. If you buy a serv-ce contract within 90 days of the time of sale, state
= “implied warranties" may give you additional rights.

P PURCHASE INSPECTION: ASK THE DEALER IF YOU MAY, HAVE THIS VEHICLE INSPECTED BY YOUR
MECHANIC EITHER ON OR OFF THE LOT.

SEE THE BACK OF THIS FORM for important additional information., includina a list of some major defects that

mav occur in uked matar uakicio-



ow is a list of some n.ajor defects that may occur in used motor venicles.

e & Body Brake System
ime-cracks corrective weids or rusted through Failure warning hight broken
Qt acks—obent or twisted frame Pedal not fum under pressure (DOT spec )
Not enough pedal reserve (DOT spec.)
ne Does not stop vehicle in straight ine (DOT spec )
leakage excluding normal seepage Hoses damaged
Icked biock or head Orum or rotor too thin (Mfgr Specs)
fts missing or inoperable Uning or pad thickness less than 1/32 inch
ocks or misses related to camshatt ifters and Power unit not operating or leaking
)ush rods Structural or mechanical parts damaged
normal exhaust discharge
Steering System
wussion & Drive Shatt Too much free play at steering whee! (DOT specs )
woper fluid level or leakage excluding normal seepage Free play in inkage more than % nch
ICked Oor damaged case which Is visibie Steering gear binds or jams
0rMal Norse or vibraton caused by tautty transmrssron Frontwheets atgned improperty (DOT specs.y™
f dnve shaft Power unit beits cracked or slipping
woper shifting or functioning in any gear Power unit flud level improper
Rual ChACh shps Of Chatters
iuspensien

ntial Ball joint ssals
coper flud leve! or leakage exciuaing normal seepage Structural parts bent or damaged
cked or damaged housing which is visible Stabilizer oar disconnected
lormai noise or vibration caused by faulty differential Spring broken

Shock absorber mounuing ioose
g System Radius rod damaged or mussing
kage including raaiator Rubber bushings damaged or messing
roperly tuncuonng water pump Shock absorbar leaking or functioning impropaerly
ical System Ties
ery leakage Tread depth less than 2/32 inch
roperly functioning alternator generator battery or starter Sizes mesmarched

Visibie demage
ystom
e leakage Wheels

Visibie cracks. damage or repairs
'sble Accessories Mounting bolts loose or missing
998 Of Warning devicas
;onaooner Exhsuet System
¢ & Deiroster Leakage

VA %l e
B 27657 70 pLedeced K
=7 .C

L COMPLANMTS

(NOWLEDGE RECEIPT OF A COPY OF THIS BUYERS GUIDE.

(741%& L dte £ A 93

CUSTOMER SIGNATURE DATE

'RTANT The information on this form s part of any contract to buy this vehicle. Removal of this label before
smer purchase (except for purpose of test-driving) 1s a violation of federal law (16 C.F.R. 455).
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1. CDOMETZR DISCLOSURE STATEMENT

“REVOUI SLATE . SRELWS V53
Znter ncometer readirg exactly as shown in seller s dis-
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. 28 NE
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ECAF SFPORTIONEC___ NTRASTATE_____ EXEMPT ;
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BOND NO. III.T-1081508

BOND OF MOTOR VEHICLE DEALER, SALESPERSON, OR CRUSHER

KNOW ALL PERSONS BY THESE PRESENTS: Thatwe, _Kim and Karen Conover dab: K&K Sales
of (Sreet Address), 2852 Sn  Redwaond Rd Salt Take City 0T
.UwLaSPﬁndpal.am

(City), County of Salt Lake

3 _a Surety Company qualified and authorized 1o dc
business in the State of Utah, as Surety, aré jointly and Severally held and firmly bound to the people of the Stats of Utah
indemnify persons, fims, and corporations for loss sutfered by reason of viotation of the conditions hereinzfter contained, in the

total aggregate annual sum of %mnand.and.noﬂﬂﬂ::;---" Dollar
($20.000 00~ccmcceceae—— ), as required by 8, Title 41, Utah Code Ana. (1953, as amended), lawfu

20,000 00===-.

monay of the United States for the payment of which, well and truely to be made, we bind ourselves, our heirs,
exacutors, administrators, successors and assigns, jointly, severally and fimnly by these presents. The total aggregats annua
fiability on this bond to all parsons making claims may not exceed $20,000.00-==—rcmmeeeuu—- . as set fortt
in Chapter 3, Titlo 41, Utah Code Ann. (1853, as amended).

THE CONDITION OF THIS OBUGATION 1S SUCH, That,

WHEREAS, the above bounden Principal has applied for a licease to do business asa __ {Ised
Motor Vehicle _Dealer ‘ within the State of Utah, and that pursuant to the application, a licens
has been or is about to be issued.

NOW, THEREFORE, i the above bounden Principal shall obtain sald license t do business 8&s suc

Used Motor Vehicle Dealexr and shall well and truel
observe and comply with all requirements and provisions of THE ACT PROVIDING FOR THE REGULATION-AND CONTROL O
THE BUSINESS OF DEAUNG IN MOTOR VEHICLES, as provided by Chaptsr 3, Tide 41, Utah Code Ann. (1853, as amended), an
indemnify persons, firms and cocporations in accordance with Chapter 3, Title 41, Utah Code Ana. (1853, as amended), for los
sutfered by reason of the fraud or fraudulent representations made or through the viotation of any of the provisioas of Chapter
“Title 41, Utah Code Ann. (1853, as amended) or any faw respecting commerce in motor vehicles or rule respecting commerce i
motor vehicies promuigated by a licensing or regutating authority so that the total eggregate anaual Kabllity on the bond to §
persons malking claims may not exceed $20 . 000,00~===~ -———— , as set forth in Chapter 3, Titlo 41, Ut
Cods Ann. (1953, 8s amended), on account of fraud or fradulent representation or for any violation or violations of said laws or rul
during the time of said licenso and all lawlul renewals theraof, then the above obligation shall be null and void, otherwise to rema
hfdlforeeandeﬁect.SaidbonenPﬁndpalshanabopayraasoaableaﬂomeys'feeshmsesw&duﬂypmseaﬂedorsew
against the Surety or Principal if the bond has not been depleted. '

TheSurotytme&uesemsmeﬁghunwiﬂudrawasmdumtyemptastoanyiabiﬁtyalreadyirmadocawuedhereum{er?l
may do 5o upon the giving of written notice of such withdrawal to the Principal and to the Motor Vehicle Enforcement Divisio
provided, however, that no withdrawal shall be effective for any purpose unfl sidy days shall have elapsed from and after tt
recaiptofsud\noﬁoabythesaidAdmirﬁmmor.andﬁnﬁterpmvidedMnowi&tdma(s!w(inanywisedfedﬁwﬁabiﬂty?fg
Surety arising out of fraud or fraudulent represeatations or foc any violation oc violaions “of said laws or rules by the Prancp
hereunder prior to the expiration of such period of sixty days, regardless of whether or niat the loss sufiered has been reduced
judgement before the lapss of sixty days.

Signed and Sealed this 22 day of January .19 93

K&K Sales

Principal
OLD_REPUBLIC SURETY COMPANY Sure

Approved as to Form By
Office of the Utah Attorney General Mvrel G. Mitchelp ™ o




04/09/96 .:11 FA. <14 797 9495 OLD REP SUR..Y Qo
INDI***2UAL ACKHOWLEDGEMENT OF PRINT2AL

STATE OF UTAH ss

COUNTY OF

On this day of , in the year . before me parsonalty eppeared
10 me known and known 10 me 0 bo the porson, and described in, and who exacuied the foregoing instrument, and acknowledged 10 me
exocutod the same.

(SEAL)
Notary Public
PARTNERSHIP OR FIRM ACKNOWLEDGEMENT OF PRINCIPAL
STATE OF UTAH Ss
COUNTY OF
On this day of , in the year . betfors me pecsonally sppeared

© ma known and known 10 me 10 bs ons of the firm of
dascribed in, and who exacuted the same as and for the act and deed of said fm.

(SEAL)
Notary Public

CORPORATE ACKNOWLEDGEMENT OF PRINCIPAL

(TO BE COMPLETED BY CORPORATION WITH CORPORATE SEAL)
STATE OF UTAH SS
COUNTY OfF
On this day of . in the year « before ma personally appeared
© ma known, who, being by me duly swom, did deposs and say: That he resides in
thatheis ofthe « the corporation de
in and which exacuted the sbove instument; that he knew the ssal of said corporation, 8nd that ha signed his name thereto by kke order.
(CORPORATE SEAL) (NOTARY SEAL)

Notary Pubkic
CORPORATE ACKNOWLEDGEMENT OF PRINCIPAL
(TO BE COMPLETED BY CORPORATION WITHOUT CORPORATE SEAL)

STATE OF UTAR ss
COUNTY OF
On this day of . in the year . before me porsonatly eppeared
© me known, wha, being by ma duty swom, did depose and s3y: That he resides in
that ha Is the oflthe . the coporat
exacuted the above Instrument and which is described thereing that he signed the above mentioned instrument on behal{ of £3id comporason; that
authorized 10 do o by Aricle of the Articies of ncorporation of the sald corporstion, end by ordar of th

of Dicactors of said corpocation, and that his signature as it thus appsars in the sbove instrument is binding upon the comoration.
(SEAL)

Notary Public
AFFIDAVIT OF QUALIFICATION
STATE OF UTAH ss
COUNTYOF _ Salt T ake
: —Myrel G Mitchell being first duly swom, on oath (
andsaysthatheisthe __Attormey-in-Fact of said company, and that he is duly 3t

0 executs and deliver the foregoing obkigations; that said company s authadizsed to executs the same end has comphied in alt respects with the
Utah ia reference 1o bacoming sole surety upon boads, undertakings 8nd obigatons.
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Old Republic W

“Wmuws)mwnwmwmmwwaum% companyf(i
Surety Company, and/or any affillaiod company(ies) withia the Oid Repubdiic intermnalional Gonoral Insurance .um-‘:’l‘:‘:ﬂxwumsz
A H

co-surety(ios) and any surety(ies) which have besn procured 1o executs the bond(s), thelr successors or assigns.

1401 Egst 3999 sgluhisaiilce'* AGENCY CODENO. BOND NG,
Salt Laka City, Urah oiins , ULz 198150

* termdniden born ¢ erocee

I. APPLICATION FOR MISCELLANEOUS BOND
Application s hereby made 10 the Company for & bond of suretyship, in the ponalty of $ 2.9, 9o

for the term of [ con beginning oo 21,95

I tavor of _¢ Y o~
1 cover LsEL A mmwamm —

- et
Ky sec it Zp  TFN T susiness B No. 2

20 FHOTZ nosson wers _S L LT

Coshin__LusaZdan ;.%qk MJQJ‘;Z Vi mmh__émgm //7/.20"
Mh_ﬂlﬂi@fﬁ:&’m‘ canc| 2860 ¥2 o«&mmw_mﬂf__{@&_-
s M Bank
Cash in office, including check o daposi 3200 |00 |Notespaysde —
Stocks, bonde, ewc. (markat value) consisting of Due How secured?
Othec notes paysbla R——
DUS ——— How socured?
Nowes recetabie Borrowed or due on s2ck and bonds
Due —__ How secured? Accourtts payadle
Accounts receivable Noxpastdue §
Lessthan S0 deysold  § Pastdue  §
30-60 days old s Resarve for income and excess profits taxes
Over 60 days old $ Orher Ksbilitias, if ey, conststing of
Merchandise, knventodes, etc. (el cast) / 5]000 90 Lreo Lot b, 000
— V4
Equipmant (consarvative velue) ‘_2%_&5 o)
Roal estate (give location, descripdon and WONGEPHS) ON SQAPIACK
appraisod value of each parcel) Real estals (olve amount on each pascel)
12429 Dalk Greve Dr. 20570200 | 1 Herme /1§ 200
2 4 2
a Tota! Liablxtes _/_177;_20_0_
Othar asscets, ¥ any, consisting of Capital stock
Surplus and undhided profis
Net Wotth (i Individual or partnecship) —
Total Equity | 537 9F2-
Total Assots Totsl Lisbilities & Equity f/j.ﬁl
S. Ace you lisble as ndorser or surety for others? K/D
6. Are there any lawsults, judgments or kens panding agalnst you? ‘;’”
7. Are you lntsrested (n any other Bne of businees? Ao :
& What surety company previously executed your bonds? 6a. Rlasson for changet /07 reaciteblc

0. Have vou annliad 16 anv othar inats Aamnany (ar thie hanA? A]n Han Aim it Jamiaiare
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1. INDEMNITY AGREEMENT

mmmmmmm-mhmmnmmnbycondymdmmmtmmemummmmmhm»prmwbewom:wm@mmp“
SW"Yloundlunﬂshmubovobonaandswhmbond(s)asmymormmbomuosodonbehallomommodwmmdudm any continuation, substitution

©or altoratdon thoreo!, hereby authorizes and requests banks, matartalman of Other individusl, Arm of corpocation, INCludin mmonuwmw(mshwmmm:nu
concorning eny transacton with tho Undersigned. and specifically waives any conlidentlality requirements whether iniemdl of imposed by stalule, regulalion, etc. Shoutd the Conr
execute sald bond(s), Ihounooclonodapmumn)buymMMmOmMMWBmmmMNWWMMOo(nm;.
Habitity Is furnished satisfactory to the Company. (2) T indemaify the Company and hold it harmless against all loss, labllity, costs, claim damages, and €xpence. inlarnal or ext
of whalever kind and nature including but not kmiled to investigative, accounling, engineering, the e and disbursement of counse| whather on salary, retainer or otherwiss «
mocommmmayscmmovmbrorbyumnoideompanywﬁnngbood(s)bmwmdm&mpanybwoolmfatnbnspodﬁalyormm
fequosted, 10 placa the Company kn funds immediately 10 meet anty Claim or demand before the Company shall be required o maka paymen. (4) The undersigned, and sacn of t
assign, trancier and corvey 1 tho Company all rigiis, ttle, interest and eciate in and to elt property, roa!.p«sodommd Bngible or intangidle. wherever sliuated or of whe
nature and all Interests and rights now owned and hersatter soquired and if 3oid the proceeds therefrom, tho foregoing personal and mixed property 10 Include but not be Kmit
aXl goods, consumMer or otherwise, all commaercial papet negatiable or otherwise: mmmwwmmmmuom all warghouse receipts
dmmmm«u«.um“mmm«mmmm roceivable or otherwiss; all contract rights; sl equipment, machines, ool ana p2
aktfumiture and fxtures:; el general intangibles: a farm products: all iveatory and all properly descrided in Article 9 of the Uniform Commerctat C5do ln which the undarsigned pras
hava or hereatier gcquiro an interest. the assignment boing stfective as of the date hereof, uniess there s no abandonment of, breach of, delay or default in the performances ¢
oblgubmconhmcnormodInmmwdmswmmwwomwummmmm”umoowﬁmmbpmnpdypay.dwwpoors(

this agreement and acachments or a copy thereof under any ol lew SuCh; thes document constiutes a financial statament in accordance with the Uniform Comme
mmmmumbmmMmmrmmmbmmwmmwwmmmnww €3 alomey-in
with the right, but not the obfigation 10 exercise aX fights asagned, transior and set over 10 the Company and in the neme of the © @XBCULe ana Gefiver, bu

Y] any clei
of judgment upon said bond(s) and detend such suk and appeal such judgment or at ks eloction 10 have the case, cross-ection or procosding, of any part ol R oc them dismi
or oppw.moremcoomomionnypmth«obdlsmdmdnfﬂhanybhnkormmhmmmhdomkymomm.(e)'bwuodmhdom
Mu(s)wmlzodsuum«m)mnbbyoﬂkuo(mWhmmudmﬂuwwm(O)Tom.lnghtofdnmlo Including homest
oummmm\uwoxowﬁon.adoorhgupromsund«hhwdw&m{s)ndudnganymdﬂchwwm&m\gmmwdmouwmnmnmm
option, monies due o 1o become due the undersigned from eny Company ia Old Republic international Genacal Insurance Group, through Insurance proceeds o bonding payn
may be utiized 10 pay or heip pay odligalions incurred undar this agrectnent ea an offset. (1) In the evert of any paymont by mwh«mmnmum
mummommz%(unwmmbywmummmmumwﬁuu«wmamlum

The Company may docfine 1o become surety on any bond of the and ln case il doea act as surety shall have the right 10 withdraw or cancel game whenever R shal
fit, without alaciosing the reason on which is act Is based and the shall not be responsible for any loss or damega that mey be sustained by reason of such acton. Sep
sctions may be brought 3s Lhey eccrue and that bringing of suit or recovery of Judgment shall nat prejudice or bar other sults on other causes of action whether therelors or hers
udﬂng.Nomlngsnaubooonslmodbwahoofab(wawmatmmuwmmimmmmmm The Applicant and indemni
Mmanummmmme@wm-wwmmwamw

m.wmummmlswmm-mbeooomoaummmammawmmmwmmwmmwwm
of the Company’s obligations in respect thareof shall be deemed 1o have taken piace in the said State of Incorporalion. The Compeny ehall be entitied bo enforce the Indemnity Agree
harain contalned by an action, arbitration or proceading brought in the sald Stats of Incorporation o in tha State where Company's principal office is located, and the
ugreocmhanysuchwom-rbaauonorpfocooou\gmwumwmwmawmdmmﬁdmmnhmmsnMdhmmwhm
where the Company’s principal office Is located, and service of process may be made oa the Applicant/indemanitor in 8y mannor thon permitted under spplicablo law, and that v
shalt be proper and conventent In the County in which the Company’s prncipal office may be locted. intarprexation and enforcement of the ssid indemnity Agreament at the Como:
opuonsmnbommaothsamunm«wmm(mmmm«mmw Fort the pucposas of thix paragraph the principal office for the Company
bodnmodbbowca!odnamokﬁdd Waukesha County. Wisconsin.

l(mypfows.on(s)ofubpandanyprwlsbnotlhsAgmmmbbddbbovo-dormoﬂbwubhuM«dempmw-ummwmmmGMmo
shall not be vold or unenforceabie tecedy., but shall continue as though such provision oc sub-part of such provielon wece omitted.

mm.wan!shauomdmoundomgnod.mhoks.oncm.odmw«-- and assigns of the undarsigned, jointy end severalty.

AGREEMENT ’

macamrrnspoamcwrucncemsmuwnmwmmwmmmmmmwmmamwsmmmwmuwm

AS part of our underwriting procedure, a founting inquicy may be made which will provide information conceming characiar, general reputalion, personal charscteristcs and |

of living. Upon request, w&mhbmmuwmewmwmdmmmuomhma«wbom

Pleass be sure application Is dated, witnessed or anested, signed and notarized in full, Kim Conover
BA.

The Agreement shat be effective this 2| gyol_____NJ & 8w T3 + X Sales

Witness or Aftes: yi }/{I;H SOt (€
; el & "NOTARE PUBLAalon)
Stat o st § ELIZABETH POTTS
SS €230 South Romalne Ot.
County of M /4—&/ . @

, Utah 84070
My Commission Expires
August 29, 1985

Subscribed and awom 10 before me this day of 19 5T ve NOTARY PL
In consideration of the Company executing the boad or Instrument herein applied (of, tho u! H ore
jointly 8na Severalty bound thereundar, and by all of the lerms, covenants, and condilions thereof: the undereigned admits and declares that K has 3 material, substantlal, snd fin
interest In tho performance of the owgulonwhlchmobondofmwpﬂodtorsgmmsma of in execution of the bond o Instrument applied for, and assens th
corporalion or a partnership ls fully empowered to obligate isalf herety.

INDEMNITORS:

WITNESS:

WITNESS:

WITNESS: 7

Sgnaam | k /

Crara At
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UEASSIGNIMCHT OF TTLE - OWNCIGS) THRANST LR ALK OUCHAL TET DCLLOMNY
FEDERAL AND STATE LAW R BTATE V1€ MLLAGE UION TIANGIER OF OVANCICIW® OF A VLINCLE FALURE YO COMNLLTE A STATEMENT,
OR PROVIONG A FALSE STA' S AND/OR SAPTUSONMENT

wosu Arcastot v [ A rDA2IXEKk2 MO ET3

Yoor
l(nlmmwmnwtm oy 80d 804 8 G, Wiiv 80T Ve st 10 10 Wne b #3310 harew 10 1he new Owrw: wnu-wd«w%«m
w-ummnmbumdeuWow:mﬂwu 10 pertsn <hntdor Liwbdw withn 31 DIOCK 26 Aevw benhakder, il any

un)euwuumu-muumnwwu«mnumm»Mwaumw'mwm wuunnwdw/wmoq.w

tha adomater readng (check one of the bhowing)’
l ) raliocls the actunl mitesge 1or thig vehicls: OOOMETER READING  *
] refiocts the amaunt of mdeage in sucess of tha odometor
) hMNnﬁ?MV“M mmooouevtuosacmv é?‘s.ao .
MD’Q\
’ U #rint Name of Owner(c)/ Wanslercr or Compary uuune Mmodw rikes (rO torthe) .
Aiee 2552 Sg. W v N s Lo T 20 BK
X, y X Dete 1)
S 2 e e e T
Subscribed and Swomn to s - _____day of "0
NAME
Notary Soal ADONESS
cry, T P
N Notary Buths of MV E xemeving Officer ;ﬁma Owrer/Kuthorls od Kgond
X . e jeesccce -‘ ececesvecscesvescaccace
RAME 2% %M K,! 24«1:’&; Thwscth
woosess.. 3V 5. €Lise'Sr - x
s ] . Sgrnture of Lierhokior Readadsing bterost
Date Tate ’

'(wle«uymuna‘b«mg:mmnwmumm«mmmmmtmvmmwncwnwamluumud
Detiol Iis odometec roeang (check one of the following)

(°) eohects the actual mieage br this vetuclec OOOMETER READNG
() reflects tha amount of mileage In €nC863 Of Tre OAOMENSr MOCKINCA brvis,

() s0ot the actual mideage for this vehvicke. WARNIHG OOOMETER DXSCRE MICY

.

Prrt Name of Ownar(s)/ Translerce or Company Prext Namo of Autharzad Agunt mios (00 kethe)

Ade Cay State oo
X - X On«_,.____.z& 'frlﬂ.___
. \Wdhmﬁhdh‘ﬂu d X
PEWIEN RUDIH (Fiavne eyt 00 preved)
Subscrded and Sworn 1 the day of "9 2 2
2/, fo)
NAME ”)
Notery Beal ADONESS ‘70() W}\:Q
‘ cry ST, _%r__m_@m_ﬁ'*
x X o 3
: botacy ARES or 4V E xamivrg Offow Sorses of Ororikaforaed Koedd TRy e eeeesRaians
mww -no..w-n---....c- evascecce e
NAME ‘94/
ADORESS X &l
Soruture of Lentolser Retoasng inlemst
(o134
X
R Ore Tl
LOSORE
w«ymmnmdm‘w"mmwmammmummm mmmmmdw’nww
OQOOMETERREADNG
Prick Name of O ote)/ Transs or Company Prnt Name of Authorizexd Agent mes (ro tenths)
ASck Cay State To T
4 X Dote 1
Wdtw««(s)nm(m«u oLz ed) . .
BEW LEN-HOLDER (Namo most Do ponfed)
Subecrived ang Sworn 10 the, dcyd 117
. NAME
Notary Seal ADORESS
ary ST e
X X
T O (e At b0 ke Y P o MY % Offcer -....us.ﬁ.z.,,..9‘.".’1'.’.‘1‘.".‘!‘{!‘..‘95‘."....................--o------'-
NAME
ﬁDORE‘ ) X
oty Sgnature of Lenholder Tlwioasng inferest

Synature of Purchaser (New Owrer) Date
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