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JURISDICTION
Jurisdiction to the Supreme Court in this matter is found

in Section 78-2-2(3) (i), Utah Code Annotated, 1953, as amended.

STATEMENT OF NATURE OF PROCEEDINGS BELOW

This appeal is from the final judgment of the Third Dis-
trict Court granting Summary Judgment of No Cause of Action in
favor of Kennecott Corporation and against Defendants/Appel-
lants, thereby dismissing with prejudice Defendant/Appellants'
Counterclaim and further, from the Summary Judgment granting
Defendant, Utah State Tax Commission a Summary Judgment of No
Cause of Action, upon Defendant Salt Lake County's Cross-claim
against the Utah State Tax Commission. Judgment was entered in
the proceedings on the 23rd day of December, 1986. Notice of

Appeal was filed January 20, 1987.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether or not the equality of assessment and unifor-
mity requirements of the Constitution of Utah allow the reas-
sessment of properties that have escaped assessment or have been
undervalued even though an assessment has already been made and
the taxes have been paid.

2. Whether or not the Counterclaim of Salt Lake County,
which asserted an underassessment and escaped assessment of
property was legally sufficient to raise a cause of action

against Respondent, Kennecott Corporation.



3. Whether or not an undervaluation of property allows an
assessor to make a reassessment where a component part of the
overall value has escaped assessment altogether.

4, Whether or not a county, having discovered that
property which is subject to assessment by the Utah State Tax
Commission has been undervalued or escaped assessment because of
unlawful or erroneous assessment practices on the part of the
Utah State Tax Commission can recover as far back as five (5)
vears, those taxes lost as a result of such practices even
though taxes have already been assessed and paid.

5. Whether or not the cross-claim of Salt Lake County
against the Utah State Tax Commission which alleged underval-
uation and escape from assessment of Kennecott Corporation's
property is legally sufficient to create a cause of action to
require correction of assessment practices by the Utah State Tax

Commission of Kennecott's property.

STATEMENT OF THE CASE

This case originally arose from an action filed by Kenne-
cott Corporation against Appellant, Salt Lake County and others
for a claimed over-assessment of ad valorem property taxes.
Appellant, Salt Lake County, in response to Kennecott's Com-
plaint, filed a counterclaim alleging undervaluation and escaped
assessment, and a cross-claim against the Utah State Tax Commis-
sion to compel correction of alleged unlawful and erroneous

assessment practices. Respondent, Kennecott Corporation's



Complaint was resolved against Kennecott Corporation as a result

of this Court's decision in Rio Algom Corp. v. San Juan County,

681 P.2d 184 (Utah 1984), which, by stipulation of the parties,
disposed of Kennecott Corporation's protest action leaving for
determination Salt Lake County's Counterclaim and Cross-claim,

which this Court addressed in Kennecott Corp. v. Salt Lake

County, 702 P.2d 451 (Utah 1985) in so far as the standing of
the County to bring its Counter-claim is concerned. The case
now comes before this Court on the question of the legal suffi-
ciency of Appellant, Salt Lake Countyv's Counterclaim and Cross-
claim and the appropriateness of the Court's decision in grant-
ing Summary Judgment against Salt Lake County.

Plaintiff/Respondent Kennecott filed a Motion for Judgment
on the pleadings.

Defendant/Appellant, 1in response, filed a Motion for
Summary Judgment with supporting affidavits. The District
Court, the Honorable Timothy R. Hanson, granted Kennecott
Corporation and Utah State Tax Commission's Motions to Strike
the supporting affidavits filed by Salt Lake County. Having
thus excluded all of the Appellant's affidavits and supporting
evidence, the Court granted judgment in favor of Respondents,
Kennecott Corporation and the Utah State Tax Commission thereby
dismissing, with prejudice, Salt Lake County's Counterclaim and

Cross-claims respectively.



STATEMENT OF FACTS
Salt Lake County, in response to Kennecott Corporation's
Complaint, filed a counter-claim against Kennecott Corporation
and a Cross-claim against the State Tax Commission of Utah.
(T-53-64.)
Paragraph 4 of the Counterclaim states as follows:

...[Tlhe properties owned by the Plaintiff,
both real and personal, located within Salt
Lake County, have been underassessed by the
State Tax Commission of Utah, thereby
resulting in the Plaintiff's receiving a
benefit at the expense of the other tax-
pavers of Salt Lake County, which benefit is
contrary to law and, in particular, a
violation of Article 13, Section 3 of the
Constitution of the State of Utah.

In paragraph 5(b) of Appellant's Counterclaim it is asserted:

...[Tlhe value of minerals either in situ or
as recovered, have been allowed to escape
taxation due to the use of an unconstitu-
tional methodology of assessment, which
assessment is based upon two and one-half
times the mnet annual proceeds with loss
carry forward. This assessment practice
allows much of plaintiff's property to
escape assessment. [Emphasis supplied.]

By its counterclaim, Salt Lake County was asserting that
certain of Kennecott's properties were undervalued and certain
other of Kennecott's properties escaped assessment altogether in
that they were never assessed for value. Since that "escaped"
or "omitted" property was not included in Kennecott's over-all
assessment, undervaluation occurred. In its prayer for relief,
Salt Lake County requested a judgment against plaintiff, Kenne-

cott, for the amount of such taxes as the Court shall determine




have escaped assessment for each of the past five vyears.

[Emphasis supplied.] (T-57).

After Salt Lake County filed its counterclaim, it was later
learned that the State Tax Commission of Utah had granted to
Kennecott for the tax year in 1981, the benefit of the rollback
provided for in Section 59-5-109, Utah Code Annotated, 1953, as
amended, which reduced the 1981 valuation of Kennecott's proper-
ty to its 1978 level. (T-000900-0000901.)

Salt Lake County's cross-claim against the Utah State
Tax Commission asserted in part as follows at paragraph 6:

"That said Tax Commission failed to value
the properties owned by Plaintiff Kennecott
Corporation, at their full cash value. This
variance on the part of the Tax Commission
results in part from its failure to assess
the personal property owned by Plaintiff,
Kennecott Corporation in a manner that
disregards its current full cash wvalue,
thereby permitting underassessment or
escaped assessment. It 1is further asserted
by Salt Lake County that the Zormula estab-
lished pursuant to Section 59-5-57, Utah
Code Annotated, 1953, as amended, establish-
es a value that has no relationship to the
full cash value of the Plaintiff's mining
properties." [Emphasis supplied.]

The County further sought a determination of the wvalue of
the minerals in situ and extracted during each of the past five
(5) years and a declaration that Section 59-5-57, Utah Code
Annotated, 1953, as amended, is unconstitutional. (T-57-61).

Salt Lake County's cross-claim against the Tax Commission
also claimed escaped assessment which resulted in undervalua-

tion. For tax year 1981, the assessment on minerals was zero on



net proceeds for the minerals in the ground. (T-001042).

The affidavit of Mike Reed, Deputy Salt Lake County Audi-
tor, was stricken by the Court pursuant to Plaintiff's Motion to
Strike. (T-001086) Exhibit A-12, page 1 of said Affidavit
indicated that taxes on the production value of the minerals
produced by Kennecott Corporation in 1981 would have been
$8,732,773.48, had the production value of the minerals been
taxed. The fact that there was a zero assessment on minerals on
net proceeds is not disputed. (T-001042).

The District Court granted Plaintiff, Kennecott Corporation
summary judgment thereby dismissing with prejudice, Salt Lake
County's counterclaim and further dismissed with prejudice the

County's cross-claim against the Tax Commission of Utah.

SUMMARY OF ARGUMENTS

Salt Lake County has the constitutional and statutory
authority to require that property owned by Kennecott Corpora-
tion which has been omitted from assessment or which has been
unlawfully undervalued by the Utah State Tax Commission be
properlv assessed, and that those properties escaping assessment
be assessed as far back as five years.

The County's Counterclaim and Cross-claim state a cause of
action against Kennecott Corporation and the Utah State Tax
Commission and the trial court erred in granting summary judg-
ment of dismissal under the facts and circumstances of this

case.



ARGUMENT

POINT I.
THE 1981 ASSESSMENT OF KENNECOTT'S PROPERTY
BY THE UTAH STATE TAX COMMISSION PURSUANT
TO SECTION 59-5-57, UTAH CODE ANNOTATED,
1953, AS AMENDED, ALLOWED ALL MINERALS PRODUCED
AND IN PLACE TO BE VALUED AT ZERO FOR TAX PURPOSES,
THEREBY VIOLATING THE UNIFORMITY AND EQUALITY
REQUIREMENTS OF ARTICLE XIII, SECTIONS 2 AND 3,
OF THE CONSTITUTION OF UTAH

To determine whether or not Kennecott's unassessed
properties can be subsequently assessed as the County-Appellant
contends it should, it is necessary to evaluate, not only the
date upon which this assessment may be made, but the whole gamut
of the taxation statutes. The Utah State Constitution requires
that all tangible property within the state be taxed at a
uniform and equal rate, unless a specific exemption is granted
by the laws of the United States or the Utah Constitution.
There is no language exempting extracted minerals or minerals in
place from assessment. The language of the Constitution is
mandatory and requires a uniform and equal assessment of all

nonexempt, tangible property in proportion to its value.

Article XIII, Sections 2 and 3. See United States Smelting,

Refining & Mining Co. v. Haynes, 176 P.2d 622 (Utah 1947). See,

also, Rose v. State, 123 P.2d 505, 512 (California 1942);

Chelsey v. Byram, 101 P.2d 1106, 1107 (California 1940).

The State Tax Commission is charged with the responsibility

of assessing mines and public utilities situated within the



state. Article XIII, Section 11. However, if a state-assessed
property owner places its valuation at issue by filing an action
for refund, as was done by Kennecott in this case, the County
has standing to assert that the property was undervalued. See

Kennecott Corp. v. Salt Lake County, 702 P.2d 451 (Utah 1985).

It is the position of the Appellant that the method of
assessment utilized by the State Tax Commission, pursuant to
Section 59-5-57, Utah Code Annotated, 1953, as amended, with
respect to the properties of Kennecott has allowed those proper-
ties to escape assessment altogether in that the methodology has
resulted in no tax being assessed upon certain of Kennecott's
properties; for example, the value of minerals extracted. This
result violates the constitutional requirements of uniformity
and equality as mandated by the Constitution of the State of
Utah in Article XIII, Sections 2 and 3. It also prevents the
accurate assessment of Kennecott's property to its full wvalue.

In Moon Lake Electric Association v. State Tax Commission, 345

P.2d 612 (Utah 1969), this Court held unconstitutional a statu-
tory formula that fixed the assessment of a property for ad
valorem tax purposes. The Court stated:
The effect of these statutory] sections is
nothing, wunless it prevents the accurate
assessment of property in a given case to its
full value. The conflict with the constitu-
tion is clear.
345 P.2d at 614.

And in Rio Algom Corp. v. San Juan County, 681 P.2d 184




(Utah 1984, this Court held unconstitutional a statute which had
the effect of an indefinité, partial freeze on the valuation of
some properties in the state as being inconsistent with the
basic concept of ad valorem tax system and violative of the
principle of uniformity. The present system of valuing Kenne-
cott's properties produces those results prohibited under Moon

Lake and Rio Algom, supra.

To illustrate this inequity, and to establish the actual
amount of taxes owed Salt Lake County as a result of the Tax
Commission's action, were the exhibits prepared by Mike Reed,
Deputy County Auditor for Salt Lake County. A copy of Mr.
Reed's affidavit and the exhibits were attached to Appellant's
Motion for Summary Judgment. These exhibits were struck by the
court and not considered. Exhibit A-8 to Mr. Reed's affidavit
at page 1, indicated that no tax was assessed under the net
proceeds valuation formula utilized by the State Tax Commission
for the tax years 1978 through 1983. Exhibit A-12 at page 1
showed a breakdown of market value of production for the vyear
1981, indicating a total market value in excess of $580 million
for that year in Salt Lake County. The entire contents of the
excluded exhibit are set forth at Addendum III.

The Appellant relies on additional authority in asserting
that the methodology employed by the State Tax Commission 1is
unconstitutional by virtue of the fact that it does not result

in a fair and uniform assessment of all properties within the



state. Walter Hellerstein, a professor at the University of
Georgia School of Law and noted authority in the field of state
and local taxation, has made a detailed review of the scheme of
assessment of metalliferous mines and mining claims within the
State of Utah. A copy of Mr. Hellerstein's affidavit which was
filed in the consolidated 4-R Act cases in November of 1985, and
is presently before the United States District Court for the
District of Utah, Central Division, as consolidated cases No.
C84-0840J and C84-0839J, was attached to Appellant's Motion for
Summary Judgement. It was also excluded by the court below. At
page 3, paragraph 8, Professor Hellerstein states that in his
opinicn, metalliferous mines and mining claims are not assessed
according to their fair market value. The excluded affidavit of
Professor Hellerstein is set forth at Addendum IV.

Assessment is not only the listing of propertv on the tax
roll. It also encompasses the valuation of property and to the
extent that property having a market value is assigned zero
value, as was done to the minerals extracted by Kennecott in
1981, that property has, for all intents and purposes, escaped
assessment. Any statute or methodology achieving this result is
in contravention of Article XIII, Sections 2 and 3 of the

Constitution of Utah.

-10-



POINT II
THE CONSTITUTION OF UTAH AND
SECTION 59-5-17, UTAH CODE ANNOTATED,
1953, AS AMENDED, ALLOW RETROACTIVE
ASSESSMENT OF KENNECOTT'S PROPERTIES
Section 59-5-17, Utah Code Annotated, 1953, as amended, in
part provides as follows:
Any property discovered by the assessor to
have escaped assessment may be assessed at
any time as far back as five years prior to
the time of discovery .
Respondent, Kennecott, asserted in the court below that
the Appellant, Salt Lake County, was unable to recover taxes
lost by Salt Lake County because Salt Lake County admitted that

an assessment was made for tax year 1981. To support this

assertion, Respondent relied upon the cases of Builders Compo-

nents Supply Co. v. Cockayne, 450 P.2d 97 (Utah 1969), and

Union Portland Cement Company v. Morgan County, 230 P. 1020

(Utah 1924). However, those cases both support Appellant's
counterclaim, given the facts of this case.

First, as 1indicated in paragraph 5(b) of Appellant's
counterclaim, it is asserted that Respondent's property escaped
assessment. It is factually undisputed that the over $500
million worth of minerals produced by Kennecott in 1981 had a
value for tax purposes of zero (0) in 1981. Therefore, Union

Portland Cement, supra, would allow the assessment and Section

59-5-17, Utah Code Annotated, 1953, as amended, would require

it. All of the produced minerals '"escaped'" assessment.

-11-



Appellant further asserted in its counterclaim that the
minerals '"escaped" 1in earlier years as well, and that by
statute, the County should be allowed to recover based on the
escape assessment as far back as five (5) years.

In Municipalitv of Anchorage v. Alaska Distributors Co.,

725 P.2d 692 (Alaska 1986), the assessing municipality failed
to assess an addition to an existing warehouse for four years
fter the addition was completed. The original building
without the addition had been assessed and the tax paid. The
Supreme Court of Alaska allowed the retroactive assessment to
stand under a statute that allowed the assessor to assess
omitted property, concluding that even though the municipality
had assessed and taxed the other improvements on the land for
the years in question, the addition to the warehouse could be
taxed retroactively as escaped property.

In the instant case, Kennecott received its 1981 assess-
ment and paid the tax. However, that assessment and pavment
did not include the minerals. The fact that a wvaluation was
made of the other property, such as was done in the Anchorage
case, supra, and the property was taxed did not preclude
retroactive assessment of the omitted portion, any more than
should Salt Lake County be precluded from assessing the omitted
mineral wvalue. Each component of the £full assessment was

omitted. In Anchorage, supra, it was the warehouse. In this

case, it is the minerals.



The counterclaim of Salt Lake County, having alleged an
"escaped assessment', was legally sufficient to state a cause
of action against Respondent, Kennecott, and it was error for
the trial court to dismiss Salt Lake County's counterclaim,

with prejudice.

POINT III

KENNECOTT WRONGFULLY RECEIVED THE BENEFIT
OF THE ROLLBACK WHICH WAS INTENDED FOR
LOCALLY ASSESSED PROPERTIES ONLY,
UNDER FORMER SECTION 59-5-109, UTAH CODE
ANNOTATED, 1953, AS AMENDED. THEREFORE,
RETROACTIVE ASSESSMENT WOULD PROPERLY BE ALLOWED

In 1979, the Utah Legislature amended Utah Code Annotated,
§59-5-109 (1953) and added two new subsections. Subsections
(2) and (3) provided as follows:

(2) Taxable real property revalued, as
provided in this chapter, after January
1, 1978, shall be appraised at current
fair market value and the value shall be
rolled back to the January 1, 1978,
level.

(3) All properties added to the tax
rolls after January 1, 1978, in counties
reappraised by the Tax Commission shall
be appraised at fair market value and
their values shall be rolled back to the
January 1, 1978, level, as indicated by
the amount of inflation as determined by
the Commission which has taken place
between January 1, 1978, and the date of
reappraisal.

In 1981, the Utah State Legislature repealed §59-5-109 (as
amended in 1979) and reenacted the previous §59-5-109, which

provided as follows:

-13-



Real property valuations to be rolled back
to 1978 levels. All locally assessed
taxable real property shall be appraised at
current fair market value and the value of
such property rolled back to its January 1,
1978, level as such level is determined by
the state tax commission. [Emphasis added].

The 1979 and the 1981 versions applied only to locally
assessed properties. Subsection (2) referencing revalued
properties under the reappraisal statute applied only to
locally assessed properties, and subsection (3) dealing with
all properties added to the tax rolls in counties reappraised
by the Tax Commission applied to locally reappraised proper-
ties. Only 1locally assessed properties, i.e., properties
assessed by the county assessor, were to be rolled back to
their 1978 level. State assessed properties were not included
within those rollback statutes. The 1981 version of §59-5-109
was eventually found unconstitutional in 1984 by the Utah
Supreme Court, but was applied only prospectively as to locally

assessed properties. See Rio Algom v. San Juan County, 681

P.2d 184 (Utah 1984). The ruling in Rio Algom, supra, did not

apply to Kennecott's 1981 assessment.

It is also factually undisputed that Kennecott, together
with certain other favored state-assessed taxpavers in Utah,
wrongfully and in violation of statute, received the rollback
that applied only to locally assessed properties in 1981. Not
all state-assessed properties received the rollback; only a

favored few. See Appendix #5, which was excluded by the trial

-14-



court. Therefore, in addition to allowing certain of Kenne-
cott's properties to escape assessment entirely, the property
that was eventually assessed was wrongfully undervalued.

Should the County be precluded from challenging such
wrongful practice merely because Kennecott has already paid its
taxes for 1981? To preclude such a challenge because the taxes
have been paid would only encourage additional wrongdoing. A
taxpayer, knowing that it received a favored, but unlawful,
assessment could merely quickly pav its taxes and cut off any
inquiry into its assessment, thereby willingly and knowingly
receiving the benefit of the wrongful action.

Under these circumstances, this Court's decision 1in

Builders Components Supply, supra, which recognized that in

extraordinary circumstances, undervaluation could be ground for
reassessment, would apply and allow the subsequent assessment
of the wundervalued property. Kennecott's properties are
state-assessed. Kennecott, 1in active concert with the Utah
State Tax Commission, had its properties undervalued. One of
the years in which this undervaluation occurred was 1981, when
the Tax Commission assessed Kennecott properties at their 1978
level of value.

Appellant was unaware of this undervaluation until 1983.
Undervaluation, under the facts and circumstances of this case
would constitute extraordinary circumstances that would allow

additional assessment of the escaped taxes. See, also, Bauer-
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Schweitzer Malt Co., Inc. v. City & Cty. of San Francisco, 506

P.2d 1019 (California 1973), where the court held, under
similar constitutional provisions as those of the Utah Consti-
tution, that uniform assessments were required and that the use
of an impermissibly low assessment ratio that caused undervalu-
ation, even without fraud or collusion constituted an escaped
assessment, concluding:

To the extent that property has been

assessed at an assessment ratio lower than

the ratio properly established by the

assessor for a particular year, such
property has escaped assessment.

506 P.2d at 1022.

In Ex-Cell-0 Corporation v. County of Alameda, 170 Cal.

Rptr. 839 (Cal.App. 1973), the court extended its ruling in

Bauer-Schweitzer, supra, to include assessment of property

underassessed due to errors in valuation. The Court of Ap-

peals, acknowledged that the Bauer-Schweitzer case had deter-

mined that the uniformity and £full cash value requirements of
the California Constitution were self executing and that
express statutory authorization for the escape assessments was
deemed unnecessary.

Appellant Salt Lake County, would also assert that the
provisions of Article XIII, Sections 2 and 3 are self executing
and that the requirements of assessment at full cash value and
uniformity compel assessors to reassess undervalued property as

escaped property, irrespective of specific statutory language
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such as is found in §59-5-17, Utah Code Annotated, 1953, as

amended. See, also, Hewlett-Packard Company v. County of Santa

Clara, 123 Cal.Rptr. 195 (Cal.App. 1975); Oregon Worsted

Company v. Chambers, 342 P.2d 108 (Oregon 1959).

The trial court's conclusion that Salt Lake County's
assertion that Kennecott's property was undervalued did not
raise a sufficient cause of action to sustain its counterclaim
against Kennecott was in error and should, therefore, be

reversed.

POINT IV
THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN FAVOR OF KENNECOTT
BECAUSE THE FACTUAL DISPUTES RAISED GENUINE
ISSUES OF MATERIAL FACT WHICH PRECLUDE
THE GRANTING OF SUMMARY JUDGMENT
Rule 56(c) of the Utah Rules of Civil Procedure provides
that a motion £for summary judgment may be granted "if the
pleadings, depositions, answers to interrogatories, and admis-
sions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law."
Further, before granting a summary judgment, all pleadings
and documentary evidence before the court should be liberally
construed in the light most favorable to the party opposing
surmary judgment. Viewing the facts in this case most favor-

ably to Appellant, it becomes clear that the summary judgment

upon Appellant's counterclaim and cross-claim was inappropriate.
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Many genuine material issues of fact are unresolved. For
example -- What was the full cash value of Kennecott's proper-
ty? Was Kennecott's property over or under assessed? What was
the full cash value of the minerals produced in 19817 Were the
minerals assessed for the purposes of taxation? Did the
minerals escape taxation? Did the State Tax Commission deliber-
ately, and in collusion with Kennecott, undervalue Kennecott's
property for purposes of taxation in 19817 Is §59-5-57, Utah
Code Annotated, 1953, as amended, unconstitutional or does the
practical administrative application of the statute result in
an unconstitutional result? Does the treatment given to
Kennecott's property for purposes of taxation result in dis-
crimination when compared to the treatment given other state-
assessed property owners? Does the treatment given to Kenne-
cott's property for purposes of taxation result in discrimina-
tion when compared to the treatment of locally-assessed tax-
payers? Are there facts to justify placing a value of =zero
upon approximately 8580 million worth of minerals when other
tangible property with positive value is taxed based upon its
value rather than at zero? Can property of tangible value
constitutionally be worth nothing?

Appellant respectfully submits that the foregoing issues,
together with others not herein enumerated, need to be resolved
before an appropriate judgment can be entered and that the
trial court's attempt to do so by granting summary judgment was

error.
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CONCLUSION

This Court should not allow assessment practices to exist
that disregard the constitutional requirements of uniformity
and equity. Nor should this Court allow assessing authorities
such as the Utah State Tax Commission and those entities whom
they assess, such as Kennecott Corporation, to ignore or
circumvent constitutional and statutory requirements in dealing
with tax matters.

Salt Lake County's counterclaim and cross-claim are
legally sufficient and appropriately challenge the Tax
Commission's assessment practices and the 1981 wvaluation of
Kennecott's Property. Salt Lake County should be given the
opportunity to address the unresolved genuine issues of
material fact that were disregarded by the court when it
erroneously granted summary judgment.

The decision of the trial court should be reversed in its
entirety and Salt Lake County should be allowed to proceed to
trial and thereby demonstrate that even the Tax Commission of
Utah and Kennecott Corporation are subject to the laws of the
State of Utah.

Respectfully submitted this 23rd day of July, 1987.

DAVID E. YOCOM

Salt Lake County Attorney
JOHN G. AVERY

Special Ass't./Legal Counsel
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ArT. XIII, §2 CONSTITUTION OF UTAH

Sec. 2. [Tangible property to be taxed—Value ascerizined—Properties
exempt—Legislature to provide annual tax for state.]

All tangible property in the state, not exempt under the laws of the
United States, or under this Constitution, shall be taxed ic proportlon to
its value, to be ascertained as provided by law. The property of the state,
counties, cities, towns, school districts, mumc1pa1 corporations and publie
hbra.rxes lots with the buildings thereon used exclusively for either religious
worship or charitable purposes, and places of burial not held or used for
private or corporate benefit, shall be exempt from taxation. Tangible per-
sonal property present in Utah on January 1, m., which is held for sale or
processing and which is shipped to final destination outside this state with-
in twelve months may be deemed by law to have acquired no situs in Utah
for purposes of ad valorem property taxation and may be exempted by law
from such taxation, whether manufactured, processed or produced or other-
wise originating within or without the state. Tangible personal property
present in Utah on January 1, m., held for sale in the ordinary course
of business and which constitutes the inventory of any retailer, or whole-
saler or manufacturer or farmer, or livestock raiser may be deemed
for purposes of ad valorem property taxation to be exempted. Water
rights, ditches, canals, reservoirs, power plants, pumping plants, trans- .
mission lines, pipes and flumes owned and used by individuals or cor-
porations for irrigating land within the state owned by such individuals
or corporations, or the individual members thereof, shall not be separately
taxed so long as they shall be owned and used exclusively for such
purposes. Power plants, power transmission lines and other property
used for generating and delivering electrical power, a portion of which
is used for furnishing power for pumping water for irrigation purposes
on lands in the state of Utah, may be exempted from taxation to the
extent that such property is used for such purposes. These exemptions

shall accrue to the benefit of the users of water so pumped under such
regulations as the Legislature may prescribe. The taxes of the indigent
poor may be remitted or abated at such times and in such manner as may
be provided by law. The Legislature may provide for the exemption from
taxation of homes, homesteads, and personal property, not to exceed $2,000
in value for homes, homesteads and all household furnishings, furniture,
and equipment used exclusively by the owner thereof at his place of abode in
ma.mtammg a home for himself and family. Property not to exceed $3,000
in value, owned by disabled persons who served in any war in the
military service of the United States or of the state of Utah and by the
unmarried widows and minor orphans of such disabled persons or of
persons who while serving in the military service of the United States
or the state of Utah were killed in action or died as a result of such
service may be exempted as the Legislature may provide.

The Legislature shall provide by law for an annual tax sufficient, with
other sources of revenue, to defray the estimated ordinary expenses of the
state for each fiscal year. For the purpose of paying the state debt, if any
there be, the Legislature shall provide for levying a tax annually, suffi-
cient to pay the annual interest and to pay the principal of such debt,
within twenty years from the final passage of the law creating the debt.
(As amended November 4, 1930; November 5, 1946; November 4, 1958,
effective January 1, 1959; November 6, 1962, effective January 1, 1963;
November 3, 1964, effective January 1, 1965; November 5, 1968, effective
January 1, 1969.)



ART. XIIT, § 3 CONSTITUTION OF UTAH

Sec. 3. [Assessment and taxation of tangible property—Exemptions—
Personal income tax—Disposition of revenues.]

The Legislature shall provide by law a uniform and equal rate of
assessment and taxation on all tangible property in the state[,] accord-
ing to its value in money, and shall preseribe by law such regulations
as shall secure a just valuation for taxation of such property. so that
every person aund corporation shall pay a tax in proportion to the value

of his, her, or its tangible property, provided that the Legislature may
determine the manner and extent of taxing transient livestock and livestoclk
being fed for slaughter to be used for human consumption. Land used
for agricultural purposes may, as the Legislature prescribes, be assessed
according to its value for agricultural use without regard to the value it
may have for other purposes. Intangible property may be exempted from
taxation as property or it may be taxed in such manner and to such extent
as the Legislature may provide. Provided that if intangible property be
taxed as property the rate thereof shall not exceed five mills on each
dollar of valuation. When exempted from taxation as property, the taxable
income therefrom shall be taxed under any tax based on incomes, but when
taxed by the state of Utah as property, the income therefrom shall not
also be taxed. The Legislature may provide for deductions, exemptions,
and/or offsets on any tax based upon income. The personal income tax
rates shall be graduated but the maximum rate shall not exceed six per
cent of net income. No excise tax rate based upon income shall exceed four
per cent of net income. The rate limitations herein contained for taxes
based on income and for taxes on intangible property shall be effective
until January 1, 1937, and thereafter until changed by law by a vote
of the majority of the members elected to each house of the Legislature.
All revenue received from taxes on income or from taxes on intangible
property shall be allocated to the support of the public school system as
defined in Article X, Section 2 of this Constitution. (As amended November
6, 1900; November 6, 1906 ; November 4, 1930; November 5, 1946 ; November
5, 1968, effective January 1, 1969.)



CONSTITUTION OF UTAH ART. XIII, § 11

Sec. 11. [Creation of State Tax Commission—Membership—Governor to
appoint—Terms—Duties—County boards—Duties.]

There shall be a State Tax Commission consisting of four members, not
more than two of whom shall belong to the same political party. The mem-
bers of the Commission shall be appointed by the Governor, by and with the
consent of the Senate, for such terms of office as may be provided by law.
The State Tax Commission shall administer and supervise the tax laws of
the State. It shall assess mines and public utilities and adjust and equalize
the valuation and assessment of property among the several counties. It
shall have such other powers of original assessment as the Legislature may
provide. Under such regulations in such cases and within such limitations
as the Legislature may prescribe, it shall review proposed bond issues, re-
vise the tax levies of local governmental units, and equalize the assessment
and valuation of property within the counties. The duties imposed upon
the State Board of Equalization by the Constitution and Laws of this
State shall be performed by the State Tax Commission.

In each counfy of this State there shall be a County Board of Equaliza-
tion consisting of the Board of County Commissioners of said county. The
County Boards of Equalization shall adjust and equalize the valuation and
assessment of the real and personal property within their respective coun-
ties, subject to such regulation and control by the State Tax Commission
as may be prescribed by law. The State Tax Commission and the County
Boards of Equalization shall each have such other powers as may be pre-
seribed by the Legislature. (As amended November 4, 1912, effective Janu-
ary 1, 1913; November 4, 1930, effective January 1, 1931; November 4,
1958, effective January 1, 1959.)
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59-5-57. (Effective through December 31, 1985) Assessment of mines. All
metalliferous mines and mining claims, both placer and rock in place, shall be
assessed at $10 per acre and in addition thereto at a value equal to two times the
average net annual proceeds thereof for the three calendar years next preceding
or for as many years next preceding as the mine has been operating, whichever
is less; but there shall be no valuation based upon net annual proceeds for the pur-
pose of assessment of any such mine or mining claim for any one year in which
there were no gross proceeds realized in the year next preceding the year of assess-
ment. All other mines or mining claims and other valuable mineral deposits,
including lands containing coal or hydrocarbons, shall be assessed at 20% of their
reasonable fair cash value. All machinery used in mining and all property or sur-
face improvements upon or appurtenant to mines or mining claims and the value
of any surface use made of mining claims or mining property for other than mining
purposes shall be assessed at 20% of their reasonable fair cash value. In all cases
where the surface of lands is owned by one person and the mineral underlying such
lands is owned by another, such property rights shall be separately assessed to
the respective owners. In such cases the value of the surface if it is used for other
than mining purposes shall be assessed by the assessor of the county in which the
property is situated.

59-5-17. Property escaping assessment—Five-year limitation period on
assessment—Duties of assessor.—Any property discovered by the assessor
to have escaped assessment may be assessed at any time as far back as five
years prior to the time of discovery, and the assessor shall enter such
assessments on the tax rolls in the hands of the county treasurer or else-
where, and when so assessed shall be reported by the assessor to the county
auditor, if made after the assessment book has been delivered to the county
treasurer, and the auditor shall charge the county assessor with the taxes
on such property, and the assessor shall give notice to the person assessed
therewith and the assessor shall forthwith proceed to secure or collect the
taxes as provided in chapter 10 of this title.
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EXHIBIT "A"

THEODORE L. CANNON #A-0569

Salt Lake County Attorney

BILL THOMAS PETERS #A-2574
Special Deputy County Attorney
JOHN AVERY #A-0152

Special Assistant/Legal Counsel
Attorneys for Defendants

#9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE

STATE OF UTAH
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MIKE REED, being first duly sworn, deposes and says:

1. That he is presently employed as a Deputy County

Auditor by Salt Lake County.

2. That he prepared Exhibits A Through A-12,

inclusive, which represent factual summaries and representations

of data and records on file with Salt Lake County.
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EXHIBIT A
PAGE 1 OF 11 PAGES

SALT LAKE COUNTY
NARRATIVE REPORT

VALUATION OF PROPERTIES OWNED BY KENNECOTT CORPORATION

The following is a presentation of general information
pertaining to the assessment of property for ad-valorem tax
purposes owned by Kennecott Corporation. Kennecott Corporation
initially paid under protest and asserted that the application of
certain statutory provisions resulted in the over-assessment of
its property for the years 1981 and 1982. Salt Lake County
will hereby demonstrate that Kennecott Copper Corporation was not
over-assessed during this period but was in fact under-valued on
its real property and escaped taxation on the value of the
mineral deposits within Salt Lake County.

A brief review of the historical background of property
assessment in Salt Lake County is offered to demonstrate the
environment within which Kennecott Corporation, the State Tax
Commission, the Utah State Legislature and Salt Lake County were
working from 1973 through 1983. Exhibit A-1, attached hereto,
graphically presents basic information on the historical assessed
valuation of property assessed locally by the Salt Lake County
Assessor and also of property within the county assessed by the
Utah State Tax Commission. The first line at the bottom of
the graph indicates the assessed valuation of all property within

Salt Lake County which is assessed by the State Tax Commission.



EXHIBIT A
PAGE 2 OF 11 PAGES

The second line from the bottom represents the actual assessed
valuation of all locally assessed property as affected by the
statutory provisions passed by the Legislature during the time
period. The third line from the bottom (or top line) represents
the assessed valuation of locally assessed property as it would
have been without passage of certain legislative provisions
explained below.

In the early 1970's Salt Lake County was awaiting the
reappraisal of all real property within the County as provided
for by the Utah State Legislature in 1969. During this time
period it was asserted that properties assessed by the Utah State
Tax Commission (Mines, Utilities and Interstate Transportation)
paid an unfair share of the burden of property tax. The State
Legislature provided for modification of certain types of
property assessed by the State Tax Commission. One area of
change was in assessment of mining property and especially the
historical net proceeds approach to valuing mineral deposits.

The Legislature modified some of the allowable deductions used to
caclulate the net proceeds and then provided for a carry forward
provision when the net proceeds calculation was negative. The
effect of these amendments on the value and tax placed on the
minerals from Kennecott's operation are presented on Exhibit A-12
which compares the value of production with the taxable value.

With the completion of the reappraisal of real property
under contract by the Utah State Tax Commission as provided in

the periodic reappraisal program passed by the Legislature in
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1969, there was a major uproar from locally assessed property
owners especially the private homeowners concerning property
taxes and the major shift in the burden of the property tax away
from state assessed properties to locally assessed properties
principally the residential homeowner. A major transition in
the makeup of the Legislature followed the reappraisal program
and there was much sentiment by the newly elected legislators to
change the property tax structure of the State of Utah so as to
provide relief to locally assessed properties, specifically to
homeowners. This was clearly evident with the amendments to
Section 59-5-109 providing for locally assessed property already
reappraised to be "frozen" at its 1978 level and that all new
properties not reappraised by the reappraisal program should be
placed on the tax rolls by rolling them back to a 1-1-78 level.
This bill was passed by the 1979 Legislature immediately after
the completion of the reappraisal program in Salt Lake County.
Because of the high inflationary period which was occurring
in the mid and late 1970's the Legislature looked for other ways
to complete their promised reductions in residential property tax
burden. The 1981 Legislature attempted to grant further specific
tax relief to the homeowner by granting a reduction on locally
assessed primary residential property of 20% based upon certain
intangible elements of sales price, such as, closing costs, loan
fees, appraisal fees and other costs which did not constitute
intrinsic value in the opinion of the Legislature. It was the

stated desire of the Legislature that this adjustment would be
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granted only to locally assessed residential property. Upon
advice of the Legislative Counsel, the Legislature deleted

the word "residential" from the bill requesting the State Tax
Commission to implement the statute by regulation restricting the
adjustment to locally assessed residential property. Following
the session the Tax Commission was advised by the Attorney
General, that in his opinion, it would not be permissible to
approve a regulation limiting relief to residential property.
This resulted in the reduction being granted to all locally
assessed real property as opposed to the stated desire of the
Legislature.

State Assessed property owners felt the application of this
law was inappropriate and unfair. They asked the Tax Commission
to make adjustments in their property values as an equitable
adjustment. The Tax Commission requested these property owners
to wait until after the 1982 Legislative Session when the Tax
Commission would ask the Legislature to reconsider the bill. The
Legislature, however, felt the shift in property tax from state
assessed to locally assessed properties was sufficient to justify
not repealing the statute. The Legislature proposed to remedy
the situation by proposing a Constitutional amendment granting an
exemption to property owners on properties used as a principle
residence and conditioned repeal of the 20% reduction law for
intangibles upon passage of the Amendment.

Following the Legislature's refusal to repeal the 1978 roll

back and 80% assessment law certain state assessed property



EXHIBIT A
PAGE 5 OF 11 PAGES

owners opted to file suit against the two laws in the case of Rio
Algom vs. San Juan County. The suit proceeded through the courts
and eventually to the Utah State Supreme Court where the 1978
roll-back statute was declared unconstitutional but the 80%
assessment law was upheld as a valid attempt by the Legislature
to deal with inequity in tax policy. The Legislature in Special
Session then repealed the 1978 roll back law and re-enacted the
80% law resulting in a 12% increase across-the-board statewide

to all locally-assessed real property.

Additiocnally the Legislature enacted a program of factoring
orders on locally assessed real property in lieu of a county-by-
county reappraisal program. This amendment had the State Tax
Commission order County Assessors to adjust the assessed value of
locally assessed properties by a factor obtained by conducting a
sales-ratio study. Such factoring orders have occurred within
Salt Lake County for the years 1981, 1983, 1984 and 1985. The
Tax Commission orders an overall rate for each county and the
County Assessor allocates the overall rate to the various types
of properties which are locally assessed in an attempt to provide
greater equity between classes of property.

Exhibit A-1 is a clear visual indication of the increasing
pressure on locally assessed properties when compared with state
assessed properties. State Assessed properties tended to remain
relatively constant through a highly inflationary periocd and a
enormous shift in property tax burden ocurred as a result. From

1979 through 1983 locally assessed property continued to increase
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despite the Legislature's repeated attempts to restrain and
restrict increases in the property tax on locally assessed real
property.

Exhibit A-2 presents the same basic data as Exhibit a-1,
adjusted for inflation, except for the inclusion of Kennecott's
assessed value specifically as opposed to all State Assessed
properties. Kennecott's value was not presented on Exhibit A-1
because of the large spread in the scale from locally assessed to

Kennecott unless both sets of numbers are adjusted for inflation
using a C.P.I. index. This is best explained by looking at
Exhibit A-3 which more clearly shows the assessed valuation of
Kennecott's property both as actual numbers and then as adjusted
for inflation on the bottom line. The bottom lines on both
Exhibit A-2 and A-3 are the same line only to a different scale.
From these Exhibits (A-1 through A-3), it is clear that during
the same period of time when locally assessed property values
were increasing substantially and would have been even more
dramatic if the Legislature had not passed the amendments
discussed above.

The most dramatic indicator of the effect of changes in the
net proceeds statute are shown graphically on Exhibit A-4. The
top line indicates the production value of Kennecott's mining
operation, while the bottom line indicates the taxable value of
the minerals as provided for by statute. The decline in the
taxable value on the production of minerals during the period of

1975 through 1978 demonstrates mainly the effect of the negative



EXHIBIT A
PAGE 7 OF 11 PAGES

carry forward provision of the net proceeds law. Finally in

1978 the carry forward of negative net proceeds produced a zero
(0) value attributable to the minerals extracted by Kennecott
from 1978 throught 1983. This reduction in the taxation of the
minerals occurred at the same time as the production value of the
minerals was increasing.

When comparing locally assessed properties to state assessed
properties there is concern of distortion associated with growth
in the assessed value attributable to new construction as opposed
to increases in valuation caused by inflation, market pressure,
reappraisal or factoring of the valuation. 1In an attempt to
adjust for this type of growth a group of individual properties
were analyzed as shown in Exhibit A-10 to determine the trend for
values on an individual property basis as opposed to just looking
at the total valuation of the entire county. The resultant
percent increase was applied to the locally assessed base value
to filter out growth and was depicted graphically on Exhibit
A-5. Kennecott figures however were not adjusted for any growth
factor despite the expenditure of at least three hundred millions
dollars on plant and equipment during this time period.

It should be noted that the information for Exhibits A-1
through A-5 is contained on Exhibits A-6 through A-10 and our
outlined as follows:

Exhibit A-6: This Exhibit contains the raw data used to

generate portions of Exhibits A-1, A-2, A-3, A-4

and A-5. The data includes the C.P.I. numbers



EXHIBIT A
PAGE 8 OF 11 PAGES

used to adjust for inflation, the raw data of
assessed valuation for locally assessed property,
the valuation of Kennecott excluding net proceeds
and the net taxable value generated by the net
proceeds law. Calculations and adjusted values on
the basis of inflation and analysis of the effect
if the Legislature had not passed the provisions
discussed earlier.

Exhibit A-7: This Exhibit contains the detailed information
used to calculate the valuation of locally
assessed property as it would have been without
the changes made by the Utah State Legislature as
shown on Exhibit A-6, A-1, and A-2.

Exhibit A-8: This Exhibit is similar to Exhibit A-6 except
for the calculation to modify locally assessed
property values to exclude growth, and is used in
the creation of Exhibit A-5.

Exhibit A-9: This Exhibit contains the raw data for all
state assessed properties and locally assessed
without modification and then as modified by the
C.P.I. for inflation.

Exhibit A-10: This Exhibit has the raw data on individual
properties showing assessed and market valua tion
on each individual property for the period 1973
through 1983, together with calcuation to derive

the percentage change by year in both market and
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assessed valuation and a composite change for the
set. The data was used to derive a model and
establish the line reflecting locally assessed
value as adjusted for growth shown on Exhibit A-5.
Salt Lake County discovered long after Kennecott filed suit
to recover the tax paid under protest in 1981 and 1982 that the
State Tax Commission had granted to Kennecott Corporation and
other state assessed property owners a reduction in the assessed
valuation of their property by granting a roll-back of property
value to its 1-1-78 level. Exhibit A-1l1 calculates the impact
of the State Tax Commission's decision to grant Kennecott the
equivalent of the 1978 roll-back law intended by the Legislature
to apply only to locally assessed properties. Exhibit A-1l1
assumes that the roll-back would have been applied only to the
valuation of surface rights of land, buildings and improvements
and construction work in progress for the years 1981 and 1982.
The assumption was made that the Tax Commission would not have
applied the roll-back to mining claims assessed at a statutory
rate or personal property including motor vehicles, though it is
possible that the Tax Commission could have applied the roll-back
on the total value of Kennecott's assessment. The analysis sums
the value of surface rights on land, buildings and improvements
and construction work in progress to obtain a total valuation for
1981 and 1982 from the assessment book of mines and utilities.
This total valuation is multiplied by the mill levy for each year

to determine the amount of tax that was originally charged to and
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paid by Kennecott for the years 1981 and 1982. The amount thus
calculated was based on a value rolled-back to a 1-1-78 level.
Therefore, the next column contains a calculation of what the
corresponding values would have been if it were not rolled back
to a 1-1-78 level. The next to the last column then calculates
what the taxes charged would have been without the roll-back and
the amount Kennecott would have paid except for the State Tax
Commission's decision to apply the roll back to Kennecott's
property. The final column then shows the tax dollar value of
the reduction granted to Kennecott by rolling its property back
to a 1-1-78 level in the amount of $1,031,377.38 in 1981 and
$1,240,908.72 in 1982 or a total reduction in the amount of tax
paid by Kennecott of $2,272,286.10.

Exhibit A-12 is an analysis of the value of production from
the net proceeds return of Kennecott Copper to the Utah State Tax
Commission. The county would indicate that the market value of
the minerals at Kennecott's mine is at least equal to the value
that a willing buyer would pay for it. No attempt is made to
place a value on the mineral in the ground, only to indicate that
there should be a tax on at least the value of the mineral that
was extracted by Kennecott. Therefore, the analysis assumes that
the minerals should be taxed on a value equal to 20% of the
annual value of production times the mill levy rate for each year
in question. Since no taxable value has been assigned to the
minerals from 1978 to the present it has been assumed that the

value of the minerals has escaped taxation for all years since
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and including 1978. Exhibit A-12 then presents the value of
production from 1978 through 1982 and corresponding calculation
of tax as property having escaped assessment. It is noted that
for the year 1979 the Tax Commission was unable to provide the
information on the value of production because it could not
locate the 1979 net proceeds return in its records. When the
appropriate production value can be inserted into the worksheet
the full amount of escaped taxes can be completed.

In conclusion, Salt Lake County would offer in support of
its counter claim that Kennecott was not over=-valued during the
time periods presented in this narrative but did in fact enjoy a
preferential treatment thoughout. Contrary to the intent of the
Legislature, Kennecott had its properties rolled-back to a
1-1-78 level further pushing its value on its downward course
while locally assessed properties are under continual pressure to
have their property values and tax burden increased. The net
proceeds law has permitted the continued extraction of a valuable
natural asset without any payment to cover the costs to provide
services to the taxpayers of Salt Lake County as intended by the
Utah State Constitution that all property not specifically exempt
should bear a proportionate share of the burden of taxes based

upon the value of the property.
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ANALYSIS OF ASSESSED VALUES IN SALT LAKE COUNTY
ADJUSTED FOR CPI 1
FOR THE YEARS 1973 THRU 1983

KENNECOTT KENNECOTT KENNECOTT INFLATION LOCALLY LOCAL VAL. INFLATION
YEAR  CPI  'VALUE .  TAMABLEVALUE  vAiOE MALGEE® PROPERTY FORLECIS.  OUALLE
1983 297.4 136,450,055 0 136,450,055 61,067,594 2,522,031,402 4,219,251,697 1,888,306,661
1982 288.6 118,240,982 0 118,240,982 54,531,790 2,361,872,129 4,044,543,715 1,865,311,048
1981 272.3 119,999,889 0 119,999,889 58,655,840 2,230,385,590 3,681,016,258 1,799,277,503
1980 27 115,908,265 0 115,908,265 62,459,069 2,434,510,086 3,064,022,495 1,651,098,761
1979 217.7 121,511,318 0 121,511,318 74,291,026 2,349,785,014 2,653,024,542 1,622,037,513
1978 195.3 107,136,035 0 107,136,035 73,014,881 2,201,535,947 2,201,535,947 1,500,381,129
1977 181.5 66,329,848 62,514,767 128,844,615 94,486,051 1,047,666,620 1,047,666,620 768,288, 855
1976 170.5 56,276,718 139,546,324 195,823,042 152,868,310 942,083,597 942,083,597 735,433,002
1975 161.2 50,914,219 185,965,691 236,879,910 195,587,568 850,522,057 850,522,057 702,261,078
1974 147.7 53,598,293 178,253,268 231,851,561 208,933,262 758,473,499 758,473,499 683,499,138
1973 133.1 52,960,259 198,869,189 251,829,448 251,829,448 715,603,942 715,603,942 715,603,942
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ANALYSIS OF LOCALLY ASSESSED PROPERTY
FOR THE YEARS 1973 THRU 1983
WITHOUT LEGISLATIVE CHANGES

TOTAL
YEAR  PRIW RESID  CBROPERTY  REAL PROP  PROPCRIY  PROBLRTY  ROLLBACK  'WALUE.  EXWPTH PROP FIR RESIDENTIAL AOTHER VALUATI6R
1983 1,330,394,100 746,956,330 2,077,350,430 444,680,972 2,522,031,402 1.5 N/A 1.33  N/A 2,654,136,230  1,120,434,495 4,219,251,697
1982 1,979,613,630 382,258,499 2,361,872,129  1.48 2,929,828,172  N/A 1.25 N/A 3,662,285,216  4,044,543,715
1981 1,902,466,450 327,919,140 2,230,385,590  1.41 2,682,477,695  N/A 1.25 N/A 3,353,097,118  3,681,016,258
1980 2,098,374,695 336,135,391 2,434,510,086 1.3 2,727,887,104  N/A N/A N/A N/A 3,064,022,495
1979 2,021,596,850 328,188,164 2,349,785,014  1.15 2,324,836,378  N/A N/A N/A N/A 2,653,024,542
1978 2,201,535,947 2,201,535,947
1977 1,047,666,620 1,047,666,620
1976 942,083,597 942,083,597
1975 850,522,057 850,522,057
1974 758,473,499 758,473,499
1973 715,603,942 715,603,942

go¥d T 40 T FoNd
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ANALYSIS OF ASSESSED VALUES IN SALT LAKE COUNTY
ADJUSTED FOR CPI INDEX

FOR THE YEARS 1973 THRU 1983

- - —n D . T S G D I D D D D e D G W WS ;S L D T S WD TR TR R S N S I G0 D M G W GRS M MR A WD W R W WD G D S e . . o wE

1983

1982

1981

1980

1979

1978

1977

1976

1975

1974

1973

297.4
288.6
272.3

247
217.7
195.3
181.5
170.5
161l.2
147.7

133.1

CENTRALLY
ASSESSED
PROPERTY

330,002,886
294,280,752
277,918,183
266,853,226
264,858,289
243,775,086
250,665,423
310,559,552
337,027,663
325,412,987

341,041,421

ADJUSTED
VALUE

147,691,271
135,719,917
135,846,163
143,798,234
161,932,192
166,136,528
183,821,310
242,436,812
278,277,804
293,246,233

341,041,421

LAnIBLT A-9
PAGE 1 OF 1 PAGE

LOCALLY
ASSESSED ADJUSTED
PROPERTY VALUE

«,522,031,402 1,128,723,536
2,361,872,129 1,089,276,439
2,230,385,590 1,090,210,511
2,434,510,086 1,3.1,875,678
2,349,785,014 1,436,639,345

2,201,535,947 1,500,381,129

758,475,499

715,603,942

1,047 ,8A6,A20  '68, 288,855
942,083,597 735,433,002
850,522,057 702,261,078

683,499,138

715,603,942
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OF LOCALLY ASSESSED PROPERTY
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TAX
YEAR  DIST
1982 13
1982 15
1982 18
1982 19A-20
1982 258
1982 26
1982 27
1982 28
1982 36
1982 40 -49
1982 41C
1982 44A
1982 9V
982 TOTALS
1981 13
1981 15
1981 18
1981 19A-20
1981 27
1981 28
1981 36
1981 37
1981 40 -49
1981 41C
1981 44A
81 TOTA: S

JTALS 81/82

y'SUMPTIONS :

ASSESSED VALUE

ASSESSED VALUE

ASSESSED VALUE

SALT LAKE COUNTY
ANALYSIS OF 1978 ROLLBACK APPLIED TO KENNECOTT CORPORATION

TOTAL VALUATION

SURFACE RIGHTS IMPROVEMENTS ~ WORK IN PROGRESS WITH 1978 ROLLBACK
22,140 669,620 0 691,760

0 3,732 0 3,732

0 1,333 0 1,333
2,044,597 20,332,505 1,122,774 23,499,876
0 2,614 0 2,614

)} 15,811 0 15,811

552,940 663,694 0 1,216,634

0 3,922 0 3,922

0 15,828 0 15,828

545,120 5,413,13¢ 1,694,012 7,652,271
5,650 312,410 0 318,060

0 8,054 0 8,054

0 55,270 0 55,270
3,170,447 27,497,932 2,816,786 33,485,165
22,140 669,620 27,007 718,767

0 9,129 0 9,129

0 5,662 0 5,642
2,044,597 19,300, 462 858,566 22,203,625
552,940 638,203 0 1,191,143

0 22,823 0 22,823

0 17,17 0 17,171

0 55,270 0 55,270

544,271 7,159,040 1,176,516 8,879,827
5,648 538,037 0 543,685

0 21,573 0 21,573
3,169,596 28,436,970 2,062,089 33,668,655
6,340,043 55,934,902 4,878,875 67,153,820

1. YEARS IN QUESTION ARE 1981 AND 1982

2. 1978 ROLLBACK APPLIED TO SURFACE VALUE OF LAND,

MILL
LEVY

79.
76.
78.
74.
74.
76.
7.
81.
75.
78.
75.

01
41
40
28
7
44
3
1"
18
18
31

ORIGINAL TAXES

REVISED VALUE

REVISED TAXES

NET CHANGE IN

CHARGED WITHOUT ROLLBACK CHARGED TAXES CHARGED
$55,430.73 1,023,805 $82,037.49 $26,606.76
$294 .90 5,523 $436.43 $141.53
$108.21 1,973 $160.17 $51.96
$1,805,730.47 34,779,816 $2,672,481.06 $866,750.59
$235.86 3,869 $349.10 $113.24
$1,301.56 23,400 $1,926.29 $624.73
$94,163.14 1,800,618 $139,331.82 $45,188.68
$311.33 5,805 $460.80 $149.47
$1,266.08 23,425 $1,873.77 $607.69
$595,423.21 11,325,361 $881,226.34 $285,803.13
$25,702.43 470,729 $38,039.61 $12,337.18
$628.13 11,920 $929.64 $301.51
$4,650.42 81,800 $6,882.65 $2,232.23
$2,585,226.47 49,558,044 $3,826,135.17 $1,240,908.70
$56,789.78 1,013,461 $80,073.55 $23,283.77
$697.55 12,872 $983.55 $286.00
$442.33 7,955 $623.67 $181.34
$1,649,285.27 31,307,111 $2,325,492.21 $676,206.94
$89,061.76 1,679,512 $125,577.11 $36,515.35
$1,752.12 32,180 $2,470.46 $718.34
$1,327.49 26,211 $1,871.75 $544.26
$4,482.95 77,931 $6,320.98 $1,838.03
$667,585.39 12,520,556 $941,295.40 $273,710.01
$42,505.29 766,596 $59,932.48 $17,427.19
$1,624.66 30,418 $2,290.78 $666.12
$2,515,554.59 47,472,803 $3,546,931.94 $1,031,377.35
$5,100,781.06 97,030,847 $7,373,067.11 $2,272,286.05

IMPROVEMENTS AND CONSTRUCTION WORK IN PROGRESS
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SALT LAKE COUNTY

ANALYSIS OF ESCAPED TAXATION
BASED UPON ANNUAL VALUE OF PRODUCTION

PRODUCTION ASSESS. TAXABLE MILL ESCAPED
AR VALUE RATE VALUE LEVY TAXES
82 $566,497,000.00 0.20 113,299,400 77.81 $8,815,826.31
81 $580,791,000.00 0.20 116,158,200 75.18 $8,732,773.48
80 NOT AVAILABLE 0.20 0 66.94 $0.00
79 $390,913,000.00 0.20 78,182,600 62.13 $4,857,484.94

'78 $302,302,000.00 0.20 60,460,400 58.28 $3,523,632.11
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EXHIBIT "C"

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNION PACIFIC RAILROAD COMPANY, )
et al., )
)
Plaintiffs, )
) Consolidated Cases

)
)

v. ) Civil No. C-84-0839J
)

) Civil No. C-84-0840J
)
STATE TAX COMMISSION OF UTAH, )
er al., )
)
Defendants. )

STATE OF GEORGIA

COUNTY OF CLARKE

AFFIDAVIT

BEFORE ME, the undersigned Notary Public in and for the
State and County aforesaid, personally came and appeared Walter
Hellerstein, who, being duly sworn, did depose and say:

1. My name is Walter Hellerstein. I have been retained as an
expert witness to testify on behalf of plaintiffs at the trial of
this matter. I give this affidavit for use by the plaintiffs in
connection with the above captioned 1litigation. The opinions
expressed are my best professional judgment relying on my exper-
ience and wutilizing materials regularly and reasonably relied

upon by persons in my field.



S ]

I am Professor at the University of Georgia School of
Law. I have devoted most of my professional life to the study of
state and local taxation and have written extensively about state
and local taxation. I have recently completed a book entitled

State and Local Taxation of Natural Resources in the Federal

System: Legal, Economic, and Political Perspectives, which will

be published shortly by the Section of Taxation of the American
Bar Association. My experience and scholarly' work in the field of
state and local taxation are more fully reflected in my «currrent
resume, which I have attached hereto as Exhibit A.

3. 1 have been accepted as‘an expert witness on: matters

involving state and local taxation in Kansas City Southern Rail-

way Co. v. McNamara, Civil Action No. 83-72, now pending in the
United States District Court for the Middle District of Louis-

iana; Alabama Great Southern Railroad Co. v. Eagerton, 541 F,

Supp. 1084 (M.D. Ala. 1982); and in In re Factual Issues in Cause

No. 83-551 of the Supreme Court of Montana (Schwinden v. Burlington

Northern, Inc.), in the District Court of the First Judicial
District of the State of Montana, Lewis and Clark County.

4. I have reviewed the provisions of the Utah Code Anno-
tated, including the 1985 Pocket Supplement and the 1985 Interim
Supplement, relating to the assessment of metalliferous mines and
mining claims wunder Article 6 of Chapter 5 of the Revenue and
Taxation Volume, which relates to assessment of property by the
State Tax Commission.

5. It is my opinion that the provision for the assessment of

metalliferous mines and mining claims through December 31, 1985



in Utah Code Annotated Section 59-5-57 does not provide for an
assessment based on the fair market value of the metalliferous
mine and mining claim, which value is generally defined as the
value at which property would change hands between a willing
buyer and a willing seller, neither being under any compulsion to
buy or sell and both having reasonable knowledge of relevant
facts.

6. It would be wholly fortuitous if the fair market value of
a metalliferous mine or mining claim were in fact equal to $10
per acre plus two times the average net annual proceeds for the
three <calendar years next preceding or for as many years next
preceding as the mine has been operating, whichever 1is less,
which 1is the basis for assessment of mines and mining claims
under Utah Code Annotated Section 59-5-57.

7. Furthermore, if there were no net proceeds during the
three preceding calendar years because costs exceeded revenues,
the metalliferous mine or mining claim would be assessed at only
$10 per acre under Utah Code Annotated Section 59-5-57, an amount
that would equal the fair market value of the metalliferous mine
or mining claim under only the most extraordinary circumstances.

8. For all of these reasons, it is my opinion that Utah Code
Annotated Section 59-5-57 does not provide for assessing
metalliferous mines and mining claims according to their fair

market value.



Further affiant sayeth not.

Watly, Alon o

WALTER HELLERSTEIN

rlo

Subscribed and sworn to before me this 0?3_ day of

Lo £ Tunl

Notary Publac e

COmw:. disw @ ’*e""

November, 1985.




EXHIBIT A

WALTER HELLERSTEIN

Iffice Address: Home Address:
‘niversity of Georgia Law School 239 Westview Drive
thens, GA 30602 Athens, GA 30606
404) 542-7542 (404) 353-0865

'ERSONAL DATA:

Birth Date: June 21, 1946

Place of Birth: New York, New York

Marital Status: Married, two children
DUCATION:

Harvard College, A.B.;, 1967
Magna cum-Laude in Government
Phi Beta Kappa

University of Chicago Law School, J.D., 1970
Cum Laude
Order of the Coif
Editor-in-Chief, University of Chicago Law Review

'ILITARY SERVICE:

Captain, United States Air Force, 1970-76
(Active service obligation fulfilled through partici-
pation in the Honors Program of the Air Force General
Counsel's Office from September 1971 through June 1973)

.EGAL EXPERIENCE:

April 1984 - present: Professor, University of Georgia
School of Law

September 1978 - Apfil 1984: Associate Professor, Univer-
sity of Georgia School of Law

January 1976 - August 1978: Assistant Professor of Law,
University of Chicago

July 1973 - December 1975: Associate, Covington & Bur-
ling, Washington, D.C.

July 1971 - September 1971: Summer Associate, Cleary,
Gottlieb, Steen & Hamilton, Paris, France

July 1970 - July 1971: Law Clerk to the Hon. Henry J.
Friendly, Chief Judge, United States Court of Appeals
for the Second Circuit



Walter Hellerstein
Resume

Page 2

PROFESSIONAL ACTIVITIES:

Member, Board of Directors, National Tax Association - Tax
Institute of America (1981-83)

Affiliated Scholar, American Bar Foundation (1982)

Member, Editorial Advisory Board, National Tax Journal

Shell Foundation Lecturer, Tuiane University Law School

Faculty Member, American Law Institute - American Bar Assoc-
iation, Courses on State and Local Taxation and Fin-
ancing

Faculty Member, Georgetown University Law Center Annual
Institute on State and Local Taxation

Faculty Member, Tax Executives Institute Courses on State
and Local Taxation

Faculty Member, Lincoln Institute of Land Policy Seminar for
State Tax Court Judges

Faculty Member, New York University Institute on State and
Local Taxation

Faculty Member, World Trade Institute Seminar on State and
Local Taxation

Faculty Member, International Association of Assessing Offi-
cers Legal Seminar

Faculty Member, Georgia Association of Assessing Officers
Mineral Rights Seminar

BAR MEMBERSHIPS:

Admitted: Illinois, 1976; Distr@ct of Columbia, 1970

PUBLICATIONS:

2ooxks and Monographs

With J., Hellerstein, State and Local Taxation, Cases
and Materials, 4th ed. (West Publishing Co., 1978,
Supplement 1982)

With S. Davidson, D. Green, A. Madansky, and R. Weil,
Financial Reporting by State and Local Government



Walter Hellerstein
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PUBLICATIONS (cont'd):

Books and Monographs (cont'd)

Units (Center for Management of Public and Non-

profit Enterprise of the University of Chicago,
1977)

Articles

State Taxation and the Supreme Court, 1983-84 Term, 3
1

N.Y.U. Inst. on State and Local Taxation 13-
(1985)

With Leegstra, Supreme Court in Metropolitan Life

Strikes Down Discriminatory State Insurance Tax,
63 J. Tax'n 108 (1985)

Political Perspectives on State and Local Taxation of
Natural Resources, 19 Ga. L. Rev. 31 (1984)

Testimony on S. 463, The Severance Tax Equity Act of
1982, in State Severance Taxes: Hearing Before the
Subcommittee on Energy and Agricultural Taxation
of the Senate Committee on Finance, 98th Cong.,
2nd Sess. 119 (1984)

Dividing the State Corporate Income Tax Base: Develop-
ments in the Supreme Court and Congress, in C.
McLure, ed., The State Corporation Income Tax:
Issues in Worldwide Unitary Combination 288 (Hoov-
er Press 1984)

Legal Constraints on State Taxation of Natural
Resources, in C. McLure and P. Mieszkowski, eds.,
Fiscal Federalism and the Taxation of Natural
Resources 135 (Lexington Books 1983)

Federal Constitutional and Statutory Constraints on
State Taxation of Natural Resources, 1 N.Y.U.
Inst. on State and Local Taxation 245 (1983)

State Income Taxation of Multijurisdictional Corpor-
ations, Part II: Reflections on ASARCO and Wool-
worth, 81 Mich L. Rev. 157 (1982)

The Commerce Clause and State Severance Taxes, 1in
Fiscal Disparities, Part II: The Commerce Clause
and the Severance Tax, Hearings Before the

Subcommittee on Intergovernmental Relations of the
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PUBLICATIONS (cont'd):

Articles (cont'd)

Senate Committee on Government Affairs, 97th
Cong., lst Sess. 19 (1982)

State Income Taxation of Multijurisdictional Corpor-
ations and the Supreme Court, 35 Nat'l Tax J,
(1982)

Federal Limitations on State Taxidtion of Interstate
Commerce, in T. Sandalow and E. Stein, eds.,
Courts and Free Markets: Perspectives from the
United States and Europe 431 (Oxford University
Press 1982)

With Xaufman, Sales and Use Taxation of Movable
Property in Interstate Commerce, 1981 Procs. of
the Nat'l Tax Ass'n - Tax Inst. of Am. 69 (1982)

With McGrath, Reflections on Commonwealth Edison Co. v.
Montana, 43 Mont. L. Rev. 165 (1982)

Constitutional Limitations on State Tax Exportation,
1982 Am. Bar Found. Research J. 1 (1982)

State Taxation in the Federal System: Perspectives on
Louisiana's First Use Tax on Natural Gas, 55 Tul.

L. Rev. 601 (1981)

Supreme Court Bars Louisiana's First Use Tax, Upholds

California's Retaliatory Insurance Tax, 55 J.
Tax'n 106 (1981)

State Income Taxation of Multijurisdictional Corpor-
ations: Reflections on Mobil, Exxon, and H.R.
5076, 79 Mich. L. Rev. 113 (1980)

With Wells, The Governmental-Proprietary Distinction in
Constitutional Law, 66 Va. L. Rev., 1073 (1980)

Hughes v. Oklahoma: The Court, the Commerce Clause, and

State Control of Natural Resources, 1979 Sup. Ct.
Rev. 51 (1980)

State's Power to Tax Foreign Commerce Dominates Supreme
Court's 1978 Agenda, 51 J. Tax'n 106 (1979)

Construing the Uniform Division of Income for Tax
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PUBLICATIONS (cont'd):

Articles (cont'd)

Purposes Act: Reflections on the Illinois Supreme
Court's Reading of the "Throwback™ Rule, 45 U,
Chi. L. Rev. 768 (1978)

Constitutional - Constraints on State Taxation of Energy
Resources, 31 Nat'l Tax J. 245 (1978)

State Taxation and the Supreme Court: Toward a More
Unified Approach to Constitutional Adjudication?,
75 Mich. L. Rev. 1426 (1977)

Michelin Tire Corp. v. Wages: Enhanced State Power to
Tax Imports, 1976 Sup. Ct. Rev. 99 (1977)

State Taxation and the Supreme Court, 1974 Term:

Standard Pressed Steel and Colonial Pipeline, 62
Va. L. Rev. 149 (1976)

Some Reflections on the State Taxation of a Nonres-

ident's Personal Income, 72 Mich. L. Rev. 1309
(1974)

Body-Snatching Reconsidered: The Exhumation of Some Ear-

ly American Legal History, 39 Bklyn. L. Rev. 350
(1972)

Forthcoming

State and Local Taxation of Natural Resources 1in the
Federal System: Legal, Economic, and Political
Perspectives (American Bar Association Section of
Taxation, 1985)

Legal Perspectives on the Interstate Incidence and
Shifting of State and Local Taxes, 10 Int'l Reg-
ional Sci. Rev., No. 1 (1985)

With J. Hellerstein, 1985 Supplement to 1 J. Heller-
stein, State Taxation: Corporate Income and Fran-
chise Taxes (1985)

Complementary Taxes as a Defense to Unconstitutional
State Tax Discrimination
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MINUTES OF THE
REVENUE AND TAXATION INTERIM STUDY COMMITTEE
SEPTEMBER 21, 1983--1:30 P.M.--ROOM 426 STATE CAPITOL

Members Present: Sen. Charles W. Bullen, Chairman
Rep. C. Hardy Redd, House Chairman
Sen. William T. 'Bill' Barton
Sen. Omar B. Bunnell
Sen. Cary G. Peterson
Sen. Warren E. Pugh
Rep. Lee Allen
Rep. Tom Christensen
Rep. Donna M. Dahl
Rep. Jack F. DeMann
Rep. E. Ute Knowlton
Rep. Ronald E. Stephens

Members Excused: Rep. Frank Johnson
Rep. Lorin N. Pace

Staff Present: Mr. O. William Asplund, Assistant Director
Ms. Stephanie Robins, Secretary

Others Present: Dr. Arthur L. Bishop, State Office of Education
Mr. Doug MacDonald, State Tax Commission
Mr. Mark Buchi, Commissioner, State Tax Commission
Mr. Brent Gardner, Utah Association of Counties
Mr. Bill Peters, Utah Association of Counties

Chairman Bullen called the meeting to order at 1:45 p.m.

1. Approval of Minutes--

MOTION: Rep. Dahl moved, seconded by Rep. Redd, that minutes of the
meeting for June 22, 1983 be approved. The motion passed unanimously with
members marked present voting in favor.

2. Comparative Reports--Mr. Asplund discussed the latest comparative report
with the committee indicating that revenues were improving but were still behind
projections. (See copy of Comparative Report of Collections on file with the Office
of Legislative Research and General Counsel.)

3. Monthly Submission of Sales Tax--Mr. Doug MacDonald of the State Tax
Commission presented some information on who would be affected by passage of the
proposal to have large tax payers submit their sales tax collections on a monthly
basis.

It would have affected only 551 out of 32,275 returns submitted in 1982. (See
Summary of State Sales Taxes Paid Calendar Year 1982 on file with the Office of
Legislative Research and General Counsel.) It was decided that at a future meeting
industy representatives would be invited in togive testimgny on this proposal.

ify that this is a true and correct copy.

Sdrah Gray, Pu

’ ic Informagion Specialist
ibed and sworn to before me this 7th day of October 1986. ﬂ%ﬂ
M. GagxJ/Taylor, Notary Public

Residing in: _ﬂ_@é@ o}/:tjv My commission
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Mr. Asplund pointed out that other states were also looking at this option and he
would try and get the information that they have generated.

Mr. Thayne Robson is also doing work on this subject and an invitation should
be extended to him for the November meeting to report his findings. Rep. Stephens
felt that we should look at some other options besides the present proposal. Rep.
Christensen asked about the collection of sales tax at federal installations, and
Commissioner Mark Buchi, said that there have been some commitments in the last
few weeks which will rnake the process better in the future.

3. Financing of Public Education--Dr. Arthur L. Bishop of the State Office of
Education presented to the committee a detailed analysis of school population
projections and of the costs of financing an education program for these children.
(See the statistical package prepared by Dr. Bishop on file with the Office of
Legislative Research and General Counsel.)

He discussed the proposals of the Utah State Office of Education which could
provide for adequate funding of education. Rep. Christensen asked if all districts
tax to their limit, to which the answer is "no." There was some discussion on capital
outiay and whether or not all of the money in that area is necessary. Sen. Barton
asked about the possibility of cutting down on the deduction for family members on
the income tax. Sen. Pugh talked about the fact that all of society benefits from
educated children and felt that some taxes will have to be raised to meet future
needs. Dr. Bishop pointed out that while our teacher/ student ratio is quite high, our
children are testing above average on national examinations. Mr. Asplund indicated
that a head tax for education would probably be unconstitutional. Rep. Redd
pointed out that there have been a lot of fees for service imposed over the last few
years, i.e. sports, music.

6. Assessment of Property--Mr. Asplund stated that at the request of the Council
of State Governments the Lincoln Land Institute has set aside money to study
assessment practices in the west for utilitxes, mines, and transportation companies.
The representative of the Institute will be in Utah on Friday and questions that the
legislature would like them to look into should be submitted. In the discussion which
followed, two issues were raised: (a.) Comparison of the ways which metaliferous
and non-metaliferous mines are assessed, and (b.) The use of historical as opposed to
replacement costs in the valuation process.

Mr. Brent Gardner and Mr. Bill Peters representing the Utah Association of
Counties who had been requested to present to the committee the issues they would
like to see raised to the Lincoln Land Institute said that they would submit their
questions in writing at a later time. They were concerned however, over the fact
that apparently the 1978 rollback had been given to certain state assessed properties
in the years 1979 through 1982, although this practice was discontinued in 1983.

Commissioner Mark Buchi responded to questions from the committee in
regards to this situation. The constitutionality of the rollback is before the Supreme
Court and has been since December of 1982 he pointed out.
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He was asked by the committee to prepare information in connection with the
analyst as to how much value had been lost by this rollback practice. It was pointed
out to the committee that upwards of 70 percent of state assessed property is
personal property which is not subject to the rollback.

MOTION: Sen. Pugh moved, seconded by Rep. Redd, to have Commissioner
Buchi, Utah State Tax Commission, prepare a report on how the '78 rollback was
applied to state assessed properties and present the report at the October meeting.
The motion passed unanimously with members marked present voting in favor.

7. Revision of the Tax Code--Mr. Asplund and Mr. Memmott discussed with the
committee the long term project to revise the tax code, to clarify and to shorten its
provisions. It was felt that a group to make decisions as to the various approaches
and methods that are to be used in this revision was needed. This committee should
not only involve legislative members but also tax administrators, legal, and business
practitioners. The difficulty of the project was discussed and volunteers were asked
from the committee to participate.

Rep. DeMann volunteered from the House and Sen. Bullen was asked to
participate or to find a senator closer to Salt Lake who would be willing to do it.
Rep. Dahl stressed the importance of assigning priorities so that the project would
move forward. Mr. Gary Thorup of the Attorney General's Office and Commissioner
Mark Buchi of the Tax Commission, both expressed the need for this study and for
their willingness to participate in it.

8. Other Business--A. Trip to South East Utah--After considerable discussion, it
was decided that the problems of scheduling such a trip to fit everyones schedule
was not possible and so efforts to do it this year were cancelled.

B. October Agenda--In addition to the items outlined in the minutes, Deputy
County Attorney Moll was to be given time to discuss proposals for the allocations
of the expenses of collecting property taxes.

9. Adjournment--The meeting adjourned at 4:35 p.m.
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MINUTES OF THE
REVENUE AND TAXATION INTERIM STUDY COMMITTEE
OCTOBEK 19, 1983--1:30 P.M.--ROOM 426 STATE CAPITOL

Members Present: Sen. Charles W. Bullen, Senate Chairman
Rep. C. Hardy Redd, House Chairman
Sen. William T. 'Bill' Barton
Sen. Omar B. Bunnell
Rep. Lee Allen
Rep. Tom Christensen
Rep. Donna M. Dahl
Rep. Jack F. DeMann
Rep. Frank Johnson
Rep. Franklin W. Knowlton
Rep. E. Ute Knowlton
Rep. Ronald L. Stephens

Members Excused: Sen. Cary G. Peterson
Sen. Warren E. Pugh

Members Absent: Rep. Lorin N. Pace

Staff Present: Mr. O, William Asplund, Assistant Director
Mr. Jon M. Memmott, Director
Ms. Stephanie Robins, Secretary

Others Present:

I. Approval of Minutes--

MOTION: Rep. Christensen moved, seconded by Rep. Dahl, that minutes of
the meeting for September 21, 1983, be approved. The motion passed unanimously
with members marked present voting in favor.

2. Comparative Report--Mr. Asplund discussed the latest comparative report
with the committee indicating that revenues had improved. He pointed out that
inparticular new car sales and construction had shown a market increase over the
previous year. There is still an economic weakness in the retail area and the
Christmas season will determine whether that improves substantially. Rep. F.
Knowlton indicated that we are still in the red approximately $25 million for the
current budget year.

3. Cost Distribution of Collecting Property Taxes--Mr. Asplund outlined for
the committee a brief history of the attempt to determine how to distribute the
cost of collecting property taxes. He passed out to the committee two bills that
represented alternative approaches to this situation. The first approach would
impose a separate levy for the collection process, the other approach would
distribute the cost of collecting among the various entities who receive property
taxes. ( Copies of legislation on file with the Office of Legislative Research and
General Counsel.)

Mr. Alan Moll, Deputy County Attorney, addressed the committee and
indicated that a group of local officials had been working on this problam since the

last session of the legislature and had come a long way in reaching a compromise.
e

I certify that this is a true and correct copy. / ./ f 2
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He

She stated that most of the group favored the approach which would distribute the
cost of collecting property taxes among the various entities, provided that
agreement could be reached on exactly what those costs were. The problem he
argued with the separate levy, is that a levy to collect a levy would not be
politically popular. Their latest version of the bill that had been passed out to the
Revenue and Taxation Committee was to be presented on Friday, October 21, 1983,
to the group of local officials working on this issue.

Superintendent Call, representing the Society of Superintendents, spoke to the
committee and said they would favor the separate levy approach. If this was not
possible, then they would be willing to look at the alternative approach suggested in
the other bill.

Mr. Herschel Hester, League of Cities and Town, and Mr. David Spatafore,
Salt Lake City, indicated they had taken no official position on this matter. They
too preferred the mill levy approach because of its simplicity but were willing to
continue working on the other approach as well.

Mr. Moll reemphasized the political difficulty of imposing three mills, the
amount it would take Salt Lake to pay for the tax collection process. This was
followed by a committee discussion. Sen. Barton expressed the view that collecting
property taxes should be viewed as a county service. Rep. Christensen asked if this
was a problem for all of the counties or just the large urban areas. A further report
from the county official group was requested for the November meeting.

4. Project Bold--Commissioner Cal Black from San Juan County expressed his
concerns to the committee of the approach taken in Project Bold and its economic
consequences. (See handout entitled "Project Bold" on file with the Office of
Legislative Research and General Counsel.) Among other things, he pointed out that
the state has to pick up any loss of revenue from the federal government to counties
created by these lana transfers. He indicated on a map that many of the proposed
state lands were so close to national parks and wilderness areas as to preclude
development, and that some land with high development potential was being lost.
He further pointed out that this comprehensive approach has prevented the state
from obtaining lands still owed it by the federal government and which other states
have been sucessful of obtaining over the past couple years. Finally, he argued, that
maintaining a wide distribution of state lands provides continued access to federal
properties.

Mr. Ralph Becker, Project Bold Coordinator, and Mr. Ralph Miles, Governor's
Office, responded to Commissioner Black's rernarks. They indicated the indemnity
selections of 94 thousand acres are being pursued. They felt the selections were
appropriate and that the blocking up of state lands would have real economic
benefits to the state. They indicated that leasing, particularly of mining properties,
would be easier under the Project Bold proposal. There was an extended discussion
of the proposal by members of the committee.

5. Corporation Franchise Tax--Mr. Asplund indicated that Tuesday, October
25, 1983, the State Tax Commission and banking representatives would be meeting
to discuss the impact of Senate Bill 12 from the 1983 First Special Session.
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This bill contains a sunset clause so some action must be taken at the Budget Session
of 1984. Their proposal will be reported to the committee at a future meeting.

6. Monthly Sales Tax Collection--A study is being conducted by Mr. Bruce
Baird at the University of Utah on the cost of going to monthly tax collections and
this report should be available to the committee for the November meeting.

7. Property Tax Assessment Practices--Mr. Mark Buchi, Chairman, Utah State
Tax Commission, introduced the other members of the Commission to the
committee and outlined the steps they were taking in the property tax area. He
inaicated that the present tnree divisions dealing with property taxes are going to be
combined into one division on November 1, 1983, and that Mr. Mike Monson, Weber
County Assessor, will be coming down to be the director of this new division. The
property tax process will then be organized along functional lines and should provide
for a better flow of the property tax process.

Mr. Asplund reported to the committee on the changes in property tax laws
over the past few years. (See handout entitled "Assessed Valuation Report" on file
with the Office of Legislative Research and General Counsel.) He also indicated
that a preliminary study on property taxes in 1983 showed the increase in business
property values was not as high as some outside reports were indicating (See draft
copy of Assessed Value by County in Thousands of Dollars, 1978 to 1983 on file with
the Office of Legislative Research and General Counsel. See also values for
individual properties in Utah, Salt Lake, Beaver, and Millard counties on file with
the Office of Legislative Research and General Counsel.) Moreover, he pointed out
that at least five counties had not factored according to the order of the Tax
Commission (See report on factoring orders on file with the Office of Legislative
Research and General Counsel.) Mill levies also rose during the past year by an
average of 3-1/2 mills. Mr. Asplund also indicated that the application of the '78
rollback to local coinmercial properties resulted in a loss of property tax revenues
of around $15 million dollars a year.

Commissioner Buchi next discussed the application of the '78 rollback to state
assessed properties and the impact that this had had on property taxes. He pointed
out that 1.8 percent of state assessed value had been rolled back and that this cost a
local homeowner varying amounts ranging from S.L.C., $3.25 a year, Emery $2.29 a
year, and San Juan $1.79 a year. The total rolled back over the four years amounted
to $68.5 million of assessed valuation and approximately $5.3 million dollars of
potential tax shifts. The practice only applied to those methods of valuation which
separately valued real estate and improvements as is the case with metaliferous and
some non-metaliferous mines. Where the value for state assessed property was
established by the income or unitary methods, no rollback was given.

Commissioner Buchi said he had the Attorney General's Office prepare a
factual report to obtain as much information as to why the rollback was performed
and that the report also contain all actual documents from the file which might bear
on the situation. (See copy of memorandum "Tax Commission Investigation on
Application of Utah Code Ann. §59-5-109, as amended (1981) by Mr. Gary Thorup,
Assistant Attorney General, on file with the Office of Legislative Research and
General Counsel.)



Minutes of the Revenue and Taxation
Interim Study Committee

October 19, 1983

Page Four

Mr. Buchi stated that nothing can be done until a decision is reached by the
Supreme Court as to the constitutionality of the 1978 roll.

The Attorney General's Office is doing additional research as to the ability of the
Tax Commission to go back into previous years files and correct valuations that may
have been done inappropriately. The commission intends to take all appropriate
action on the facts discussed in the above metioned memorandum.

Rep. Christensen asked other committee members if they agreed to Mr.
Buchi's remarks and if they had anything further to add. They all indicated they
agreed with what had been said. Rep. Dahl asked who knew that the rollback was
being given, and why it had gone on for so long. Commissioner Buchi indicated that
the staff did know believing that it was the direction they had been given, but that
the former commission indicated that they were not fully aware of what the staff
had been doing in this area. Kennecott Copper certainly knew about this from the
start, and had asked for it on their real property which was being separately
assessed. There was no evidence of any monumental decision to apply the rollback,
but on present evidence would simply indicate that a lack of communication created
the problem.

Comrnissioner Buchi pointed out that the state assessed area is complex and it
was his feelirg that the former commissioners did not spend a lot of time in that
area. The present commission feels that to avoid problems in the future, that they
needed to train themselves to understand the issues and to reorganize the property
tax system so as to make for better communications. This has been their number
one priority and this is why the reorganization is taking place in November.
Additional discussion by the committee on this topic was held. '

The committee next turned to a discussion of proposition #!, and the '78
rollback exemption which had been given to local business against the wishes of the
legislature. Sen. Bullen pointed out that the business community had received tax
break for the last two years and that now with proposition #! that was no longer the
case. The electorate wanted residential property to be assessed at a lower value
and had spoken on this matter. He felt that the Utah Taxpayers Association
critisism of proposition #1 was not accurate or fair. Rep. Knowlton indicated that
if people were unhappy with the exemption given to residential property, that all
they had to do was propose legislation to remove this exemption. Mr. Jack Olsen,
Utah Taxpayers Association, responded that this was not a practical possibility. He
stated that he felt there should not be differential assessment. Sen. Bunnell said
that Mr. Olsen was in otherwords, "crying over spilled milk," and that he ought to
accept reality and go on to more worthwhile endeavors.

7. Adjournment--

MOTION: Rep. Christensen moved, seconded by Rep. Dahl, that the meeting
should adjourn. The motion passed unanimously with those marked present voting in
favor.



ASSESSED VALUATION REPORT

Legislative History

In 1969 the legislature enacted a revaluation program. On January l, 197}, the
assessed valuation of the state was approaching $2 billion, of which 34 percent was
state assessed. On this value, $167.8 million of taxes was changed, (34.5 percent was
paid by residential property, 15.0 percent by real commercial property, and 29.8
percent by state-assessed property).

The revaluation cycle which began in 1971 was not completed for almost ten
years. In 1978 Salt Lake County was revalued with a tremendous change in our
property tax system. The value of property had risen to $4.7 billion, of which only
20 percent was now state assessed. On this value the counties were now charging
$309.6 million, (46.5 percent was paid by residential property, 17 percent by real
commercial property, and 18.9 percent by state-assessed property).

These shifts in the relative positions of the various types of property created a
political outcry which resulted in several changes being made in the system. This
outcry about the increase, both absolute and relative, of the property tax burden on
residential property, was a national phenomenom. So that by 1982 the assessed value
of $6.6 billion was 23.8 percent state assessed. The taxes charged were $471 million,
(46.5 percent was paid by residential property, 17 percent by real commercial
property, and 19.5 percent by state-assessed property.

This means that all of the changes made from 1978 to 1983 had the effect of
keeping the shift in property from local to state assessed from continuing.

In 1979 the legislature passed Senate Bill 190 which was a modification to the
revaluation program calling for a rollback of properties reappraised or added to the
tax rolls to January 1, 1978. Also, Senate Bill 306 lowered the assessment level to 25
percent of market value on all properties. These two changes had offsetting effects.

In December 1980, the tax commission ordered local properties increased in
value based on the commission's sales/ratio study. In response to that several pieces
of legislation were passed. In 1981 House Bill 164 required the county assessor to use
80 percent of the comparable sales or cost value in assessing property. It was the
legislatures' intent to have this apply only to residential property. The assessors and
the tax commission applied it to all locally assessed properties. The same bill
lowered the assessment level to 20 percent--the same level as had been ordered by
the tax commission.

The revaluation program was dropped in House Bill 196, and an odd-numbered
year factoring order based on the tax commission's sales/ratio study was
implemented.

(1) Each year to assist it in the adjustment and equalization of
valuation and assessment of taxable real property, the state tax
commission shall conduct and publish the results of studies of the
relationship between the assessed and market values of property to
determine assessment--sales ratios for each type of taxable real
property within taxing districts. Assessors may provide sales




(2) The state tax commission shall, before December | of each
even-numbered year, order each county to adjust or factor its
assessment rates using the most current studies so that the
assessment rate in each county is in accordance with that prescribed
in section 59-5-l. Such adjustment or factoring may include an
entire county, geographical areas within a county and separate
classes of properties. The state tax commission shall also order
corrective action where significant value deviations occur as
indicated by the coefficient of dispersion.

House Bill 104 extended a tax limitation law to any increases in value of more
than ten percent, which triggered a six-percent limitation. This was modified by
Senate Bill 10 in the first special session which excluded increases in value from
state-assessed property from triggering the limitation.

Several law suits were undertaken by state-assessed taxpayers as a result of
the applicaton of House Bill 164 to all locally-assessed property and to the rollback
provisions of House Bill 196. As a result, Senate Joint Resolution 3, a revision of the
Tax Article, was adopted by the legislature, and which contained one provision
which would allow for up to 45 percent of the value of residential property to be
exempted from property taxes. House Bill 142 passed in 1982, and to become
effective on passage of Senate Joint Resolution 3 for the 1983 year, kept the
assessment values on homes approximately where they were as a result of the
earlier House Bill 164, but restricted the application to residential property. Senate
Joint Resolution 3, now Proposition I on the ballot, did pass with opposition ¥rom
state-assessed property owners and some local businessmen, a compaign conducted
by the Utah Taxpayers Association.

Proposition [ in and of itself did nothing. House Bill 142 is the effective
legislation and which provides for residential property to be assessed at 15 percent
of its fair-market value and all other properties at 20 percent of their fair-market
value. This legislation could be altered at any time to increase or decrease the
relative burden of the homeowner in the property tax process.
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DATE: October 18, 1983

RE: Tax Commission Investigation on Application of Utah
Code Ann. §59-5-109, as amended (1981)

Pursuant to your request for a factual report
regarding the application of the "rollback" statute to state
assessed properties, I submit this Memorandum as an interim
report of all facts, known and discovered. since the September
21, 1983, meeting of the Revenue and Taxation Interim Sub-
Committee. These facts will be put in relative chronological
order. This report is pot an Attorney General's Opinion, and
draws no conclusions. whatsoever, from the facts which have
been gathered:

l. The General Session of the Forty-Third Utah State
Legislature, passed Senate Bill No. 190 on March 5, 1979. This
bill amended Utah Code Ann. §59-5-109 (1953). S.B. 190 became
effective May 8, 1979. The largest change in the law effectu-
ated by this amendment was to add new subsections (2) and (3)
and renumber the remaining subsections. The new subsections
provided as follows:

(2) Taxable real properties revalued. as
provided in this chapter, after January 1, 1978,
shall be appraised at current fair market value
and the value shall be rolled back to the
January 1, 1978, level.

'8 STATE CAPITOL . SALT LAKE CITY, UTAH 84114

TO . MARK K - BUCH I ’ Cha i rman Litigation Division



Mark K. Buchi
October 18, 1983
Page 2

(3) All properties added to the tax rolls after
January 1, 1978, in counties reappraised by the
tax commission on or after January 1, 1978,
shall be appraised at fair market value and
their values shall be rolled back to the January
1, 1978, level as indicated by the amount of
inflation as determined by the commission which
has taken place between January 1, 1978, and the
date of reappraisal.

2. 1In 1980, petitions challenging the legislature
were filed with the State Tax Commission by Kennecott Copper
Corp. and several other state-assessed properties. including
several railroads.

3. Mr. Duncan and Mr. Mark Buchi met with
representatives of the major railroads, and Kennecott Corp. in
1980 in order to talk them into withdrawing the petition filed
before the Tax Commission. It was represented to all the above
entities that the Tax Commission, the Attorney General and the
Governor, would lobby the 1981 legislature to repeal the
"rollback" statute if these entities would withdraw their
petitions. All railroads, except Southern Pacific, agreed not
to bring a lawsuit on that basis. Southern Pacific indicated
they would pay under protest thereby preserving their right to
file a legal action if the legislature did not act. Kennecott
followed the same course of action as Southern Pacific. The
"rollback" statute was not repealed during the 1981 legislative
session in the manner anticipated by these taxpayers.

4. The General Session of the Forty-Fourth Utah
State Legislature. passed House Bill No. 196 on March 11, 1981l.
This bill repealed Utah Code Ann. §59-5-109, as amended (1979)
and reenacted Utah Code Ann. §59-5-109. H.B. 196 became
effective May 12, 1981 and provides as follows:

59-5-109. Real property valuations to be rolled

back to 1978 levels. All locally assessed

taxable real property shall be appraised at

current fair market value and the value of such

property rolled back to its January 1, 1978,

level as such level is determined by the state

tax commission.

(A brief background in history is helpful at this
point. There has. for a long time, been pressure placed by the
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several counties upon the Tax Commission to relieve locally-
assessed property from property tax burdens by increasing the
assessed value of state-assessed property to levels the
counties felt were appropriate. In 1979, the legislature
amended §59-5-109 through S.B. No. 190, which is cited above.
Although there has been no Attorney General opinion or legal
decision interpreting these provisions, it would be fair to say
that on its face §59-5-109(2) (1979) required the "rollback" be
applied to all real property in the state required to be
assessed under Chapter 5 of Title 59. This would include both
state and locally-assessed real property. Support is found in
the "uniform and equal" clauses of the Utah Constitution and in
a 1981 Attorney General's Opinion, in which Linda Luinstra,
Assistant Utah Attorney General, opined that the term
"revaluation program” is not limited to physical reappraisal
programs which were required under the former §59-5-109 (1953).
This statute was in effect until repealed through the
provisions of H.B. 196 in 1981. H.B. 196 contained no
retroactivity clause and. therefore. became effective May 12,
1981. Because Utah Code Ann. §59-5-52 (1953) required the Tax
Commission to assess state-assessed property "by the first
Monday in May," it is clear that all work required by law was
complete prior to the effective date of the 1981 legislation.
In otherwords., the 1979 legislation, which may have granted the
rollback to all assessable real property, was still in effect
for calendar year 1981. This could mean that calendar year
1982 may be the only year in which state-assessed property, by
statute, should not have received the "rollback." This could,
also, mean that there may be some state-assessed properties
which were entitled to receive the "rollback" -for 1980 and
1981, which did not receive it. Those which did not receive
the rollback were probably only those entities which are valued
on the unitary approach to valuation (i.e. utilities,
railroads, etc.). They would not have received the rollback
because under this approach to valuation the Tax Commission
does not assess the real property entities. The 1979 statute
only "rolled back" the value of the real_property in the
state. Needless to say, there has been great confusion and
uncertainty by the Tax Commission, the counties., the
legislature and industry as to what legislation was in effect
for what year and as to the types of property to which each
piece of legislation applied.)

5. March 30, 1981, an internal Attorney General
Office memorandum from Frank V. Nelson to H. Wright Volker,
Assistant Utah Attorneys General, argued that the reenacted
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§59-5-109 (1981). as amended, was unconstitutional on its face.
This memorandum apparently disagreed with an opinion written by
Jon Memmot. then. Director of the Office of Legislative
Research. (See Attachment No. 1)

6. On March 31, 1981, H. Wright Volker gave a
written opinion to Governor Scott M. Matheson. advising him
that portions of H.B. 196 (the portions reenacting §59-5-109)
were unconstitutional. (See Attachment No. 2)

7. H.B. 196 passed into law without the Governor's
signature.

8. 1In May 1982, Plaintiffs, Rio Algom Corp.; Utah
Power and Light Co.; Atlas Corp.; Energy Fuels Nuclear, Inc.;
Consoclidated 0il and Gas. Inc.; and Northwest Pipeline Corp.
commenced a lawsuit in the Tax Division of the Seventh Judicial
District Court of San Juan County, challenging, among other
things., the constitutionality of Utah Code Ann. §59-5-109, as
amended (1981).

9. The Utah Attorney General retained outside
counsel to handle the Rio Algom, et al. legal matters.

10. On September 29, 1982, Judge Boyd Bunnell entered
his Memorandum Decision upholding, among other things. the
constitutionality of the provisions of §59-5-109, as amended
(1981).

11. 1In October. 1982, Plaintiffs appealed Judge
Bunnell's decision to the Utah Supreme Court. The issues were
briefed and oral arguments heard in December, 1982. The
Supreme Court has not yet decided the case. Therefore. Judge
Bunnell's Seventh District Court is still the only court to
have decided the issue.

12. There is nothing known at this date to suggest
that counsel for either side was ever aware that any Plaintiff
received the "rollback" which the 1981 legislature provided
locally-assessed property.

13. If the Supreme Court were to rule §59-5-109
unconstitutional, then, refunds, if any would, most likely be
due only those state-assessed properties which did not receive
the rollback and which paid the tax under protest. Those
which, unknowingly, received the rollback are already whole and
no refunds would be required. The amounts paid under protest
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by these taxpayers would unconditionally revert to the State
of Utah. See Utah Code Ann. §§59-11-11, 59-11-12, and 59-11-
13.

14. If the Supreme Court were to uphold §59-5-109,
then, any amount” paid in protest over this issue would revert,
unconditionally, to the State of Utah. At this point in time
the Attorney General's Office has not reached a conclusion on
the Tax Commission's request to determine whether any amount of
any erroneous "rollback" could be collected from those state-
assessed properties which did receive the "rollback."

15. 1If the Supreme Court were to decide the Rio
Algom case upon the other issues before the Court and determine
that the issue of constitutionality of §59-5-109 is moot. then.
the amounts paid under protest over that issue should revert.
unconditionally, to the State of Utah. However, any
possibility of collecting the amount of any erroneous
"rollback" would probably be foreclosed because no legal
determination of that issue would have been made.

16. It is reported that David Duncan would, annually,
meet with tax representatives (tax reps.) of all the major
state-ascsessed properties at which meeting the tax reps. would
submit a list of their major concerns to the Tax Commission.
Since its passage, the "rollback" statute has always been one
of the major items on the list. It is the remembrance of David
Duncan and of those tax reps. contacted, that Mr. Duncan always
declined to even consider applying the "rollback" to state-
assessed property because it was a legislative policy matter
whose constitutionality needed to be determined in court.

17. At the beginning of an informal hearing before
the Tax Commission on behalf of Southern Pacific, Mr. Duncan
and Mr. Buchi recall that counsel for Southern Pacific gave the
overview of their arguments and Mr. Duncan immediately made it
clear that he would not entertain any arguments on the
"rollback" statute since it was a legislative and judicial
matter out of the hands of the® Tax Commission. They both
recall that at the conclusion of the day's hearings., Mr. Buchi
took Mr. Duncan off to the side and told him never again to
prejudice the outcome of a hearing by rejecting arguments that
had not yet been mae by a taxpayer's counsel.

18. During the course of Tax Commission hearings.
held during the first part of 1983, regarding the adoption of
regulations for metalliferous mines, Mr. Duncan apparently
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became confused over some of industry's testimony and the
operation of various tax laws relating to these mines. 1In
order to resolve the confusion., Mr. Duncan called a staff
meeting on a Saturday in March, 1983. sometime after the
legislature adjourned. 1In attendance at this meeting were Mr.
Duncan, Robert Cooper, Robert Sugino., various other. as yet
unidentified state-assesed property division employees. Doug
McDonald, and Bill Asplund. At this meeting Mr. Duncan was
informed by staff that the "rollback" had been given to some
state-assessed property. Mr. Asplund recalls that Mr. Duncan
was visibly surprised and shocked upon receiving this
information and ordered, on the spot. that state-assessed
properties were not to receive the rollback for 1983. Mr.
Asplund has no further recollection of the discussion at that
meeting relating to the "rollback."

19. Mr. Duncan confirmed his order in writing
through an open letter, dated March 10, 1983, and approved by
Mr. Duncan, Douglas F. Sonntag and Georgia B. Peterson. (See
Attachment No. 3)

20. A search of Tax Commission records indicates that
no entity assessed by the state-assesed property division,
utilizing the unitary approach to value. received the
"rollback." Therefore, as to these properties there could have
been no shift in tax burden from state-assessed to locally-
assessed property. "Unitary" entities include utilities.
railroads, airlines. car and bus companies, water companies.
and pipelines.

21. Since the September 21, 1983, Revenue and
Taxation Sub-Committee meeting, the Tax Commission has located
the following documents:

a- a letter of tax protest from the
Anaconda Co. asking for property tax relief.
(See Attachment No. 4) There was no request
for "rollback" relief contained in the letter.

. b. an assessment adjustment document for

The Anaconda Co., dated June 26, 1981, signed by
Mr. Cooper and approved by Mr. Duncan. (See
Attachment No. 5) The language of the adjustment
appears to apply the "rollback" to some 1980
improvements made by Anaconda Both Mr. Cooper
and Mr. Duncan acknowledge their signatures. but
Mr. Duncan does not recall the informal meeting at
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which the recommended adjustment was discussed.

Mr. Duncan does not believe he would have signed
such a document unless he misunderstood it. Mr.
Duncan noted that he signed a tremendous number of
documents and admits he did not have a perfect
understanding of all of them. Mr. Duncan indi-
cated that he had tremendous confidence in Mr.
Cooper and most often followed his recommendations.,

€. 1t should be noted that the request for
relief does not correlate to the relief received.

d. a memorandum was sent from Bob Sugino
to the Tax Commission on July 8, 1981, summarizing
the informal hearing held for Consolidated Freight-
ways on July 7. 1981. (See Attachment No. 6)
Attacnhed to the memorandum was an assessment
adjustment document of July 7 was signed by all
four former Tax Commissioners. The July 8th
summary from Mr. Sugino was approved by Mr. Duncan
on July 9, 1981. and makes reference to a reduction
(for the improvements) "to the 1980 level which was
the 1978 market value equalized at 20 percent.”

e. Mr. Sonntag is out of town and could not
be reached. Mrs. Peterson said she doesn't
remember the details of the document she signed.
knows she never saw the memorandum from Mr. Sugino
and remembers no meeting or discussion about
whether the Tax Commission should grant the
rollback to Consolidated Freightways. Mr. Duncan
has no recollection of the Consolidated Freightways
appeal or the action taken. No contact has yet
been made with Mr. Bowen.

f. a memorandum dated July 16, 1981, from Mr.
Sugino to the Tax Commission relating to a protest
from I.M.L. on real estate and improvements. No
adjustment was made on the real estate. The
improvements were assessed by S.L. County for 1981
which applied the "rollback" to the improvements.
The Tax Commission adjusted the improvement value
by taking the "1981 market value rolled back to 1l-
1-78." (See Attachment No. 7)

g. a memorandum dated July 16, 1981, from
Mr. Sugino to the Tax Commission relating to a
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protest from W.S. Hatch Co. The memorandum
indicates that the "new values (on improvements)
are based on a 1981 market value rolled back to
1-1-78." (See Attachment No. 8) It is not yet
known whether W.S. Hatch was locally-assessed for
1981 as was I.M.L.

h. memor andum dated February 23, 1982, from
Mr. Sugino to Mr. Duncan asking for "guidelines and
clarifications for the 1982 assessment year." (See
Attachment No. 9) 1In Point No. 1 of the memoran-
dum, Mr. Sugino refers to instructions from Mr.
Duncan to "arbitrate with . . . four bus companies
informally, and if necessary, adjust their values
by physically appraising their properties and
rolling back to 1/1/78 market values and equalize
at 20 percent. but with no factoring." Mr. Sugino
noted that Kennecott Copper Corp.'s "properties
were assessed in the same manner." Mr. Sugino
asked for guidelines as to the assessment of bus
companies so that Mr. Sugino would know "whether we
are to follow the Tax Commission's instructions of
1981 which were that values were to be based on a
1/1/78 level without factoring for taxpayers who
appealed their assessments . . . .

i. a similar "guideline" memorandum was sent
to the Tax Commission by Mr. Sugino on March 17.
1983. (See Attachment No. 10) Point No. 1, in
pertinent part, is set forth:

1. Assessment of Regl Estate Improve-
ments for Mines and Bus Companies. The
values placed on the tax rolls are based
on 1/1/78 values equalized at 20 percent
with no adjustments except for four bus
companies who had appealed their 1981
assessment. The appraisal policy was
implemented to be uniform with locally
assessed properties even though in
violation of the statute. Should the
Division adjust the values to current
market values or use the same approach as
in 1981 and 1982 as instructed by the
Commission?
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If the Commission decides to use current
market values, we will have a problem
with the values placed on all real estate
and major improvements on the tax rolls
for utility and railroad companies. The
values placed on these types of property
were for apportionment purposes only and
are currently on the tax rolls based on
1/1/78 values similar to the mines.

j. Mr. James L. Barker, Assistant Utah
Attorney General, upon his request., received a
memorandum from Mr. Cooper, dated October 13,
1983. and from Marlo Edwards. Auditor, State-
Assessed Property Division, dated October 14,
1983 setting forth their recollection concerning
Mr. Duncan's instructions to them regarding a
"rollback" for state-assessed property to 1978
levels. (See Attachment Nos. 11 and 12)

22. Mr. Duncan indicates no specific recollection of
the documents or conversations referred to. but does have a
general notion and remembrance that he was giving instructions
to be applied to the valuation of "unitary" entities in the
allocation formula used in conjunction with the "unitary
approach" of valuation. The "rollback." he remembers
instructing, should be taken into account in the allocation,
but not the valuation of state-assessed property.

GRT/v1w

cc: Paul M. Tinker
Deputy Utah Attorney General



DEPARTMENTAL MEMORANDUM

FRANK V. NELSON

Assistant Attorney General OATE: March 30, 1981
H. WRIGHT VOLKER RE: Constitutionality of
Assistant Attorney General H. B. No. 196

E. B. 196 repeals U.C.A. § 59-5-109 and reenacts the
>vision to read:

59-5-109. - A1} }eeally-assessed taxable
real property shall be agpraised at current
fair market value and the value of such pro-
perty rolled back to its January 1, 1978,
level as such level is determined by the
state tax commission.

* legislation in that section presents two constitutional
»blems: (1) it rolls back "locally assessed" property values,
. makes no similar roll-back provision for "state assessed"
)perties (e.g., mines, railroads, utilities); and (2) it
'ports to value only real property, making no mention of the
)raisal of personal property.

The Utah Constitution at Section 2, of Article XIII
wides:

All tangible property in the state, not
exermpt under the laws of the United States,
or under this Constitution, shall be taxed in
proportion to its value, to be ascertained as
provided by law.

Section 3 of Article XIII contains this language:

The legislature shall provide by law a
uniform and egual rate of assessment and
taxation on all tangible property in the
state, according to its value in money, and
shall prescribe by general law such regula-
tions as shall secure a just valuation for
taxation of all property; so that every
person and corporation shall.pay a tax in
proportion to the value of his, her, or its
property.

These two provisions taken together require uniformity
two aspects of property taxation: uniformity in the assess-
it of the value of the property and uniformity in the rate of
ation. Baker v. Matheson, Utah, 607 P.2d 233 (1979). 1in the
ysent case, we are concerned with the question of uniform
;essment of taxable properties.
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The proposition is uncontrovertible in this state that
taxation must be uniform.upon all property within the jurisdic-
tion of the authority levying the tax. Continental Nat. Bank v,
.Naylor, Utah, 179 P. 67 (1919). Therefore, a state property tax
must be based upon a uniform assessment of property throughout
the state. The court in State v. Theozas, Utah, 50 P.615 (1897)
analyzed the State Constitution at Article XIII, Sections 2 and 3
to reguire that all taxable property within the state be valued
at its fair market value.

It is evident that the term "according
to its value in money" [as found in Article
XI1II. Sec. 3] means that all property shall
be valued for the purposes of assessment, as
near as is reasonably practicable, at its
full cash value; in other words that the
valuation for assessment and taxation shall
be, as near as reasonably practicable, egual
to the cash price for which the property
valued would sell in open market, for this is
doubtless the correct test of the value of
property. The manifest intention is that all
taxable property shall bear its just propor-
tion of the burdens of taxation. These two
sections of the constitution harmonize with
each other; anéd, by reading and considering
them together, it becomes clear that all
taxable property within this state must be
assessed and taxed on a valuation fixed at
its actual cash value, or as near such value
as is reasonably practicable.

A more recent decision of the Utah Supreme Court is in
iccord with the reasoning articulated in the Thomas case. 1In
jarmer v. State Tax Commission, 22 Utah 2d 324, 452 P.2d 876
'1969), the court scrutinized the meaning of the terminology "its
ralue in money" as used in Article XIII, Section 3. The court
‘'ound that phrase to be synonymous with the terms "reasonable
‘air cash value," "cash value," and "market value" as used in
‘eferring to property values. Again, the court emphasized that a
‘equirement of reasonable uniformity and eguality is essential in
he assessment of property to be taxed by the legislature.

It is apparent that ineguality and a lack of uniformity
111 result if "state assessed™ property is appraised at its fair
arket value and taxed while "locally assessed” property is
ppraised at fair market value and that figure is then "rolled
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to its Januaary 1, 1978 level"™ prior to taxation. 1In such a
+ those utilities, mines, and railroads who.e properties are
d at higher valuations than that placed upon the general rass
axable property throughout the state may well seek judicial
ef to compel the taxing authorities to place the same
ation upon their property as that of "locally assessed" pro-
ies. See generally, First National Bank of Neohi v. -
stensen, Utah, 118 P. 778 (1911). Utan's Constitution,
ver, requires that "all tangible property" be valued at its
ve in money." The constitutional regquirements of ecuality
uniformity will not be satisfied if scme or all property is
ed "at a basis less than its full value.”™ State v. Thomas,
2, at 615. Because E.B. 196 "rolls-back"™ the valuation of
Tly assessed real property to less than its "value in money,"
because the legislation affects only locally assessed real
erty, it violates the Utah Constitution at Article XIII,
ions 2 and 3.

The uniformity and equality recuirements of the State
titution apply to "all tangible property in the state." The
“property" is a word of general import and standing ungual-
d in a Constitution designating subjects of taxation includes
real and persona2l property. 71 Am.Jur.2d, State and local
tion, § 195 (1973). It is beyond serious dispute that real
personal properties in Utah cannot constitutionally be
ssed at different levels of fair market value. Therefore,
196 clearly violates the state's uniformity provisions in
both real and personal property will be assessed at fair
et value for tax purposes, but then only real property values
be rolled back to 1978 levels.

The Utah Constitution recognizes no difference between

and personal property or state assessed and locally assessed
erties -- uniform assessment of all tangible property is
ired. The valuation of taxable property throughout the state
caused serious difficulties, and some de facto debasement of
market valuation has likely occurred. The problem would

to be in large part an administrative one and should not be
essed by legislative enactment which on its face is
nstitutional.

In 1979, the roll-back provisions of § 59-5-109,
.aled and reenacted by this Bill, were enacted by that session
he legislature. § 59-5-109(2) reads:

(2) Taxable real properties revalued,
as provided in this chapter, after January
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1, 1978, shall be appraised at current fair
market value and the value shall be rolled
back to the January 1, 1978, level.

It is noted that 2all real property, both locally
assessed and state assessed came under the 1979 act, but personzl
property was not included. This office admits that attention
should have been directed at that time to the possible constitu-
tional conflicts.

. ) The present Bill, as noted above, compounds the con-
stitutional problems of the roll-back provisions.

The memorandum of Jon M. Mermott, Director, Office of
Legislative Research, has been received. It would seem that the
argument for constitutionality is based on the supposed ability
of the legislature to obtain eguity from enactments that are
unconstitutional on their face.

Any of the ineguities that exist could be obtained by
existing rule-making ability in the taxing authority.

TVN/cd



ATTORNEY UENERAL

<l DAvVID L. WILKINSON

STATE OF UtAH ATTORNEY GENERAL
E CARITOL - SALT LAKE CITY B4lle PaUL M.TINKER
(801 S33-526! DEPUTY ATTORNEY GENERAL

March 31, 1981

»norable Scott M. Matheson
»wvernor, State of Utah

.0 State Capitol

JILDING

rar Governor Matheson:

Pursuant to your reguest, we have reviewed H B 196 for
>nstitutionality. '

As part of this bill the property revaluation progran,
?=5-109, that was passed in 1969, was repealed and Section 109
:s reenacted to read:

All locally assessed taxable real
property shall be appraised at current
fair market value and the value of such
property rolled back to its January 1,
1978 level as such level is determined
by the state tax commission.

The section rolls back the value of locally assessed
ezl property to January 1, 1978. As no comparable roll back
s provided by law for state assessed real property or for perc-
cnal property it is our opinion that this part of E.B. 196 is
nconstituticnal on its face.

~Section 2 and 3 of Art. XIII require uniformity in the
aluvation of property and in the rate of taxation.

As stated in the memorandum this office &id not bripg
© your attention the constitutional problems that exi§ted in
he roll back provisions that were added to the valuation procran,

§-5-109, in 1979. If H.B. 196 were to be vetoed section 109,
s it read after the 1979 amendment, would remain in existence,

EXHIBIT
\\AII



gonorable Scott M. Matheson
March 31, 1981
Page Two

including its roll back language. The roll back provisions
added in 1979 have not t=2en contested in the courts. However,
we believe if they were to be challenged the roll back provisions
of the 1979 amencément or those in H.B. 196 could be held
severable.

‘ Attached is a memorandum prepared by Frank Nelson,
kssistant Attorney General. Tnhis opinion details the areas where
H.B. 196 is unconstitutional.

Very truly yours,

N2

Volker
Assistant Attorney General

EWV/1d
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SALTLAKE CIY, UTAN 84134 CCUGUAS FSORNTAS - VICE CHAIRMEAN
GEORGIA LR PETERSTH - COLUNSSIGHTIR

ROT-00. ROUVBCAT O. BOWNLEN - COMNMISSIONER

SCOTT LY LIATHESON < GOULIT.ONR
e March 10, 1983
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|
, .
.- ! TO THE STALEL TAN CORilSSICN:
1
[

l For the 1087 anaesguent, the State Assescocd Troperty Division
will use 108 5 values on veal property and will nat roll values back

1
|
o the 1978 tevel,

'
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June 11, 1931 -

JUN 1 5 1391

Mr. Ed Osika

Utah State Tax Ccnmission STATE a508een tnponyn -
State Assessed Property Division Alt £aot oty mOl’{;ﬁlY By
2370 Connor Strect

Salt Lake City, Utah 84109

Dear Ed:

As per our phone discussion, it appears our 1930 costs of improvements wvere
erroneously factored to arrive at the 1981 assessment. It will be greatly
appreciated if you would review the value of improvements placed on our Carr
Fork project 1n Tooele County.

In reviewing tne halance of the improvement values, it appears our re-
ported amounts were factored for all the new construction from 1977 through
1979 also. Listed below are the improvement values we question.

flotice of Assessrent Reported 1930 Value 1931
Eg_. Description of Improvement Amount (20%) Value
7 Second Tertiary Crushing Bldg. $1,143,067 (1977) $228,615 $321,210
7 Fine Ore Storaqge Bldg. 351,835 (1977) 70,365 111,175
8  Power Dist. Systen 937,410 (1977) 187,480  29¢,220
8 Production Shaft Substation Bldg. 53,506 (1977) 11,760 16,580
8 Booster Pump Statien Bldg. 102,545 (1977) 20,510 32,405
8 Surface Plant-Uater Supply Bldy. 356,319 (1977) 71,270 112,605
8 Surface Plant-Yater Supply Bldy. San. Sewer 36,315 (1977) 7,080 11,475
8 Plant Road, vard Paving 77,447 (1977) 15,100 24,475
8 larchouse & Shops Bldy. 2,062 (1977) 415 660
G Qiine Orfice & Ory L1dG. 1,335,806 (1977) 267,175 422,140
9 U.G. Crushing % Coarse Ore Storage 1,777,863 (1978) 355,575 561,805
11 Conc. Thickening, Filt. & Loadout 1,629,251 (1978) 325,850 514,845
11 Tailings Disposal 436.654 (1978) 87,330 137,985
11 Railway Loadout System 56,575 (1978) 11,315 17,380
11 Concentrate Dry & Laboratory 419,330 (1978) 83,865 132,510
11 Production Headframe 227.700 (1979) 15,540 71,955
iy I RSN
Apparent v Lhe aboave vaprovements vere never appratsed by your departnent, \
therefore, 1 do not tolieve the reported amount for these items should be factlored
Lo arrive at the 1ddl value, /

. ..‘ '/"".’



Mr. Ed Osika
June 11, 1931
Page Two

In our 1931 report for the Steep Highland Boy Access, we erroneously included
$632,396 in expenses which is underground representing t.c cost.of sinking the
shaft. The amount reported of $1,307,464 should be $625,068 covering the venti-

lating equipment only.
Please consider this letter to be a protest of the 1981 valuation.
Very truly yours,
/,:f/ b &
\

W. J. Phillips
Tax Representative

WJP/bc



UTAH STATE TAX COMMISSION
STATE ASSESSED PROPERTY DIVISION
2870 Connor Street
SALT LAKE CITY, UTAH 84109

DIRECTOR

ROBERT H. COOPER PHONE (801) 533-5181
ASSISTANT DIRECTOR
808 ~'JC'NO August 11, 1981

The Anaconda Company
555 = Seventeenth Strect
Denver, Coloradc $50217

Gentlemen:

COMMISSIONLRS

DAVID L. DUNCAN
CHAIRMAN
OOUGLAS F. SONNTAG
VICE-CHAIRMAN
GEORGIA B. PETERSON
COMMISSIONER
ROBERT 0. BOWEN
COMMISSIONER

The Vtah State Taw Commission has considered vour protest regarding the

value of improvements and have made adjustments accordingly.

This will decrease vour assessment of $13,705,450 to $12,378,625.

Yours trulyw,

STATL TaX COILIISSION

N

.-

e ) s T

Robert 1. Cecoper, Director
State Assessed Property

RiiC:1h



ATE TAX COMMISSION

vaisaoners Present

PROTEST BLANK

The Anaconda Company

1

June 26, 1981

Hoaour

COMPANY
resented by 555 - Seventeenth Street
Denver, Colorado 80217
VALUE VALUE VALUE A% |
| TEMS PROTESTES || emotesteo|  sskeo |l counterec mEmane
"’._. P T —
srovement Valuation 513,705,450(%12,577,110([%12,577,110

Taxpayer states that several

_improvements constructed

during 1980 were assessed at

1 21980 valuation and _county

factoring applied instead of

rolling the l?ﬁg value bacE_

to 1978.

\le have investigated the

above statement and concur.

We recommend that the

improvement valuations in

-question be rolled back to

a 1978 level.

.)
Recommend ADDrpva%:

e TA i

Approved:

q{-J;L-«L;';f</~Ab¢”‘C‘z‘z
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STATE OF UTAN

STATE TAX COAMISSION July 8, 1981

SEMORANDUN FOR: corntissIon

RE: 1981 PROTEST BY CONSOLIDATED FRETGHTWAYS
LHUORIAL HEARLIRG WAS HLLL JUuLy 7, 1981

An informal heaving was held vith Consolidated Freightways being represented
by Tom Swmith, the Salt Lake City Terminal Manager.  In discussing the appeal,
no additional data was furnished by the taxpaver; all discussions of values
on improvements and real estate vere discussed previously with Mr. Macey, Tax
Accountant of Consolidated, by phone.  The question on the market value of the
real estate which was censidered too high by Mr. Macey was discussed but only
as to how the values were derived. Inasmuch as taxpaver did not present any
data which indicated our land values weve too high, it is the recommendation
of the staff that the negotiated revised values presented to Mr. Macey be approved
by the Commission for 1981. They are:

1. Irprovenents be reduced to the 1980 level which was the 1978
market valuc equalized at 20 percent.

2. The real estate market value was undervalued because the last
appraisal was made in 1977; the revised asses=ment of $§271,072
is based en the 1978 level. The 1980 and 1981 assessed value
on recal estate was $228,940.

The net decrease betveen the adjustments and improvenents on real estate
amounts - to $506,287 sumnarized as follows:

Total
Real Istate Improvement s Real Tstate § Impro.
1981 Original ALV, $228,940 $526,334 $755,274
1981 Recommended ALV, _ 271,072 _ 427,925 698,987
Increcase/(Decrease) - "fatLJQ _(2@3&}22 ”S§§.287)
f:i|\|'|‘|\“)“
STATE TAN cortfrssion
:”" { 'Jll‘ cva—
. ,)
Bob Saping
Assistant Director
State Assessed Property
e , ,
et o )
}\.\.JAL‘ (’/: ll'-’,‘.g‘ fq\‘s“(‘(. /’/’ {')' D /
0y i -~

g ~. 7 .
Q/ s L\L/_.k.(r,t/'"(ﬂ"/



woncrsy Proeent

Full Comniasion;

Consolldated Freightways

(RIS

July 7,

1931 ©

fowe 3330 pum,

Bob Suglno and lMarlo Edwards of State Asoesscd Froperty

the Comissioun

COMIANY
1ed by Tom Smith, Salt Lake City Terminal Manager
e T S O S
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STATE OF UTAll

SIATE TAX (LOLILUSSION July 16, 19§

MEMORANDUNM FOR: cantrnson

Kb 1983 PROTEST BY L. L.

Taxpaver bad foraal bl protested theiv assensment aron the improvenents
located at 2175 Soutn 3070 Yest and 1902 Industrial Read.  Curvrent appraicals
were subsequent s mads on thewe mprovements which vere piotested and also
on the real estate. Tt ~hould be noted that certain improveacnts and real
custate owned by 1.0, have beea assesszed by Salt Lake County for 1981.
These parcels will bo assessed by our Division for 19852,

Mo adjustments voare roguired en the appraisals of their real estate which
wvere assessed by our Dicodiien.s The new valoes on the jroroveaents based on
corvent market valoe aodb conaliced gt 20 percent resulted in o assessed valae
of $233,594: the orvaiginal 197010 gnsessment on these imprevements was $236,383,

a decrease of $2,77.0 The asw values are hased on a 19%1 oarxet value rolled
back to 1-1-78 (.765 pureent). There is no factoring included in these values.

As instructed b (Mo Cormission, the new values were based on a 1-1-78
level without [factoving for taxpavers who appealed beecause of the factoring
~ith no roll=-hack. 1 wve nepotiated with the tazparer o Jdetermine whether
aosatistactory value coald Foeoavreed upone L ovevicwed the vilues with
Steve Sorenseng iU o o thoe beeanse of the minds b e bastoent involved,
Chey have ebeated te ovthae e e protest. A Tetter o rescind the protest
will be delivered today to cur office by Mo Sorensen.

Sincerely,

STALL PAN CulilsS10N

Loly Sacsine

Attt Mairector

State Ninensed Property

BRS: jsb
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STATE TAM COMMISSION

JRANDUNM FOR: ceiiilason

i

e 1230 PROTEST BY Wo S HATCH Colibel

Taspaver had oo cned by Tetrer the inerease i the TS aoscossed value
over the previcns veo b o anca ety nancly the of [ice and garaze buildings and
four mobile Lo ve.  Curront appraisals were made on those iwprovements which were
protested and also on the real estate.

The new appraisals indicated an increase in the real vstate values from
§15,895 to $JK,970, (e diffevence was due to the fact that the last appraisal
was made in 1977. The now values for the imprevements bascd on current market
value and equalized ot 20 [ ereent resulted in an assessed value of $41,706 and
the vevisced values oa cobhile houes were §4,019. The orininal 1681 assessment
on the irpreverents ~an 257,035 and $9, 117 on the mobLile nomes; the net decreasce
in assess~d value s 22,7320 lhe new values are based on a 1951 market valuc

rolled back to 1-1-73 (.76) percent). There is no facteoring included in these
values.

[

As instructed by the Gerrission, the new values were based on o 1-1-78
level without factovin: {or tazpavers wvho appealed because i thwe factoring
vith no rell-back, T Lave nopotiated with the taxpaver to avivroine whether
Vo aatisiacters volae coald be apveed upon. L oreviewed dhe velues with
Tohn Borconel i vho in tarn vonfered with thee and sy Fac 0 and, 1t was
vareed that beecaosc of the ~inimal adjustaent involved, thew have clected to
rithdraw the protest. 1 have a letter dated July 15 vesciccing the protuest.

Sincerely,

STATL 1aM COILIISSLION

Pob Soone
Assistant Director
Statce Aascessed Property

$Stjsb
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STATE OF UTAH
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MEMORANDUM FOR: Chairman David L. Duncan

The State Assessed Property Division is requesting quidelines and clari-
fications for the 1982 assessment year as follows:

1.

Assessment of real estate and improvements for mines and bus

companies.

During the 1981 assessment period, we were instructed to factor
all commercial real estate and improvements of mining and bus
companies at 123 percent and equalize at 20 percent. In doing
so, the values of the bus companies increased dramatically and
protests weve filed by four bus companies. We were instructed
by you to arbitrate with the four bus companies informally, and
if necesary, adjust their values by physically appraising their
properties and rolling back to 1/1/78 market values and equalize
at 20 percent, but with no factoring. Adjustments were made to
the four bus companies who have appealed their 1981 assessment
on this basis. HKennecott Copper Corporation's properties were
assessed in the same manner, and their 1981 assessment has been
paid under protest effective to May 1982.

BFecause Kennecott Ceopper Corporation will also probably protest
their 1982 assessuent because of House Bills 164 and 104, it would
probably be unwise to adjust their properties without factoring;
this will, however, create inequities with the bus company-
assessments whereby the four bus companies' adjusted values
include no factoring and the balance of bus companies do. Guide-
lines are requested on the assessments of bus companies on

their real property as to whether we are to feollow the Tax
Commission's instructions of 1981 which was that values were

to be based on a 1/1/78 level without factoring for taxpayers who
appealed their assessments or some other approach or approaches.

Comuission Review and Approval of all Urility and Railroad Asscssments.

Because of Senate BT 44 which rveduced our assessment perfod by over
30 dave, we are asking your counsfderatlon {n net having Commisslion
apprroval for all state agsessed utdlity, vaflroad, car, and bus
corpanics except tor the following companies: major utility and
railroad coempanics, new cempanies, and any companies whose asscssment
procedure will differ from the previous years procedures because of
changes in the conditions within or outside of the company, etc.
Basically, this will eliminate your approval of companies such as
the airline and water companies and the smaller power and telephone
companies whose assessment procedures do not alter from year to
year.



STATE TAX COMMISSION

IANDUM FOR: -2 -

3. Capitalization Rate Study.

The Capicalization Rate Study has been prepared for Commission
reviecw appreximately the first of April for the past three years.
Because of the earlier assessment date, the study is scheduled to
be presented to the Comuission about March 15, which is also in
correlation with the next meeting with the tax representatives

of the railroad industry to whom you promised a review of their
1982 cap rates. Because of time restraints, the cap rate study
may be abbreviated; hopefully, the study will be as detailed as
1n the prior years.

4. Bus Company Apportionment.

Although Senate Bill 44 did not revise the bus company apportionment
as it was supposed to, the method suggested by our Division

will be based on an aggregate rather than individual bus companies
which is similar to the apportionment of car companies. The method
was approved by the Revenue and Taxation Subcomnmittee on November 17,
1981, for use by the Tax Commission for the 1982 assessment.

5. Car Company Assessuent.

It is surpested no changes be made in the car company assessnent
procedures which utilizes the use of RCNLD values. It is requested

the mininum assessment of $150 per company again be implemented
for 1982.

6. Construction VWork in Progress.

It is supgested that Construction Work in Progress (CWIP) be assessed
in the same manner as in 1981.

7. Statutory Assessment and Appeal Dates.

Although we ave statutorily obligated to assess all companiecs by

April 1 coraenctne with the 1982 assessment, 1t s almost {mpossible
for the major utllity and railroad compantes to file a complete retun
by March 10, Ju82, which was the extension date allowed.  Even if all
companics filed a completed return by this date, ft is improbable our
Division can assess all companies by April 1. This has been discussed
between the Conmission and utility and railroad tax representatives



.................................................

STATE OF UTAH

Refer 10 e
STATE TAX COMMISSION
Date et
MEMORANDUM FOR: -3 -
in previous mectin e . llovever, because we have now programmed part

of our assessment balancing process to computerization, we have
estimated a time savings of approximately ten working days in our
balancing process which was handled manually in the past. This
addition of time can be used not only for our assessment process,
but for the appeal process as well. The problem is that we will
be in violation of the statutes whereby all appeals should be
filed by April 10 and all appeals heard by April 22. We hope
this meets with your approval.

Respectfully submitted,

STATE TAX COIZ{ISSION

Robert H. Cooper, Director
State Assessed Property

BKS: jsb
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MEMORANDUM

Macrch 17, 1983

TO: COMMISSION

The State Asscssed Property Division is requesting gquidelines and
tlarification for the 1983 assessment year as follows: ?h

1. Assessment of Real Estate Improvements for Mines and Bus
Companies. The values placed on the tax rolls are based on 1/1/78
values equalized at 20 percent with no adjustments except for four
bus companies who had appealed their 1981 assessment. The appraisal
policy was implemented to be uniform with locally assessed
properties even though in violation of the statute. Should the
Division adjust the values to current market values or use the same
approach as in 1981 and 1982 as instructed by the Commission?

1f the Commission decides to use current market values, we
will have a problem with the values placed on all real estate and
major improvements on the tax rolls for utility and railroad
companies. The values placed on these types of property were for
apportionment purposes only and are currently on the tax rolls based
on 1-1-78 values similar to the mines. The use of a factor on resl
estate will not arrive at a8 current market value inasmuch as the
factor used on improvements (factor from 1978 to 1982 is 1.48) is
based on construction costs whereby real estate values are based on
comparable sales. We would virtually have to physically reappraise
all real estate parcels. This process would take one man at least
one year to complete. Adjusting major buildings to current market
value will cause no problem.

Staff is currently completing an alternative approach to
factoring land values based on a modified, conservative factor
segregating the state into three categories: Wasatch Front ares,
depressed area, and others. These factors will be used, subject to
Commission approval, until a complete physical appraisal is
completed.

2. Railroad Company Assessments. If the 1983 assessments of
railroad companics ave to be predicated upon whatcever final 1982
values the Commission determincs for the threc railroads in
litigation, then a decision should be made as soon as possible in
order that we can complete our 1983 tax rolls. Also, would any
adjustments to the 1982 railroad assessment, which could be applied
to a utility assessment, become a standard appraisal policy? For
example, can the formula' for any part of the derivation of the
capitalization rate on railroasds be appliecd to the utility
capitalization rate?

3. Correlation versus Weiphing of Values. For the 1982
assessment, the four railroad estimetes of market value were
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determined by the corrclation of market values while all other
companies' estimates of market value were determined by the weighing
of the indicators. The Division rcquests guideclincs as to what
proccdure should be followed for the 1983 assessment year.

4. Capitalization Rate Study. Staff is presently attempting
to complete the 1983 capitalization rate study as in the past based
on market value on the rates of return for debt and equity: and,
depending on the decision by the Commission regarding the use of
embedded cost on debt, Staff will also compute the capitalization
rate on this basis.

S. Bus Company Apportionment. Staff is requesting that for
the 1983 assessment, the apportionment of bus company values be
based on the aggregate rather than individual bus companies which is
similar to the apportionment of car companies. This is in violation
of the statute; howcver, this method was approved by the Revenue and
Taxation Subcommittce on November 17, 1981, and approved for use by the
Commission for the 1982 assessment.

6. Car Company Assessments. It is suggested no changes
(except below) be made in the car company assessment procedures
which utilizes the use of RCNLD values. It is requested the minimum
assessment of $150 per company again be implemented for the 1933
assessment.

The recession has affected the private car companies where
thousands of cars have been idled due to lack of activity. Trailer
Train Company, Railbox Company, and North American Car Company,
among others, are in financial difficulties; some have gone out of
business. The major car companies again will request that some
adjustment be considered for idle cars. Staff feels that under the
present economic conditions, some adjustment perhaps should be
considered. But, rather than allow a direct credit against idle
cars, Staff suggests that if the adjustment is allowed it indirectly
be applied with a higher obsolescence factor and/or shift the
weights betwecen spced and mileage. The rcason for this is that the
Staff does not wish to set a precedent when better days return and
there are fewer idle cars.

7. Construction Work in Propress. It is sugpgested
construction work in progress (CWlP) be assessed in the same manner
as in 1982.

8. Statutory Assessment and Appcal Dates. Although we are
statutorily obligated to assess all companies by April 1 commencing
with the 1982 assessment, it is almost impossible for the major
utility and railroad companies to file a complete return by March 1,
1983. Even if all companies filed a completed return by this date,
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it is improbable our Division could assess all companies by April
1. This was discussed between the Commission and utility and
railroad tax representatives last year. MHowever, becausc we have
now programmed part ol our assessment balancing process to
computerization, we have estimated a time savings of approximately
ten working days in our baslancing process which was handled manually
in the past. This addition of time can be used not only for our
assessment process, but for the appeals process as well. The
problem is that we will be in violation of the statues whereby all
appeals should be filed by April 10 and all appeals heard by April
22.

Respectfully submitted,

STATE TAX COMMISSION

Robert H. Cooper, Director
State Assessed Property

{S:jsb
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5 CHAIRMAN
STATE ASSESSED PROPERTY DIVISION GARY C. CORNIA
XM Heber M. Weils Ottice Building COMMISSIONER
UIRECTOR 160 East 300 South G. ELLSWORTH BRUNSON
ROBERT M. COOPER Sait Laxe City, Utah 84134 COMMISSIONER
ASSISTANT DIRECTOR Phone (801) 530-6116 MARTHE F. DYNER
8035 'G/NO COMMISSIONER

MEMORANDUM

TO: Mr. Jim Barker, Assistant Attorney General
FROM: Robert H. Cooper, Director
State Assessed Property
RE: 1978 Roll Back Provision
DATE: October 13, 1983

Our staff members have tried to recall to the best of their ability,
all the things relative to the 1978 roll back provision passed by the
1979 Legislature.

In reviewing our assessment for 1978 and 1979, staff members and I recall
that there was a great deal of concern over the constitutionality of the roll
back provision. In reviewing this with the Commission it was decided by the
Commission that we would not change the 1979 value of improvements of state
assessed property, but leave them the same as the 1978 values. New improvements
coming on line were valued at the 1978 level.

In March of 1980, Mr. Marlo Edwards, the chief building appraiser with
the State Assessed Property Division at that time and I, Robert H. Cooper,
met with Mr. David L. Duncan, then Chairman of the Utah State Tax Commission,
and discussed what procedures to follow for the 1980 assessment.

We again discussed the constitutionality of the roll back provision, and
inasmuch as nothing had been resolved and we needed to know what assessment level
to use, Mr. Duncan, realizing the continued pressure of the counties to keep
the state assessed and locally assessed properties equal said "we will keep
state assessed values equal to the counties value and we'll have to bite the
bullet".

We continued to roll the values back to the 1978 level until the 1983
assessment when we were instructed by the Commission to bring them up to
current value.

State assessed personal property has always been assessed on the same
basis as has locally assessed personal property.

Respectfully sub?itted,
s .
. . | ——
> : v i
?-«wr/f s
obert H. Cooper, Director

Stale Assessed Property
RHC:1lh
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Sait Lake City, Utah 84134 COMMISSIONER
Phone (801) 530-6116 MARTHE F. DYNER

COMMISSIONER

MEMORANDUM

TO:

FROM:

RE:

DATE:

Mr. Jim Barker, Assistant Attorney General
Marlo Edwards, State Assessed Property Division
1978 Roll Back Provision

October 14, 1983

My recollection of what instructions were given relative to the
1978 roll back is:

In March of 1980, Robert H. Cooper and myself were sitting in
David L. Duncan's office (then Chairman of the Utah State Tax Commission)
discussing the constitutionality of the statute relating to the roll back
to a 1978 level on locally assessed real property. However, the constitution
states all property shall be assessed equally according to value. 1In the
light of this discussion, Mr. Duncan instructed State Assessed Property
Division to assess land and buildings at a 1978 level to maintain uniformity
with local assessments.

To complete our assessment, it was necessary to make an immediate

decision.

Mr. Duncan made this decision and said he would have to

"bite the bullet" in regard to any controversy that might arise from
this decision.

ME:1h

Respectfully submitted,

// // it C e e

/¢
Marlo Edwards, Auditor
State Assessed Property
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11-15-83 DRAFT
(ALLOCATION OF PROPERTY TAX COLLECTION COSTS)
1984
BUDGET SESSION

B. No. By

AN ACT RELATING TO TAXATION; REQUIRING COUNTY TREASURERS TO PAY
COLLECTED PROPERTY TAXES TO OTHER TAX UNITS BY fTHE TENTH
DAY OF THE MONTH AFTER THE TAXES ARE COLLECTED; REQUIRING
COUNTY TREASURERS TO INVEST TAX COLLECTIONS AND PAY THE
INTEREST EARNED TO THE TAX UNIT RECEIVING THE TAXES;
EMPOWERING TREASURERS TO DEDUCT DIRECT COSTS OF ASSESSING
AND COLLECTING TAXES; PROVIDING FOR AN AUDIT OF
COLLECTION, APPORTIONMENT, AND DISTRIBUTION COSTS; AND
PROVIDING AN EFFECTIVE DATE.

THIS ACT AMENDS SECTION 17-19-15, UTAH CODE ANNOTATED 1953, AS
LAST AMENDED BY CHAPTER 9, LAWS OF UTAH 1970, SECTION S51-
4-2, UTAH CODE ANNOTATED 1953, AS LAST AMENDED BY CHAPTER
77, LAWS OF UTAH 1977, SECTION 53-7-10, UTAH CODE
ANNOTATED 1953, AS LAST AMENDED BY CHAPTER 71, LAWS OF
UTAH 1982, AND SECTION 59-10-66, UTAH CODE ANNOTATED 1953.

Be it enacted by the Legislature of the State of Utah{

Section 1. Section 17-19-15, Utah Code Annotated 1953, as
last amended by Chapter 9, Laws of Utah 1970, is ahended to
read:

17-19-15. 1) On the first Monday in June and December
of each year the county auditor shall prepare a full and

complete itemized statement, upon forms supplied by the state

tax commission verified under oath, [ef aii warrants drawn by

hém] of all expenditures made by the county since the date of
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the last statement [fer the sataries of the eounty assesser and
his deputies and assistanes; for the ecost of ¢teechnieatl
assistanee and appraisai atd ecomputed by the estate tan
eemmissien as previded by seections 59-5-108 and 59-5-136 and
for the saiavies of the eounty treasuver and his deputies and
assistants- Sueh wstatement shaii asee foreh in detail the
number of each warrant se drawn; the date of same; the name eof
the persen eor persens in whese faver drawn;: anmd the nature of

the serviee rendered] for all direct costs the county has

incurred for the assessment, collection, computation, and

disbursement of taxes. As used in this section, "direct costs”

means all costs actually and necessarily incurred by the county

in the assessment, collection, and disbursement of taxes. The

statement shall identify the actual costs incurred and the

basis upon which costs are computed. Payment of cost invoices

shall be made within ten days of receipt, or interest at the

same rate paid by the county to the taxing unit shall also be

paid. All accounting records substantiating the costs billed

shall be made available to any taxing entity upon written

request.

(2) An independent audit must be performed if a request

for an audit is made by taxing funds or districts representing

at least 15% of the total tax receipts disbursed in that vyear.

The audit shall examine the validity and appropriateness of the

expenses described in the itemized statment and any

apportionment made under this section. The independent auditor

must be acceptable to the county auditor and the taxing funds

or districts. The cost of the independent audit shall be

apportioned in the same manner that other expenses of

collecting taxes are apportioned.

Section 2. Section 51-4-2, Utah Code Annotated 1953, as
last amended by Chapter 77, Laws of Utah 1977, is amended to

read:
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51-4-2. (1) All county treasurers, county auditors,
county clerks, all clerks of the circuit courts, all city
treasurers, all city clerks, all justices of the peace, and all
other county, city, district, or other officers of each
political subdivision within the state having funds due to the
state of Utah or any political subdivision of the state that
are required to be deposited with any public treasurer, shall,
[en er] before the [tenth]| eleventh day of each month, deposit
all such sums or funds received or collected by them Wwithin the
month last past in a qualified depository for the credit of the
appropriate public treasurer or with the appropriate public

treasurer, except that property tax collections , shall be

apportioned and paid under section 59-10-66.

(2) All other public funds shall be deposited daily,
whenever practicable, but not later than within three days
after receipt. Except where necessary to deposit fioney in a
bank or banks outside of this state, in order to provide for
payment of maturing bonds or other evidences of indebtedness or

the interest (thereem] on these obligations, all deposits of

public funds shall be made [emiy] in qualified depositories.

Section 3. Section 53-7-10, Utah Code Annotated 1953, as
last amended by Chapter 71, Laws of Utah 1982, 1is amhended to
read:

53-7-10. After the valuation of property has been
extended on the assessment rolls, the county commissioners
shall levy a tax on the taxable property in the tespective
school districts at the rate submitted by each board of

education under section 53-7-9. (The] These taxes [é&e ievied]

shall be collected by the county officers as other taxes are
collected and the county treasurer :shall pay the [(same] funds
to the treasurer of each board (withim thirey days after it ie

eotieected; whe| under the terms and conditions ptovided in

section 59-10-66. The treasurer of each board shall hold the

|same] payment subject to the order of the board of éducation.

-3-
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Section 4. Section 59-10-66, Utah Code Annotated 1953, is
amended to read:

59-10-66. (1) The (3¢ is ¢the duty of the] county
treasurer [te] shall pay to the treasurer of each «city, town,
school district and other taxing unit in the county, [em] by
the [£irse] tenth day of each month all moneys [¢m his hands]

received the prior month that are collected for and due such

city, town, school or other taxing unit. [The eeunty treasureyr
shaii pay €o the treasurer of each ecity; town; sehoel distriet
or other taxing unit thery prepertionate share of deiinquent
tanes; interest; penaity and ecests en ai: ¢€an saies and
redemptions ¢therefrem; menthiy; and shai: make a final
settlement with the different taxing untes en the iast day of
Mareh of caeh year- The erty; town; sehooi distrviet oy other
tantng-unit etreasurer shai: grve the county treasurer dupiseate
reeceipts for ecach payment; and the county treasurer shaii give
ene to the eity auditor; ettty reeorder; town eierk; or eierk eof
the beard of education or iike officey of other taning uniess
as the ease may be; and the ether shaii be an acquiteanee of
sueh eounty treasureyr in setelimg with the eounty audieor to
the extent of the payment shewn- |

(2) The county treasurer shall invest all moneys upon

receipt, and interest earned prior to disbursement shall be

apportioned and paid to the appropriate taxing unit. Interest

earned shall be paid annually on March 31 or as negotiated

between the treasurer and the taxing unit. As used in this

section, "received" or "receipt" means that point in time at

which the funds become collected funds in the qualified

depository used by the treasurer.

(3) The county treasurer shall pay to the treasurer of

each city, town, school district, or other taxing unit its

proportionate share of delinquent taxes, interest, penalties,6

and costs on all tax sales and redemptions by the tenth day of
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each month, and shall make a final settlement with the

different taxing units on the last day of March of each year.

(4) The county treasurer shall adopt an appropriate

procedure to account for the transfer and receipt of moneys

between taxing units. A county may agree with its taxing units

to use procedures which differ from those provided in sections

51-4-2, 53-7-10, 59-10-66.

Section 5. This act shall have retrospective operation to

January 1, 1984.

Section 6. This act shall take effect upon approval,

which means signature by the governor, the passage of the

constitutional time limit of Article VII, Sec. 8 without the

governor's signature, or in the case of a veto, the date of

veto override.

-5-
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