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~ IN THE
" SUPREME COURT
« 10 OF THE

STATE OF UTAH

GERALD M. BUTLER, -

Plaintiff-Appellant,
: . o Case No.
vs.
- B, 14750
SPORTS HAVEN INTERPNATIONAL

Defendant-Respondent.

BRIEF OF APPELLANT

ERRT RE

STATEMENT OF THE NATURE OF THE CASE"

Appellant appeals from the order of the Third
rjﬁdicial District Court, the Honorable Marcellus K. Snow,
‘ Judge Presiding, granting the‘Respondent}s Motion for
Summary Judgment. o -

. DISPOSITION IN THE LOWER COURT

Appellant filed a complaint against Respondent

| fo£ the w;ongful death of Appellant's three—year 0ld son
who drowned in a swimming pool operated by Respondent,
’alleging that Respondent was negligent in the‘operation

.0of the swimming pool. Respondent moved for an Order

~granting Summary Judgment in its favor and the Honorable

D|g|t|zed by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU
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Marcéllus k. Snow subseguently granted Res?ondént‘s
Motion for Summary Judgment. |
L RELIEF SOUGHT ON APPEAL
Appellant seeks a reversal of the Order grant-
ing Respondent's Motion for Summary Judgment. M
STATEMENT OF THE FACTS
Appellant filed a complaint in May of 1975
againét Respondent for thé Wfoﬁéful death of Appellant's
three-year-old son who drowned on July 18, 1973, in a
swimming pool maintained and operated by the Respondent,
the thrust of Appellant's complaint being that the Res-
pondent was negligent in the operation of said swimming
ool S e - ,
Respondeﬁt‘is-a non-profit organization that
maintains recreational facilities and property, including
the subject swimming pool, near Fairview, Utah, in San-
pete County. -
S Aﬁpellant'becémé a member of Respondent Sports
Héven International in 1970, when he purchased a one-acre
parcel of Sports Haven International property. (Appel-
lant's deposition, pages 17, 21) Aé ﬁéﬁberg, the Appel-
lant and his family were free to develop their own one
ééféiﬁércel of property and were entitled to use common

facilities, including the clubhouse and the subject swim-

ping pool. (Appellant's deposition, page 18)
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U. .
Machine-generated OCR, may contain errors.



On July 18,,61973, the Appellant, his wife, their

five children and two guests, were staying in Appellant's

o traller whlch was parked approx1matelv 100 yards from the

swimming pool. (Appellant's deposition, pages 26 27)

The swimming pool and dressing facilities were
enclosed with a chain link fence and were accessible only
through a gate at the southeast corner. (Appellant's
deposition, pages 19, 39; Affldav1t of Wendell A. Dav1s)
The latCﬁ.on theréete into the sw1mm1ng pool area was
broken and would not latch and Wendell A. Davis, President
of Respondent Sports Haven International at the time, knew
this. (Appellant's deposition, page 40) . No lifeguard

was. present in the sw1mm1ng pool area and a 51gn was pos-

PRSI

“ted on the premises advising members of that fact and

that children- under the age of 14 were not to use the

swimming pool without an adult in attendance. (Affidavit

of Wendell A. Davis)

On the afternoon of July 18, 1973 Appellant S
wife accompanied their children and guests to the swim--

ming pool and watched the smaller ones while they plaved

~in the pool. (Appellant's deposition, page 24) The

Appellant devoted the afternoon to repairing the refriger-
ator in the trailer. (Appellant's deposition, page 26)
Sometime.later, Appellant's wife took three-year-old

Digitized by the Howard W. Hunter Law lerary J. Reuben Clark Law School BYU.
Machine-generated OCR, may contain errors. :
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Geraid ﬁ. Bﬁtier, Jr.’, Aﬁd their six—year—old daughter
back to the trailer where they dressed and Appellant's
wife began cooking dinner. (Appellant's deposition,
page 27) | | v

' | | Af‘ébpréximétély 7:00 p;mt;mafter the family
had‘eaten and rested for a period of time, the older
daughters of Appellant and his wife, ranging in age from

10 to 15 vears, decided to return to the pool. (Appel-

lant's deposition, pages 28, 29) Gerald, Jr., and his

T [ . ¥

sister, Sﬁsie, wandered off Eé‘piayrtogether on the swings

located in a separate area 50-7. yards from the enclosed

| poolAérea. (Appellant's devosition, page 30) The Ap-

pellant returned to his work on the refrigerator while

his wife did the dishes. (Appellant's deposition, page 30)

- T T -

Ty T

Aftef'approximately 15 minutes, Susie returned

without Gerald, Jr., who, she reported to her mother, had

decided to stay at the swings a while longer. (Appellant's

‘deposition, pages 31, 32)"Not long afterwards, the older

children had gotten out of the pool and had retrieved

‘their towels from the dressing room when the Appellant's

wife "...hollered down to them and asked them if Chuckie

(Gerald M. Butler, Jr.) was with them and they said,

'No.'." (Appellant's deposition, pagé 31) The older

Sl -

children returned to the trailer and approximately 10 to

Digitized by the Howard W. Hunter Law Libfary, J. Reuben Clark Law School, BY.U.-
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15 minutes elapsed when the Appellant and his wife began
to get concerned‘about Gerald, Jr. (2ppellant's deposi-
tion, page 33) |

" Approximately 10 to 15 minuteé after the older
children had left the swimming pool area and returned to
the trailer, the Appellant and his family began search-
- ing for Gerald,_Jr. (Appellant's deposition, page 33)
~The Appellant"went’immediately to thevswimming pool and

made a visual inspection of the bottom of the pool, but,

unknown to him at that time, it was impossible to see all Lk

the way to the bottom of the swimming pool because of the
murkiness of the water. (Appellant's deposition, pages

. 34, 35) After searching unsuccessfully for Gerald, Jr.,

. in the surrounding areas, Appellant returned to the swim-

" 'ming pool, this time accompanied by Wendell A. Davis, at

- that time the President of Respondent Sports Haven Inter-

national. As the Appellant and Mr. Davis were looking

- into the water of the swimming pool, they saw Gerald, Jr.'s

shirt begin to float up out of the murkiness of the water
on the bottom on the pool. The Appellant then dove into
the swimming pool, where he found the body of Gerald, Jr.,
lying on the bottom and subsequent efforts to revive him

.failed. (Appellant's depositibn, pages 34, 35)

ey
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. *  ARGUMENT

POINT I.

LI

THE COURT BELOW ERRED IN GRANTING RESPONDENT'S
MOTION FOR SUMMARY JUDGMENT ON THE GROUND THAT
THERE IS NO GENUINE ISSUE AS TO ANY MATERIAL
FACT BECAUSE TEED QUESTION OF WHETHER RESPONDENT
WAS NEGLIGENT IS A MATERIAL ISSUE OF FACT UNDER
UTAHl LAW. '

a i U e

s i oA L

The law in the State of Utah is clear as to when

Summary Judgment is an appropriate order. In HOLBROOK COM-

PANY v. ADAMS, 542 P.2d 191, 183 (1975), the Utah Supreme

Court reiterated its long held position that only "...when
upon any view taken of the facts as asserted by the party
ruled against, he would not be entitled to prevail...is

the Court justified in refusing such a party the opportun-

“ity of preSenting his evidence and attempting to persuade

1"

the fact trier to his views." and that "Conversely, if there
is any dispute as to any issue, material to the settlement

of the controversy, the Summary Judgment should not be

| }granted." The Court states that the burden of showing that

an issue of fact ex1sts which is sufficient to preclude
the granting of a Summary Judgment is met if there is

even "...one sworn statement under oath to dispute the

averments on the other side of the éontroversy [which]]

create[s ] an issue of fact."

o8

Dlgltlzed by the Howard W. Hunter Law lerary J. Reuben Clark Law School, BYU
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In the preSent case, the broken latch on the
gate leading into the swimminc pool area, in viclatlion OF
safety recommendations promulgated bv the Utah State Divi-
sion of Health and the murkiness of the water in the bottom

N

=y P 5 e AN 1
OT T2 sWimming Doci W

1ich precluded a visual inspection of

the bottom of the swimming pool are both clearly factors

whicli go to the guestion of whether Respondent was negli-

gent in meeting the reguired standard of reasonable care

in maintaining and operating a swimming pool.

Although the Utah Supreme Court has not consi-
deﬁed the precise issue, the United States Court of Appeals
for the Tenth Circgit affirmed the lower court's finding
that where wétér in a swimming pool was so murkv that one

could not see below three feet

O

f water, the operators of

the pool were actionabliy necligent. BURGERT v. TIETJENS,

499 F.2d 1 (

=

974)

U)

The position of the Utah Supreme Court on the
guestion of negligence as an issue of fact is clear and

consistent. In YOSHITARO OKUDA v. ROSE, 5 Utah 24 39,

296 P.2d 287, 289 (1956}, the Court, citing LINDEN v.

ANCHOR MIN. CO., 20 Utah 134, 58 P. 355, stated that,

[1RA1

Whenever there is uncertainty as to the existence of
negligence or contributorv negligence, the guestion is

one of fact to be settled by a jury, regardless of whether

Digitized by the Howard W. Hunté Law Library, J. Reubén Clark Law School, BY U.
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8 .
the uncertainty occurs because of a conflict of evidence

or because from the facts men might honestly draw differ-

ent conclusions." In WEBB v. OLIN MATHIESON CHEMICAL COR-

PORATION, 9 Utah 2d 275, 342 P.2d 1094, 1101 (1959), the
Court reiterated its position, quoting Justice Frick in

NEWTON v. O0.S.L.R. CO., 43 Utah 219 134 P. 567, 570:

"...[Ulnless the questlon of negllgence is free from doubt,
the Court cannot pass upon it as a question of law;...if...
the Court is in doubt whether reasonable men,...might ar-
rive at different conclusions, then this very doubt deter-
mines the questlon to be one of fact for the jury and not
one of law for the court ’In WEBB, the Court elaborated
on its position in stating that "It is the declared policy

”“of this court to zealously protect the right of trial by
”jﬁry and not to take issues from them and rule as a matter
of law except in clear cases."

In WHEELER v. JONES, 19 Utah 2d 392, 431 P.2d

-985, 987 (1967), the Utah Supreme Court stated the gener-
ally accepted rule with reference to the standard of care
required in negligence cases where chlldren‘are 1nvolved

~as follows: “There is a greater duty 1mposed by law upon
.ae'eecepler of land to use care for the safety of his guests,
when those guests are children of tender years, than there

is when they are mature people.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. -
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And, in neglivence cases where chilédren are in-

volved, as in the present case, the Utah Supreme Court, in

WHEELER, has spoken clearlv with respect to the question of
negligence as an issue of fact within the province of the

jury:

NWeglicence 1s the breach of a dutv to use due

care under the circumstances of the situtation.
When Children are involved, the dutv to look out
for their safety is increased, and failure to

make a given discovery might be negligence when
children are involved and not negligence if adults
only are affected. It is a realtive thing and
generally must be left to the jurv to say if

under all the circumstances the conduct of the actor
measures up to the standards of a reascnably pru-
dent man.

A’;:g(?;

In the present case, the broken latch on the gafe
leading into the swimming pool area in violation of safety
recommendations promulgated by the Utah State Divisilon of
Health and the fact that the water in the bottom of the
swimming pool was so murkv that it precluded a visual in-
spection of the bottom of the pool, which fact alone was
sufficient to justify a finding that the operators of a
pool were actionably negligent in BURGERT, are both clearly
factors that, taken individually or together, go to the
guestion of whether the Respondent was neglicent in meet-

ing the recuired standard of reasonable care in operating

Digitized by the Howard W. Hunter Law Library, J Reyben Clark Law School, BYU.
' .- Machine-generated OCR, may ‘contain errors. :



10

and mainfaining a swimming pool and, under Utah law, the“
guestion of whether Respondent was negligent in meeting
the required étandard ofvreasonable care 1is clearly an
issue of fact to be decided by a trier of fact, particu-
larly in view of the Court's position on the question of
negligence when children are involved, as set forth in

WHEELER. @ . .

o b .
Jom MO

The Respondent has relied upon the doctrine set

forth in TREMELLING v. SOUTHERN PAC. CO., 51 Utah 189, 170

P. 80 (1917), which provides that where the jury must spec-

ulate as to which of two causes is the proximate cause of

‘the Plaintiff's injury, the Plaintiff must fail in his

action. R SRl AR T B

With reference to the guestion of whether Res-
pondent was negligent in meeting the required standard of
reasonable care in operating a swimming pool by virtue of

the murky condition of the water in the bottom of the pool

-and the resultant preclusion of any visual inspection of

the bottom of the pool for a missing child, the Tremelling

-t doctrine simply does not apply, nor has Respondent ever

+ asserted that it does. T

: With reference to the question of whether Res-
pondent wasinegligént in meeting the required standard

of reasonable care in operating a swimming pool by virtue

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. '
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of the broken latch aon the gate leading into the swimming
rool, the facts in the present case are distinguishadle

from those existing in Trem=lillinag. In that case, the jury

o}

.

would have been reguired to

"

seculate as toc which of two

equally probable causes, 1in only one of which was negli-

gence a factor, was the cause of Plaintiff's death. In

the present case, there is a prior and continuing act of
negligence on the part of the Resvpondent (allowinc the

remain broken) which a jury would not
be reqguired to speculate about and which negligent act fore-
ordained that, even though the last person through the gate
had done svervthing possible to secure the gate against the

intrusion of unknown voungsters of tender vears, anyv three-

)

or four-vear-old child who was so inclined could have push-
ed the gate open, entered the swimming pool area, and, in
a swimming pool such as the one in the present case where

no life guard was provided, unobservedlv fallen into the

swimming pool and drowned. This 1

n

precisely what occurred

in the present case and it is clear that no speculation or
conjecture would be recuired on the part of the jury to

reach this conclusion.

In TREMELLING, there were two possible acts which

could have caused death, a fall (no negligence) and the

striking of a necligently placed train car (negligence).

Digitized by the Howard W. Hunter Law Library, J Reuben Clark Law School, BYU.
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Thié Court wguld not aliow é jury to speculate as to which
act caused the death. In the present case such a possibil-
»ity of épeculation does notvexist. The Butler child drowned
because of two independent acts of negligence on the part
of Respondent, 1) a gate which could not be locked to pre-
clude the child's entry; and 2} a pool so murky his pre-
sence in the pool could not be detected. Respondent's
argument:that a party or Pafties unknown left the gate
open goes to the question of intervening cause and not to
the issue of speculation by the jury. The burden is on
Respondent to show intervening cause as a factual defense
and is a question of fact for the jury. The burden is not
‘;?hpon'the Appeiléntgto'rﬁlé out all possible defenses, but
upon Res; . ndent to prove its defenses. .

o Further, it is universally agreed that the mere
“fact that the intervention of a responsible:third party'
can be traced between the Defendant's wrongful act and
‘the death ﬁiiltﬂot:absolve the Defendant of liability. The
'intervening act of a third party may be such as to render
both liable. Also, a Defendant is not relieved from liabil-
ity by the fact that the directUAhd immediéte céﬁse of in-.
‘jury was the act of a third person, where the Defendant is
" duty bound to protect the Plaintiff against the injury from

that source. See 57 AM JUR 2d Negligence, B 193.

Drgrtr zed by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU..
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In PETERSON v. SALT RIVER PROJECT AGR. IMP. & POW.

"‘Qzﬁz.,96 Ariz. 1, 391 P.2d 567, 569 (1964), the Supreme

" Court of Arizona's position with feference‘£o the viewing
of evidence in a negligence case upon appeal from a direc-
' ted verdict was stated as follows: "In vieWing the evi-
dence to determine whether it is such that ‘'reasonable

men might conclude the fact of negligence, such evidence
must be viewed in a light most favorable to him who urges -
that it be submitted to the jury as against the party whqé
urges that no jury question has been presented.” i

The Utah Supreme Court has taken this same posi-

tion, as evidenced by the language in HOLBROOK COMPANY V.
ADAMS, supra, at 193, that only "...when upon any view
taken of the facts as asserted by the party ruled against,
he would not be entitled to prevail...is the Court justified
in refusing such a party the opportunity of presenting his
~evidence and attempting to persuade the fact trier to his
views."

Appellent submits that, in viewing the evidence
- in a negligence case upon appeal from an Order for Summary
Judgment in favor of the Defendant-Respondent, fairness
and justice dictate that the rule adopted by the Supreme
Court of Arizona is the rule that should be adopted by

this Court and the Appellant so urges the Court.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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: CONCLUSION
For the reasons above stated, Appellant respecf—
fully submits that the Order of the Third Judicial District

Court granting Respondent's Motion for Summary Judgment

should be reversed and the case remanded for trial.

Respectfully submitted,

. N N
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e
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P —— Attorney for Appellant
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