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JURISDICTIONAL STATEMENT

The Utah Court of Appeals has jurisdiction over this appeal pursuant to Utah Code

Section 78-2a-3(2)(a) (2006); see also Utah Code Ann. § 63G-4-403 (2008) (providing

for judicial review of formal adjudicative proceedings) and § 34A-2-801(8) (2009).
ISSUE
Issue: Did the Commission properly dismiss Mr. Keller’s claim and the
subsequent claim filed by his estate due to the death of Mr. Keller?
Standard of Review: This is a question of law where appellate review gives no

deference to the agency’s determination. Drake v. Industrial Comm’n, 939 P.2d 177

(Utah 1997).

CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES
AND REGULATIONS

Utah Code Annotated § 35-1-67 (1975) was the permanent total disability statute
in effect at the time of Mr. Keller’s industrial accident and is controlling. Section 34A-2-

423 is also referenced. Full copies of the statutes are provided in Addendum A.

STATEMENT OF THE CASE & FACTS

This case involves primarily procedural issues. Therefore, the statement of the
facts and the statement of the case are combined.
1. On July 25, 1975, Thomas Keller was injured in a compensable industrial
accident.
2. On June 29, 1978, a Compensation Agreement was approved by the

Commission memorializing an impairment rating.
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On December 1, 2000, Mr. Keller filed an Application for Hearing claiming
entitlement to permanent total disability benefits retroactively to his July
25, 1975 date of injury. (Addendum E).

During the litigation of his claim, Mr. Keller refused to cooperate with
discovery, including the taking of his deposition to establish the pertinent
facts of the case. (Addendum F). The deposition was never accomplished.
On September 3, 2002, Mr. Keller passed away. (R. at 124).

Contrary to the petitioner’s alleged facts, On October 11, 2002, these
respondents sent a letter to Judge Eblen requesting the claim be dismissed
with prejudice due to Mr. Keller’s passing and the current state of the law.
(Addendum G).

On October 23, 2002, Judge Eblen dismissed the Application for Hearing
noting that under the current law the “claim cannot proceed”. (R at 4,
Addendum D).

On December 10, 2002, counsel for petitioner requested the proceedings in
the matter be stayed pending a decision from the appellate courts on a
similar case. (R. at 151, Addendum H). The letter was filed, untimely, 18
days after the time allowed for a Motion for Review. The Commission
took no action in response to the letter.

Utah Code Annotated § 34A-2-423, which allows a claim previously filed
by an injured worker to be pursued by the estate in case of death, was

enacted in 2003.



10.

11.

12.

13.

14.

15.

16.

On April 25, 2005, Kelari Mecham filed an Amended Application for
Hearing on behalf of the estate. (R at 6).

On June 16, 2006, Judge Sessions entered an Order of Dismissal with
prejudice that stated, among other things, that the estate could not pursue
benefits. (R at 189, Addendum C). The decision was affirmed by the
Commission by Order dated March 31, 2009. The Commission specifically
noted the law at the time of Mr. Keller’s injury, and at the time of his death,
did not allow the estate to pursue benefits. (R at 246, Addendum B).

On April 27, 2009, petitioner filed both a Petition for Review and a
Docketing Statement.

On May 6, 2009, this Court issued a briefing schedule giving the petitioner
until June 18, 2008 to file a brief.

On June 22, 2009, this Court granted the petitioner an extension to file a
brief by July 20, 2009.

Petitioner failed to file a timely brief and respondents requested dismissal
of this appeal, which was granted on July 29, 2009, but gave the petitioner
additional time to respond. Thereafter, petitioner requested another
extension, which was granted over objections to the same on August 13,
2009. The Order gave petitioner until September 16, 2009 to file a brief
and specifically stated no further extensions would be granted absent a
showing of emergency circumstances.

Petitioner filed a Motion for Summary Disposition on August 28, 2009.
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17.  On October 19, 2009, the Court issued an Order denying the Motion for
Summary Disposition and requiring the petitioner to file a brief compliant
with the Rules of Appellate Procedure by October 27, 2009.

18.  On October 27, 2009, petitioner filed her brief.

19.  On November 17, 2009, the Court issued an Order requiring petitioner file
to file a courtesy brief.

20.  Respondents believe no courtesy brief was ever filed by petitioner.

SUMMARY OF ARGUMENTS

The Commission properly dismissed with prejudice the claim for permanent total
disability benefits arising from Mr. Kellers’ July 25, 1975 industrial accident. Long-
established case law held that benefits that had not vested at the time of the injured
worker’s death were not payable to the injured worker’s estate. Therefore, Mr. Keller’s
death extinguished his claim for permanent total disability benefits.

In addition, Mr. Kellers’ death made it impossible for the Commission to make a
final finding of permanent total disability due to the requirement in Utah Code Annotated
§ 35-1-67 that the Commission refer the injured worker to the divisional of vocational
rehabilitation for certification of the injured workers ability to work or be retrained.
Because no final finding could be made, benefits could not be awarded to Mr. Keller or
his estate.

The Commission’s dismissal of these matters with prejudice was proper under the
doctrine of res judicata afforded formal adjudicative proceedings in administrative

settings.



The petitioner’s brief did not comply with the Utah Rules of Appellate Procedure
as required by prior Order of this Court. Therefore, the matter should be dismissed.

ARGUMENT

I. Mr. Keller’s claim for permanent total disability failed upon his death.

Case law at the time of Mr. Kellers’ death did not allow the estate, or his

dependents to receive benefits based on undetermined benefits. The Court in Pacific

States Cast Iron Pipe Co. V. Industrial Comm’n, 218 P.2d 970, 971 (Utah 1950)

indicated,
under the terms of the statute [the decedent’s] dependents
cannot obtain the benefits of the extension [of the limitations
period] unless his claim has ripened into an award for or
payments of compensation.

Id. at 974.

Although petitioner correctly notes that Pacific States was a case involving the
occupational disease of silicosis, the argument that the case is inapplicable is in error.

The Court in Pacific States relied on analogous case law from Parker v. Industrial

Comm’n, 50 P.2d 278 (Utah 1935) and Heiselt v. Industrial Comm’n, 197 P. 589 (Utah

1921). Parker was a case involving temporary total and permanent partial disability
benefits from an industrial accident (not an occupational disease claim for silicosis). In
Parker, the order awarding benefits was issued prior to the injured workers death.

In Heiselt, the Court noted, “[w]e can hardly conceive of a right passing to an
estate unless the right had vested in some one while living.” Heiselt at 591. However,

that claim dealt with permanent partial disability benefits, not permanent total disability



benefits. The injured worker in that case suffered injuries that resulted in amputations to
his fingers. Id. at 589-90. Unlike some impairments, amputations are and were covered
by a specific schedule. As noted by the Court, permanent partial disability benefits,
based on the loss of a member, immediately vested by virtue of the statute. Id. at 591.
These cases established the principle of law that after the death of the injured worker an

estate may only receive payment for accrued benefits that have vested.

Pacific States merely explained the meaning of “accrued benefits” further and how
they vest. The Court in Pacific States specifically explained,

Since no award had been made prior to the death of the
employee and since no determination of causation or the
weekly amounts to be paid had been made before that time, it
would appear that no payments could have accrued. ...It
would, therefore, appear that had the legislature when it
passed the latter act, intended to modify the rule that
unaccrued payments would vest rights in dependents or
personal representatives, it would have provided for tolling
the limitation period by the filing of a claim so that an award
could be made after death.

Id. at 974. (Emphasis added).

Petitioner suggests that because there was an accident with an impairment rating
that the permanent total disability benefits had accrued and were “due and owing from his
employer.” (Petitioner’s Brief at 10). However, the passage of time alone does not mean
benefits accrue.

Moreover, whether or not the benefits may have accrued, the Petitioner has failed
to address the vesting of the benefits. Mr. Keller did not have a vested interest in

permanent total disability benefits because no determination regarding whether he was



permanently and totally disabled had been made prior to his death and the benefits did
not vest pursuant to any statute. At the time of Mr. Keller’s death, there had been no
determination of causation, i.e, compensability of the claim for permanent total disability
benefits. There is no record of whether Mr. Keller worked after his injury, what jobs he
looked for, what other health conditions he may have had, or other factors that may affect
whether Mr. Keller was truly permanently and totally disabled and, if so, whether the
industrial accident caused the disability. Therefore, entitlement to benefits ceased upon
his death.

The law in effect at the time of the injury, which governs this claim, did not
include any provisions that would allow the estate to maintain a claim for undetermined

benefits. As the Court noted in Pacific States, it would have been an easy thing for the

legislature to remedy the issue so death did not end liability, Id., but no such remedy was
made until 2003 in the form of U.C. A. § 34A-2-423. Although the estate filed its claim
in 2005, the 1975, not the 2005, law governs this matter.

Mr. Keller, the injured worker died in 2002. Although § 34A-2-423 was amended
in 2003 to allow claims to survive the death of the injured worker, the statute is
substantive, not procedural, and, therefore, cannot be applied retroactively. (If retroactive
application of the statute were allowed, retroactive application of other statutes, such as
the 12 year statute of limitations on filing the claim found in § 34A-2-417, would also be
required, thus barring even the decedent’s claim for permanent total disability.)
Therefore, respondents assert this claim is barred by the death of Mr. Keller based on

long-standing case law and statutes that existed at the time of the accident and even at the
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time of Mr. Keller’s death and holds that an estate may not pursue benefits that have not

accrued and vested in the injured worker at the time of death.

II. Section 35-1-67 (1975) prevents an award in this matter.

Not only is retroactive application of § 34A-2-423 not appropriate due to the
substantive nature of the statute, but it would conflict with § 35-1-67(1975), which
prevents an award in this matter. Section 35-1-67 (1975) states,

that a finding by the commission of permanent total disability
shall in all cases be tentative and not final until such time as
the following proceedings have been had:

Where the employee has tentatively been found to be
permanently and totally disabled, it shall be mandatory that
the industrial commission of Utah refer such employee to the
division of vocational rehabilitation . . . for rehabilitation
training . . .. If and when the division of vocational
rehabilitation . . . certifies to the industrial commission of
Utah in writing that such employee has fully co-operated with
the division of vocational rehabilitation in its efforts to
rehabilitate him, and in the opinion of the division the
employee may not be rehabilitated, then the commission shall
order that there be paid to such employee weekly benefits . . .

(Emphasis added). Unlike the present permanent total disability statute, § 34A-2-
413, which allows payment of subsistence benefits following the tentative finding of
permanent total disability, but before a final award is made, benefits may only be paid out
under § 35-1-67 (1975) after the final order is issued. Because a deceased injured worker
cannot be referred to the division of vocational rehabilitation and thereby have his ability
to be retrained assessed, there can be no final order and the Commission can never order

that benefits be paid. Based on the above, this claim is moot.



III. A Stipulation in a separate case with different parties is not binding.

Petitioner’s only other argument is that the stipulation reached in Smith v. Labor

Comm’n, Supreme Court Case No. 20010738-SC (incorrectly cited by petitioner) is
controlling. However, the Supreme Court did not issue an opinion in Smith and the
Stipulation reached in Smith provides no precedential support.

There is no decision from the Supreme Court in Smith on whether a claim survives
the death of the injured worker. Rather, the employer and insurance carrier in Smith
stipulated that the changes to § 34A-2-423 governed that claim, and the Commission,
having no liability in the matter, signed off on the Stipulation because it was a party to
the appeal. Therefore, the true impact of the Stipulation was on the employer and carrier
in that matter, not the Commission, and does not set policy or establish a principle of law.
Because there is no supporting case law for applying § 34A-2-423 to cases before its
enactment, petitioner’s argument is in essence that respondents are bound by the
Stipulation reached in Smith, when respondents were not even a party to that case.
However, such a stipulation does not meet the requirements of res judicata and has no

effect on these proceedings. See Macris & Assoc., Inc. v. Neways, Inc., 2000 UT 93.

IVv. The Commission has authority to dismiss claims with prejudice.

Petitioner argues that the Commission lacks the ability to dismiss claims with
prejudice based on the Commission’s continuing jurisdiction. The cases relied upon by

Petitioner for this argument do not support the same. Doubletree v. Industrial Comm’n,




797 P.2d 464 (Utah App. 1990) was addressing the Commission’s authority to dismiss a

case without prejudice. It is clearly implied from the body of that decision that the

Commission had authority to dismiss claims with prejudice, but that a dismissal based on

procedural errors is more properly done without prejudice. Id. Bacon v. Industrial

Comm’n, 854 P.2d 548 (Ut. App. 1991), addressed the issue of whether the Commission
abused its discretion by dismissing a claim with prejudice again for procedural errors.
Once again, it is clear that the Commission had the discretion to dismiss a claim with
prejudice, but the issue was whether it was done properly. Id. at 549.

In essence, petitioner argues that the Commission lacks the authority to issue a
binding decision that would have res judicata effect on subsequent proceedings. This
argument stands in direct opposition to many appellate cases specifically upholding the

application of res judicata in workers compensation matters. See Acosta v. Salt [L.ake

Regional Medical Center, 2004 UT App. 411, Crafts v. Labor Comm’n, 2005 UT App.

238, and Strate v. Labor Comm’n, 2006 UT App. 179.

If Commission decisions had no res judicata effect, workers compensation
litigation would be meaningless as any party could continually challenge an adverse
decision. However, there is simply no statutory or case law support to assume that the
Commission lacks the authority to dismiss a case with prejudice simply because it has
continuing jurisdiction. Therefore, the argument should be rejected and the

Commission’s decision upheld.
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V. Petitioner’s Brief does not comply with Rules of Appellate Procedure.

Petitioner filed a Motion for Summary Disposition on August 28, 2009. The
Motion was denied by the Court on October 19, 2009. In its Order, the Court specifically
ordered that the petitioner’s brief shall conform to Rule 24 of the Utah Rules of Appellate
Procedure. The Court stated that, if petitioner’s brief did not conform to Rule 24, the
appeal may be dismissed.

Rule 24 (a)(11)(C) requires the brief to contain an addendum including the
challenged findings of fact and conclusions of law. The addendum to the brief, however,
contains none of the orders related to the case at hand. All the information contained in
the addendum is from other cases.

In addition, due to petitioner’s failure to file a courtesy brief, the Court issued an
Order on November 17, 2009 requiring the courtesy brief be filed within seven days. No
courtesy brief has been filed. Based on the above, petitioner’s brief does not comply with

the Utah Rules of Appellate Procedure and this matter should be dismissed.

CONCLUSION

The Commission properly dismissed the claim for permanent total
disability benefits whether filed by Mr. Keller himself or re-filed by his estate. The death
of Mr. Keller extinguished his claim for permanent total disability benefits because there

had not been, nor could there be a finding of permanent total disability at the time of his
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death. Therefore, no benefits had been awarded, nor had any benefits vested in Mr.
Keller.

The Commission properly dismissed the claim with prejudice because the doctrine
of continuing jurisdiction does not eliminate the Commission’s ability to adjudicate
claims and issue rulings that have res judicata effect. Therefore, the Commission’s
decision should be upheld.

Petitioner’s appeal should be dismissed for failure to comply with prior Orders

from this Court.

DATED this 2% dayof 2= , 2009.
7
RICHARDS BRANDT MILLER NELSON
T =

_MARK B<SEFSION

Attorneys for Petitioners
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*1975 Amendment*
35-1-67. Schedule of benefits for permanent total disability.

In cases of permanent total disability the employee shall receive 66%4% of his average weekly
wages at the time of the injury, but not more than a maximum of 85% of the state average weekly
wage at the time of the injury per week and not less than a minimum of $45 per week plus $5 for a
dependent wife and $5 for each dependent minor child under the age of eighteen years, up to a
maximum of four such dependent minor children not to exceed the average weekly wage of the
employee at the time of the injury, but not to exceed 85% of the state average weekly wage at the
time of the injury per week. However, in no case of permanent total disability shall the employer or
its insurance carrier be required to pay such weekly compensation payments for more than 312
weeks, and provided further, that a finding by the commission of permanent total disability shall in
all cases be tentative and not final until such time as the following proceedings have been had:

Where the employee has tentatively been found to be permanently and totally disabled, it shall
be mandatory that the industrial commission of Utah refer such employee to the division of vocational
rehabilitation under the state board of education for rehabilitation training and it shall be the duty of
the commission to order paid to such vocational rehabilitation division, out of that special fund
provided for by section 35-1-68(1), not to exceed $1,000 for use in the rehabilitation and training of
such employee; the rehabilitation and training of such employee shall generally follow the practice
applicable under section 35-1-69, and relating to the rehabilitation of employees having combined
injuries. If and when the division of vocational rehabilitation under the state board of education
certifies to the industrial commission of Utah in writing that such employee has fully co-operated with
the division of vocational rehabilitation in its efforts to rehabilitate him, and in the opinion of the
division the employee may not be rehabilitated, then the commission shall order that there be paid to
such employee weekly benefits at the rate of 66%4% of his average weekly wages at the time of the
injury, but not more than a maximum of 85% of the state average weekly wage at the time of the
injury per week and not less than a minimum of $45 per week plus $5 for a dependent wife and $5
for each dependent minor child under the age of eighteen years, up to a maximum of four such
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dependent minor children not to exceed the average weekly wage of the employee at the time of the
injury, but not to exceed 85% of the state average weekly wage at the time of the injury per week out
of that special fund provided for by section 35-1-68(1), for such period of time beginning with the
time that the payments (as in this section provided) to be made by the employer or its insurance
carrier terminate and ending with the death of the employee. No employee, however, shall be entitled
to any such benefits if he fails or refuses to co-operate with the division of vocational rehabilitation
as set forth herein.

Commencing July 1, 1971, all persons who are permanently and totally disabled and on that date
or prior thereto were receiving compensation benefits from the special fund provided for by section
35-1-68(1) shall be paid compensation benefits at the rate of $60 per week.

Commencing July 1, 1975, all persons who were permanently and totally disabled on or before
March S, 1949, and were receiving comperisation benefits and continue to receive such benefits shall
be paid compensation benefits from the special fund provided for by section 35-1-68(1) at a rate
sufficient to bring their weekly benefit to $60 when combined with employer or insurance carrier
compensation payments.

The division of vocational rehabilitation shall, at the termination of the vocational training of
the employee, certify to the industrial commission of Utah the work the employee is qualified to
perform, and thereupon the commission shall, after notice to the employer and an opportunity to be
heard, determine whether the employee has, notwithstanding such rehabilitation, sustained a loss of
bodily function.

The loss or permanent and complete loss of use of both hands or both arms, or both feet or both
legs, or both eyes, or of any two thereof, shall constitute total and permanent disability, to be
compensated according to the provisions of this section and no tentative finding of permanent total
disability shall be required in such instances; in all other cases, however, and where there has been
rehabilitation effected but where there is some loss of bodily function, the award shall be based upon
partial permanent disability.

In no case shall the employer or the insurance carrier be required to pay compensation for any
combination of disabilities of any kind as provided in sections 35-1-65, 35-1-66 and this section,
including loss of function, in excess of 85% of the state average weekly wage at the time of the injury
per week for 312 weeks.

[Effective May 13, 1975-May 9, 1977.]
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eyeglasses, the employer or insurance carrier shall provide a
replacement of the artificial means or appliance.

(4) An administrative law judge may require the employer
or insurance carrier to maintain the artificial means or
appliances or provide the employee with a replacement of any
artificial means or appliance for the reason of breakage, wear
and tear, deterioration, or obsolescence.

(5) An administrative law judge may, in unusual cases,
order, as the administrative law judge considers just and
proper, the payment of additional sums:

(a) for burial expenses; or

(b) to provide for artificial means or appliances. 1997

34A-2-419. Agreements in addition to compensation
and benefits.

(1) (a) Subject to the approval of the division, any employer
securing the payment of workers’ compensation benefits
for its employees under Section 34A-2-201 may enter into
or continue any agreement with the employer’s employees
to provide compensation or other benefits in addition to
the compensation and other benefits provided by this
chapter or Chapter 3, Utah Occupational Disease Act.

(b) An agreement may not be approved if it requires
contributions from the employees, unless it confers ben-
efits in addition to those provided under this chapter or
Chapter 3, Utah Occupational Disease Act, at least com-
mensurate with the contributions.

(c) An agreement for additional benefits may be termi-
nated by the division if:

(i) it appears that the agreement is not fairly
admunistered;

(11) its operation discloses defects threatening its
solvency; or

(iii) for any substantial reason it fails to accom-
plish the purposes of this chapter or Chapter 3, Utah
Occupational Disease Act.

(d) If the agreement is terminated, the division shall
determine the proper distribution of any remaining as-
sets.

(e) The termination under Subsection (1)(c) becomes a
final order of the commission effective 30 days from the
date the division terminates the agreement, unless within
the 30 days either the employer or employee files an
application for hearing with the Division of Adjudication
in accordance with Part 8, Adjudication. The application
for hearing may contest:

(i) the recommendation to terminate the agree-
ment;

(i1) the distribution of remaining assets after ter-
mination; or

(ii1) both the recommendation to terminate and the
distribution of remaining assets.

(2) (a) Any employer who makes a deduction from the
wages or salary of any employee to pay for the statutory
benefits of this chapter or Chapter 3, Utah Occupational
Disease Act, is guilty of a class A misdemeanor.

(b) Subject to the supervision of the division, nothing in
this chapter or Chapter 3, Utah Occupational Disease Act,
may be construed as preventing the employer and the
employer’s employees from entering into mutual con-
tracts and agreements respecting hospital benefits and
accommodations, medical and surgical services, nursing,
and medicines to be furnished to the employees as pro-
vided in this chapter or Chapter 3, Utah Occupational
Disease Act, if no direct or indirect profit is made by any
employer as a result of the contract or agreement.

(3) The purpose and intent of this section is that, where
hospitals are maintained and medical and surgical services
and medicines furnished by the employer from payments by,
or assessments on, the employer’s employees, the payments or

assessments may not be more or greater than necessary to
make these benefits self-supporting for the care and treatment
of the employer’s employees. Money received or retained by
the employer from the employees for the purpose of these
benefits shall be paid and applied to these services. Any
hospitals so maintained in whole or in part by payments or
assessment of employees are subject to the inspection and
supervision of the division as to services and treatment
rendered to the employees. 1997

34A-2-420. Continuing jurisdiction of commission —
No authority to change statutes of limitation
— Authority to destroy records — Interest on
award — Authority to approve final settle-
ment claims.

(1) (a) The powers and jurisdiction of the commission over

each case shall be continuing.

(b) After notice and hearing, the Division of Adjudica-
tion, commissioner, or Appeals Board in accordance with
Part 8, Adjudication, may from time to time modify or
change a former finding or order of the commission.

(c) This section may not be interpreted as modifying in
any respect the statutes of limitations contained in other
sections of this chapter or Chapter 3, Utah Occupational
Disease Act.

(d) The commission may not in any respect change the
statutes of limitation referred to in Subsection (1)(c)

(2) Records pertaining to cases that have been closed and
inactive for ten years, other than cases of total permanent
disability or cases in which a claim has been filed as in Section
34A-2-417, may be destroyed at the discretion of the commus-
sion.

(3) Awards made by a final order of the commission shall
include interest at the rate of 8% per annum from the date
when each benefit payment would have otherwise become due
and payable.

(4) Notwithstanding Subsection (1) and Section 34A-2-108,
an administrative law judge shall review and may approve the
agreement of the parties to enter into a full and final:

(a) compromise settlement of disputed medical, disabil-
ity, or death benefit entitlements under this chapter or
Chapter 3, Utah Occupational Disease Act; or

(b) commutation and settlement of reasonable future
medical, disability, or death benefit entitlements under-
this chapter or Chapter 3 by means of a lump sum;
payment, structured settlement, or other appropriate,’
payout. 1997

34A-2-421.

Lump-sum payments.

periodic benefits to one or more lump-sum payments.

34A-2-422. Compensation exempt from execution.

Compensation before payment shall be exempt from al
claims of creditors, and from attachment or execution, I
shall be paid only to employees or their dependents. 3

34A-2-423. Survival of claim in case of death.
(1) As used in this section: .
(a) “Estate” is as defined in Section 75-1-201.
(b) “Personal representative” is as defined in
75-1-201.

(2) The personal representative of the estate of an emp
may adjudicate an employee’s claim for compensation U
this chapter if in accordance with this chapter, the €
files a claim:

(a) before the employee dies; and . 2
(b) for compensation for an industrial ?Cﬂdent i
pational disease for which compensatioq is paya
this chapter or Chapter 3, Utah Occupational D
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e commission finds that the employee is entitled to
ation under this chapter for the claim described in
on (2)(a), the commission shall order that compensa-
id for the period: )
) beginning on the day on which the employee is
fitled to receive compensation under this chapter; and
\(b).ending on the day on which the employee dies.
ia) Compensation awarded under Subsection (3) shall
id to:
3 ‘(li) if the employee has one or more dependents on
" the day on which the employee dies, to the depen-
" dents of the employee; or
(ii) if the employee has no dependents on the day
on which the employee dies, to the estate of the
employee.
(b) The commission may apportion any compensation
paid to dependents under this Subsection (4) in the
manner that the commission considers just and equitable.
(5) If an employee that files a claim under this chapter dies
tom the industrial accident or occupational disease that is the
,} sis of the employee’s claim, the compensation awarded
fnder this section shall be in addition to death benefits
‘awarded in accordance with Section 34A-2-414. 2003

PART 5
INDUSTRIAL NOISE

34A-2-501. Definitions.
(1) “Harmful industrial noise” means:

(a) sound that results in acoustic trauma such as
sudden instantaneous temporary noise or impulsive or
impact noise exceeding 140 dB peak sound pressure
levels; or

(b) the sound emanating from equipment and ma-
chines during employment exceeding the following per-
missible sound levels, dBA slow response, and correspond-
ing durations per day, in hours:

Sound Level Duration
90 8
92 6
95 4
97 3
100 2
102 1.5
105 1.0
110 0.5
115 0.25 or less

_ (2) “Loss of hearing” means binaural hearing loss measured
in decibels with frequencies of 500, 1,000, 2,000, and 3,000
cycles per second (Hertz). If the average decibel loss at 500,
1,000, 2,000, and 3,000 cycles per second (Hertz) is 25 decibels
or less, usually no hearing impairment exists. 1997

34A-2.502. Intensity tests.
. (1) The commission may conduct tests to determine the
Intensity of noise at places of employment.

(2) An administrative law judge may consider tests con-
ducted by the commission, and any other tests taken by
authorities in the field of sound engineering, as evidence of
harmful industrial noise. 1997

34A-2.503. Loss of hearing — Occupational hearing
loss due to noise to be compensated.

(1) Permanent hearing loss caused by exposure to harmful

Industrial noise or by direct head injury shall be compensated

according to the terms and conditions of this chapter or

34A-2-507

(2) A claim for compensation for hearing loss for harmful
industrial noise may not be paid under this chapter or
Chapter 3, Utah Occupational Disease Act, unless it can be
demonstrated by a professionally controlled sound test that
the employee has been exposed to harmful industrial noise as
defined in Section 34A-2-501 while employed by the employer
against whom the claim is made. 1997

34A-2-504. Loss of hearing — Extent of employer’s
liability.

(1) An employer is liable only for the hearing loss of an
employee that arises out of and in the course of the employee’s
employment for that employer.

(2) If previous occupational hearing loss or nonoccupational
hearing impairment is established by competent evidence, the
employer may not be liable for the prior hearing loss so
established, whether or not compensation has previously been
paid or awarded. The employer is liable only for the difference
between the percentage of hearing loss presently established
and that percentage of prior hearing loss established by
preemployment audiogram or other competent evidence.

(3) The date for compensation for occupational hearing loss
shall be determined by the date of direct head injury or the
last date when harmful industrial noise contributed substan-
tially in causing the hearing loss. 1997

34A-2-505. Loss of hearing — Compensation for per-
manent partial disability.

(1) Compensation for permanent partial disability for bin-
aural hearing loss shall be determined by multiplying the
percentage of binaural hearing loss by 109 weeks of compen-
sation benefits as provided in this chapter or Chapter 3, Utah
Occupational Disease Act.

(2) When an employee files one or more claims for hearing
loss the percentage of hearing loss previously found to exist
shall be deducted from any subsequent award by the commis-
sion.

(3) In no event shall compensation benefits be paid for total
or 100% binaural hearing loss exceeding 109 weeks of com-
pensation benefits. 1997

34A-2-506. Loss of hearing — Time for filing claim.

An employee’s occupational hearing loss shall be reported to
the employer pursuant to Section 34A-2-407 within 180 days
of the date the employee:

(1) first suffered altered hearing; and

(2) knew, or in the exercise of reasonable diligence
should have known, that the hearing loss was caused by
employment. 1997

34A-2-507. Measuring hearing loss.

(1) The degree of hearing loss shall be established, no
sooner than six weeks after termination of exposure to the
harmful industrial noise, by audiometric determination of
hearing threshold level performed by medical or paramedical
professionals recognized by the commission, as measured from
0 decibels on an audiometer calibrated to ANSI-S3.6-1969,
American National Standard “Specifications for Audiometers”
(1969).

(2) (a) In any evaluation of occupational hearing loss, only
hearing levels at frequencies of 500, 1,000, 2,000, and
3,000 cycles per second (Hertz) shall be considered. The
individual measurements for each ear shall be added
together and then shall be divided by four to determine
the average decibel loss in each ear.

(b) To determine the percentage of hearing loss in each
ear, the average decibel loss for each decibel of loss
exceeding 25 decibels shall be multiplied by 1.5% up to the
maximum of 100% which is reached at 91.7 decibels.

(3) Rinanral hearino lnce nr tho maranntamn of hinawoal
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UTAH LABOR COMMISSION

KELARI MECHAM, personal
representative of the estate of
THOMAS KELLER, deceased,

Applicant,
ORDER AFFIRMING
Vvs. ALJ’S DECISION
SCOTTS ROUSTABOUT SERVICE, Case No. 05-0406

TRAVELERS INSURANCE CO., and
EMPLOYERS REINSURANCE FUND,

Respondents.

Kelari Mecham, in her capacity as personal representative of the estate of Thomas Keller,
deceased, (“the Estate” hereafter) asks the Utah Labor Commissioner to review Administrative Law
Judge Sessions' dismissal of the Estate’s claim for permanent total disability compensation under the
Utah Workers' Compensation Act, Title 34A, Chapter 2, Utah Code Annotated, on behalf of Mr.
Keller.

The Labor Commissioner exercises jurisdiction over this motion for review pursuant to §
63G-4-301 of the Utah Administrative Procedures Act and § 34A-2-801(3) of the Utah Workers

Compensation Act.

BACKGROUND

While employed by Scotts Roustabout Services on July 25, 1976, Mr. Keller was injured in a
work-related accident. In 1978, the Utah Industrial Commission (predecessor to the current Labor
Commission) approved an agreement between Mr. Keller, Scotts Roustabout Services, and its
insurance carrier, Travelers Insurance Co., (referred to jointly as “Scotts” hereafter) for payment of
permanent partial disability compensation to Mr. Keller.

In December 2000, Mr. Keller filed an application for hearing with the Commission claiming
permanent total disability compensation from Scotts and the Employers’ Reinsurance Fund (“ERF”)!
for permanent total disability compensation. Mr. Keller died on September 3,2002. On October 23,
2002, Judge Eblen dismissed Mr. Keller’s claim on the grounds that the claim was extinguished by
his death. Judge Eblen’s ruling was not contested and became final on November 23, 2002.

' Under the law in effect at the time of Mr. Mecham’s accident in 1976, the ERF is liable for a
portion of the benefits paid to individuals who are permanently and totally disabled as a result of
work-related injuries. See § 34A-2-413(3) of the Utah Workers” Compensation Act.

(A6
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On April 25, 2005, the Estate filed a new application for hearing, seeking to compel Scotts
and the ERF fo pay permanent total disability compensation to the Estate for Mr. Keller’s alleged
permanent total disability. Scotts and the ERF moved for dismissal of the application. On June 16,
2006, Judge Sessions granted the motions on the grounds, among others, that the Estate was not
entitled to pursue a claim for permanent total disability compensation under the circumstances of this
case.

In its motion for review in this matter, the Estate challenges each of the grounds upon which
Judge Sessions dismissed the Estate’s application. However, because the Commission concludes
that Judge Sessions was correct in his determination that the Estate is not entitled to pursue benefits
in this matter, the Commission limits its discussion to that that issue.

DISCUSSION

Prior to 2003, Utah’s appellate courts had ruled that “[t]he right to compensation for injuries
is a right personal to the employee and unless payments have accrued or a determination has been
made by the Commission there is<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>