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BRIEF OF RESPONDENT
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JURISDICTION OF THE COURT
This is an appeal from a conviction of Operating a Motor
Vehicle Without Having Been Granted Driving Privileges in the State
of Utah, a class B misdemeanor, following a jury trial in the Third
Circuit Court, West Valley Department. This Court has jurisdiction

to hear the appeal under 78-2a-3(2)(c), Utah Code Annotated (1953).



STATEMENT OF THE CASE

The defendant, Lyle Olsen, was charged with one count of
failure to possess a valid driver’s 1license and one count of
improper vehicle registration. This case was heard on the 31st
day of January 1989, in the Third Circuit Court, West Valley
Department, in and for Salt Lake County, State of Utah before the
Honorable Robert Gibson. The improper vehicle registration charge
was dismissed for insufficient evidence on the Court’s motion at
the conclusion of the City’s case.

Following the presentation of the Defense, the jury
deliberated and found Mr. Olsen guilty of one count of failure to
possess a valid driver‘s license while operating a motor vehicle.
Judge Gibson sentenced the Defendant on the 3lst day of January
1989 to 90 days in jail and a fine of $500.00. The Judge suspended
all the jail time and $200.00 of the fine, upon the defendant
obtaining a driver’s license and providing proof of it to the Court
within two weeks.

On the 1st day of March 1988, the Defendant filed a Notice of
Appeal with this Court. The Defendant also filed a tay of
Execution bf Sentence, which was denied by this Court on the 9th
day of March 1989. A Docketing Statement was filed with this Court
on the 21st dé§ of April 1989 which indicated the central issue on
appeal was whether or not the Defendant was tried for a different
charge than that on the Citation and/or the information. Appellant

filed a brief on the 4th day of August, 13989.



STATEMENT OF THE FACTS

This case was set before the bail commissioner on the 22nd
day of November 1988. It was then scheduled for a Pre-trial
Conference for the 13th day of December 1988. The Defendant
appeared before the Honorable Edward A. Watson in the West Valley
Department of the Third Circuit Court for Pre-trial, at which time
the Judge determined that Mr. Olsen had not been formally arraigned
and Mr. Olsen was then arraigned on the charges of Failure to
Possess a Valid Driver’s License and Improper Registration.
According to the docket sheet, Defendant was present without
counsel, was advised of his rights and read the information. The
Defendant remained mute and the Judge entered a not guilty plea for
him. A Pre-trial Conference was then held in the Judge’s Chambers.
A jury trial was scheduled for the 31st day of January 1989.

The jury trial was held on the 31st day of January 1989. At
the trial Officer Jarvis testified that he observed Lyle Olsen
driving a vehicle which he believed was improperly registered.
Officer Jarvis indicated that he asked Mr. Olsen for identification
and Mr. Olsen told him that he did not have any. The officer
further testified that he checked Mr. Olsen for a valid driver’s
license and found that his license expired in 1984. A certified
driving record was admitted into evidence which confirmed the
officer’s information that ¥r. Olsen’s license had expired and had
not been renewed in Utah. The officer cited Lyle Olsen for driving

without a valid Utah 1license under 41-2-2 U.C.A. This section
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states “A person . . . shall not drive a motor vehicle upon a
highway in this state unless the person upon application has been
licensed as an operator by the department under the provisions of
this chapter." The city prepared a formal information for the case
alleging that the “Defendant operated a motor vehicle without
having been granted driving privileges from the state of Utah"
under section 41-2-125 U.C.A. which specifically informs a person
of the expiration period of a driver’s license and the requirement
that the person pay renewal fees and pass the examination to obtain
a wvalid license. The facts given to the jury by the officer
clearly indicated that Lyle Olsen operated a motor vehicle and did
not have a valid license as a result of his failing to renew his
license.

Additional information was testified to concerning the
improper registration but as that matter is not a central issue in

this appeal, those facts will not be mentioned at this time.

At the completion of the City’s case, the improper
registration charge was dismissed on the Court’s motion. The
Defendant did not present any evidence in his own behalf. Jury

instructions were read to the jury by the Court. The case was then
submitted to the jury, who found the Defendant guilty of one count

of failure to possess a valid driver’s license.



SUMMARY OF THE ARGUMENT
Defendant was properly charged and convicted of driving
without a valid driver‘s license. Defendant, at all stages, was
put on the requisite notice of the nature of the charges against
him. Defendant failed to timely object to any alleged defects and

has failed to make any showing of prejudice.



ARGUMENT

The Defendant was put on notice as to the charge being brought
against him when the officer issued him Citation 94701 for
violating West Valley City Ordinance 41-2-2, No Driver‘s License.
The numbering system for the Utah Code Annotated was changed in
July of 1987. West Valley City attempts to maintain its ordinances
in a manner consistent with the State statutes and changed its
numbering system at the end of 1987. 41-2-2 was changed to 41-2-
104 in both the Utah Code Annotated and the West Valley City
Ordinances. The violation for which Mr. Olsen was charged was not
changed by the numbering revision. No driver’s license under 41-
2-2, as guoted above, is clearly what the Defendant was originally
charged with. No request was ever made for discovery concerning
this code section. The information amended the charge to section
41-2-125 but alleged the same facts, that the "Defendant operated
a motor vehicle without having been granted driving privileges from
the State of Utah." The facts as testified to by the officer and
the admission of the certified driving record from the Department
of Motor Vehicles, showed that the defendant did not have a valid
driver’s license bscause he had let it expire and had not renewed
it as required in 41-2-125 for him to have a velid driver’s
license. Cherging for an expired license distinguishes the
situation from a driving on suspension or simply having no driver’s
license making this section more specific for this situation. The

defendant, Mr. Lyle Olsen, was tried and convicted for operating



a motor vehicle without having been granted driving privileges from
the State of Utah because he had failed to renew his driver‘s
license. A copy of section 41-2-125 was given to the jury in a
jury instruction. An element instruction was also given. No
objections as to the elements outlined in the instructions were
made at the time of trial which would preclude the Defendant from
raising such objections at this time.

Defendant’s rights were not prejudiced in any manner due to
the use of the o0ld numbering on the citation or the clarification
on the information as he in every instance was put on notice of the
offense charged. The language used in the citation and the
information informed the defendant of the nature of the offense
charged. The information charged the offense for which he was
prosecuted by stating in concise terms the definition of the
offense sufficient to give the defendant notice of the charge éas
required by Rule 4, Utah Rules of Criminal Procedure, UCA 77-35-
4. In a similar situation, the Utah Supreme Court held that an
amendment of information to correct a statute citation was proper
because only the statutory reference was changed, the language
apprised the defendant of nature of charge against him and no

prejudice was shown. State v. Lancaster, 765 P.2d 872 (Uteh 1988).

Defendant’s allegations are without merit and also not timely made.
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CONCLUSION

Based on the foregoing, the City respectfully suggests the
jury properly found the Defendant guilty of driving without a valid
driver’s license and asks this Court to affirm that decision. The
Defendant was clearly put on notice as to the offense he was being
charged with, driving without a valid driver’s license and he was
convicted of driving without a valid driver’s license as a result
of its expiration. He had numerous opportunities to make specific
requests for discovery concerning all of these code sections. He
also had the opportunity of submitting his own jury instructions
and making specific objections to the instructions given but he
choose not to exercise these options. The Defendant has made no
showing of any prejudice caused by the misnumbering. The City
submits that the misnumbering was a harmless error and that the
Defendant was properly charged and convicted of driving without a
valid driver’s license. For these reasons, the Respondent

respectfully requests that this Court affirm the conviction.

DATED this Zgiﬁ day of September, 1989.
%///A’ g //42;

PAULK J. /HOUSTON
Assistant City Prosecutor
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CERTIFICATE OF MAILING
I hereby certify that I mailed a true and accurate copy of

the foregoing instrument, postage prepaid, to Lyle Olsen, Box 193,

Riverton, Utah 84065, this gé day of %?%éz 1989.
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License reinstatement application under subsection 41-2-
112(6), U.C.A., $25; and

(4)

icense reinstatement application under sqpsection 41-2-
), U.C.A., 1f for an alcohol-related fense, an addi-
ee of $25 in addition to the fee ungér subsection (a);:

(S)
SS:

Renewal of

$10;

(6)
41-2-125(5) .,
of

(7) Renewal

$5;
(8) Renewal of license -
(9)
125(5),

exXtension of Class A,

$10;

(10)

S reinstatement after se
ungdse 0(3) (e), Utah Code xnnotated, or £1-5E-
44.1

SECTIN 41-2-104. CPERATORS MUST BE LICENSED.

(1) No person, except one expressly exempted under Ssctich
41-2-108, or 41-2-111, or subssction £1-2-121(4), or Chepter 22, 7T:i
Ooperete & motor venhicle on & highwev in this State unless ths
licensed as an cperator by the division uncer this Chapter.

(2) NO person, except those exempted under Section
cr, while within the: oassenger compartment of & vehicle,

~ ol B

or form of phvsicel control of @ vehicle b2ing
highwav unless thz p2rson 7o

e - -~ - o N b e
the tvpe or class of vehicle being




UTAH CODE
1956-1957

Motor Veaicles

41-24.

except in those instances where the context clearly
indicates a different meaning:

(a) “Vchicle™ mcans every device in, upon or by
which any persoa or property is or may be transp-
orted or drawn upon a public highway, cxcepting
devices moved by human power or used exclusively
WPHON statianacy 1ails ot tracks.

(b) "Motor Vchicle™ mcans every vehicle which
is sclf-propclicd and cvery vehicle which is prope-
fied by clectric power obtained from overhcad
(rollcy wircs, Lut not operated upon rails.

(¢) "Farm Tracior™ mecans ¢very mator vehicle
designed and uscd primanly as a farm amplement
for drawing plows, mowing machiacs and othef
implements of husbandry.

(d) “Pcrson” mcans cvery natural person, firm,,

copartnership, association or corporation.

(¢) "Owner”
legal title of a vchicle or in the event a vehicle is th
subject of an agreemeni for the conditional sale of
feasc thereof with the right of purchase upon perf-
ormance of the conditions stated in the agreemen
and with an immecdiaic right of posscssion vested in
the conditional vendee or lessee, or in the event of
morigagor of a vehicle is entitled 10 possession, then
such conditional vendee or lessee or mortgagor shall
be deemed the owner for the purpose of this act.

(N "Opecrator”™ means 2 person who is in actuz 1
physical contro! of a2 motor vehicle uporn 2 highway.

(g) oaresident” means every person who 5
rot a resident of this state and who has not so;ou
rned or engaged in any ga mu_l occupation in (hib
siatc for aa aggregate period of 60 days in the pre-
ceding 12 moaths.

(R) "Sircet or Highwayv™ meaas the entire wigh
between ,,'op:n\ h es of every wayv or place of

v pant thercof is open
tter of right, for

he division of drivers’

. s
ccords of the department of

-

cperated for

ftom school or and operated {of
cor ation for the trzasporiziion of chiidren 0
or 1r0... c.“ool

2

w

priviliege 10 ope
S 0% A Ak,

mezns the evidence o
moior vehicle over ke

2

vehicle.
noi mofs

every malor
o travel on
with the ground
means
blic zs willin

an

v

u

mecans a person who holds the

412

by motor vchicle for compensation, iacluding the
transporiation of persons or property under a con-
tinuing agreement with a person Or PCrsoas.

(s) “Privatc carrictr”™ mcans any person of
company not included in the terms “common
carcicr” or “contract carrice” which traasports pro-

Qecty, by wmatar vehice, af which the gecaar Qg
company is the bona fide owner, lessce, or bailee
and whea the transportation of such property is for
the purposc of its sale, lcase, or bailment or furth-
crance of any commercial enterprise, or who trans-
ports persons not for compensation.

(1) “Class A license ™ mcans the class of license
issucd for vchicles with a gross vehicle weight of
27.000 pounds or less when the vehicle is not oper-
ated as 2 contract carrier, comMmoan carricr,
dous materials cacricr or school bus.

J1-2-2. Opcrators must be liccased.

A person, cxcept one cxpressly exempted uader
Section  41-2-3, Scction 41-2-4, Scction 41-2-
7. or Subscction 13(4). shall not drive a
motor vchicle upon 2 highway in this state unless
the person upoa application has been licensed as an
opcrator by the depariment under the provisions of
this chapier. 157%$

hazar-
1983 °

41-2-

-3. Persons aot required {0 obtain license
Regulations - Owner-opcratars.

(@) No person shzll be required
i's liccns" for the pu"\ou

obtain

R
o.’

inc corps
ched unh

ions conce
equire

of this section.

rning exemp
<

from copcrator licensing
fCCCSSETY (O carry out the in

menis 2¢ are [Eaett

e : on

£1-2-<. Noacaresidents - When exempt {rom
license - Effect of Driver's Lxce ise Compact.
(i) A It o 16 vezrs of

For ANNOQTATIONS, consult the UTAH ADVANCE REFO
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http://Liccr.se

issued to him in his home state or country may operate a motor vehicle in this
State only as a Class A operator.

(2) A nonresident who is at least 18 years of age and who has 1in his
immediate possession a valid license certificate issued to him in his home
state™Qr country may operate a motor vehicle in this State as an operator in
the class.-or classes identified on the home state license certificate; except
those perééns referred to in Sections 41-2-501 through 41-2-506, U.C:A.

SECTIONS 41-2-169 THROOGH 41-2-110. RESERVED. £g7_as
11/2/87

SECTICN 41-2-111. TEMPORARY LEARNER PERMIT AFTER PASSING WRITTEN EXAM - IN-
STROCTION PERMIT IF ENRCEIED IN DRIVER EDUCATION PROGRAM. — #87-95

11/2/87
(1) The division, upon receiving en applicatisn for a license from a
person 16 years of age or dlder, may in its disgretion, issue & temporary
learner permit after the pef§qp has successfu)lly passed all parts of the
examination not involving the actusl operatXon of a motor vehicle. The
temporary learner permit allows thengpplicany/ while having the permit in his
immediate possession, to operate a‘mg;or vehicle upon the highways for &
o2riod of six months from the date of oplicetion 1in conformance with the
restrictions indicated on the p2rmit as rmined by rules of the divisioen.
=e7_C%
SECTION 41-2-112.  RESERVED. FeimEs
_‘.L/Z/E‘/
SECTION 41-2-113. DEPART¥ENT ~MARY IMPOSE RESTRICTIONS BASED ON DRIVING =zg7.¢5
ABILITY — NIOLATICN OF RESTRICTIDNS. * 11/2/87
any person to cperate in am
he restrictions immosed i license
Code Annotateld, S=ction

=07 CX
SECTIONS 41-2-114 /fAROGGH 41-2-123. RESERVED. j?;:}{
177 27
SECTION 41-2-1724. LICENSE TO BE CARRIED WIEN DRIVING - PRODOCTICR IN COJRT. Z£7-¢5
. 11/2/87
license in mis immeciete possession at
= and shell cispley it upon cemanc of &
T & IfislcC cepaty or inspactor ol ths
(2) it 1s & cefense to a charge uncer this section that the parson
charced produces in court & license lissued to him and velid at the time ©f nis
citation or arrest
SECTION 41-2-125.  EXPIRATION DATES OF LICENSES - RENEWAL — EXTENSION WITHOOT -g-_ ot
EXCMINATION — LICENSEES IN ARMED FORCES - FEES REQUJIRFED. ™ /0787

(1)  Every renewed 1
foarth vear following the

Tot D2 issusl to & person




again passed the examinations under Section 41-2-117, U.C.A., and has paid the
required fec.

(2) (a) The holder of a valid license may secure a renewal by making
application at any time within six months before the license
explres. Except under subsection (3), upon application for
renewal of & license, the division shall re-examine each
applicant as if for an original license. The division may, in
its discretion, waive that portion of the test designed to
demonstrate the applicant's ability to exercise ordinary and
reasonable control in the operation of a motor vehicle.

(b) The commissioner may allow the holder of a valid license to
renew the license more than six months prior to its expiration
date 1f the eapplicant furnishes proof that he will be absent
from the State during the six-month period prior to the
expiration of the license.

(3) At the discretion of the commissioner and under standards estab—
lished by the division, licenses may be extended for £four vears without
examination for llcenseas whose driving recorés for the four years immedlately
preceding the determination of elicibility for extension show driving
violation penalty cowwts not exceedinc 30, no suspensions or revocetions, and
no outstanding warrants for treffic violetions. However, a person 65 years of

age or older shzll take and pass the eve erxaminetion specified in Section 41-
2-117. U.C.A. An extension may not be ¢ranted to any psrson who is identified
by the c"\s cn as havinc e medicel imszirment which may represent a hzzard to
pablic safetyv.

(£) Utah licenses held by persons ordered to active duty in any of the
armec forces cf the United States shell Dz honored as velid until 90 davs
after the p2rson has bzen discharced or nas left the sarvice, unless the
license is suspznded or revoxed by the division, or the licensee upietes the
information or photogreph on the license certificete. If chances are mace,
the licensse shzll renew his license uncer subsection (2).

(S) The e&ppli
accompanied by a f

SECTINS 41=2-126 THROOGH 41-2-132. RESERVED.
SECTION 41-2-133. VIEAIIN OF LICERSE PROVISIONS.

It is & class "BY misdemeanor fQr & DIz

(1) Display or cause or permit to be
any license kxnowing it is fictitious
suspended, or altered;
(2) Leng, Ynowihgly p2rmit the vsz of 2 license issusd to him, bv a

D2rson not eng
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