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STATEMENT OF JURISDICTION 

The Court of Appeals has jurisdiction over this matter pursuant to Utah Code 

Ann. 78-2a-3(2)(h)(1953 as amended) 

STATEMENT OF ISSUES ON APPEAL AND STANDARD OF REVIEW 

I. The trial court made adequate findings of fact when awarding the marital real 

property to the parties. 

Standard of Review: "Trial courts have considerable discretion in adjusting the 

property interests of the parties." Bumham v. Bumham, 716 P.2d 781 (Utah 1986) 

II. The absence of a finding in regard to the second mortgage was harmless 

error. 

Standard of Review: "The appellate court does not reverse for mere error, but 

only if error is substantial and prejudicial." Keslerv. Rogers, 1975, 542 P.2d 354. 

ADDITIONAL STATEMENT OF FACTS 

The following additional facts should be added to the Statement of Facts in 

Appellant's Brief. 

1. The clear intent of the parties was to put both properties, Mrs. Romero's home 

and Mr. Romero's condo, in both names, but only Mrs. Romero's home was put in both 

names. (R. 379 p. 27) 

2. Both parties came into the marriage, which was rather short in duration, less 

than three years living together, with a home or condo with no equity. (R. 319) 



3. Mr. Romero received $650 per month rent from his condo while he lived in 

Mrs. Romero's home and put it in his own separate bank account so he obtained all of 

the equity in that property. (R. 397 p. 101) 

4. At the time of the trial in this matter the value of Mr. Romero's condo was 

$121,000 and the balance owing on his condo was $76,000 leaving equity of $46,000. 

(R. 397 p. 110) 

SUMMARY OF ARGUMENT 

The trial court had adequate findings as to marital assets, but found that Mr, 

Romero's condo was his separate property and not a marital asset. Therefore, there 

was no need for the trial court to include in its findings the alleged second mortgage. 

The absence of a finding as to Mr. Romero's alleged second mortgage was 

harmless error 

ARGUMENT 

I. THE TRIAL COURT MADE ADEQUATE FINDINGS OF FACT WHEN 

AWARDING THE MARITAL REAL PROPERTY TO THE PARTIES 

Trial courts have considerable discretion in adjusting the financial and property 

interest of the parties, and its actions are entitled to a presumption of validity. Bumham 

v. Bumham, 719 P.2d 781 (Utah 1986) Further, because the trial court's distribution 

of property is presumed valid, the Court of Appeals will not disturb the trial court's 

distribution of property on appeal unless it is clearly unjust or a clear abuse of 

5 



discretion. Rasband v. Rasband, 752 P.2d 1331 (Utah Ct. App. 1988) and Munns v. 

Munns, 790 P.2d 116 (Utah Ct. App. 1990) Lastly, a trial court does not consider 

property division in isolation. Rosendahl v. Rosendahl, 876 P.2d 880 (Utah Ct. App. 

1994) 

In the present case, the trial court considered all of the evidence as to marital 

assets and equity. Specifically, the trial court found that Mr. Romero's condo was 

separate property and not a marital asset. (R. 320 paragraph 12) Although the trial 

court found the values and debts on both Mrs. Romero's home which was found to be a 

marital asset and on Mr. Romero's condo which was not, (R. 320 paragraph 11) the trial 

court was not required to do the same. Since Mr. Romero's condo was not a marital 

asset, it was not necessary to make a finding as to value or debt. Contrary to Mr. 

Romero's argument it is not reversible error to not value a non marital asset. Kunzler v. 

Kunzler, 2008 UT App 263. However, the trial court felt it was necessary to do the 

same to apparently add another reason for the trial court's deviation from the general 

presumption that marital property be divided equally. But, the trial court did not need to 

rely upon the equity in Mr. Romero's condo since the trial court found that he had 

already received the $650 per month rent from his condo. (R. 321 paragraph 13B) 

More importantly, the trial court had the right to find, based upon Mr. Romero's 

testimony, that at the time of the trial the condo was valued at $121,000 and the 

balance owed on the condo was $76,000, leaving equity of $46,000. (R. 379 p. 109-110) 

Although, Mr. Romero on appeal claims that his alleged second mortgage of $23,000 

was not taken into consideration by the court, Mr. Romero specifically testified that the 

balance of the debt on the condo at the time or trial was only $76,000. (R. 379 p. 110) 



He further testified that the condo had increased in value during the marriage of 

approximately $36,000. (R. 379 p.112) It is true that later in his testimony, Mr. Romero 

discussed his second mortgage that he obtained in 2003, but he never changed his 

testimony as to the debt on the condo at the time of the trial of being $76,000. In Mr. 

Romero's brief he submits his testimony in the Addendum on page 124 of the transcript 

that he had a first mortgage of $85,000 and a second mortgage of $23,000, but offered 

no exhibits to substantiate the same. The trial court had the discretion to believe his 

first stated testimony as to the debt only being $76,000. (R. 379 p. 110) 

The trial court found that there were sufficient exceptional circumstances that 

supported the trial court's deviation in awarding to Mrs. Romero all of the equity in her 

home. (R. 321-321) On appeal Mr. Romero does not argue that the trial court abused 

its discretion in awarding all of the equity in Mrs. Romero's home to her, but only argues 

that the trial court failed to make a finding as to the second mortgage. Again, since Mr. 

Romero's condo was not a marital asset the trial court was not required to make said 

finding for the distribution of marital assets. 

Apparently Mr. Romero is also trying to argue that the trial court should have 

considered that the equity in his condo was only $23,000 rather than the $46,000 when 

the trial court awarded him his separate property, and Mrs. Romero all the equity in her 

home but this argument is not presented in his brief so Mrs. Romero is not quite sure. 

In any event said argument is misplaced, since Mr. Romero would have to marshal all 

of the evidence to show that the trial court did not have any basis to make said property 

division. This he could not do, since the trial court had sufficient evidence as stated in 



the findings to support the distribution regardless of whether Mr. Romero's equity in his 

condo was $23,000 or $46,000. (R. 317-325) 

II. THE ABSENCE OF A FINDING REGARDING THE SECOND MORTGAGE 

WAS HARMLESS ERROR. 

Mr. Romero argues that the trial court erred in not making a finding as to his 

second mortgage. However, as stated above, Mr. Romero's second mortgage was on 

his condo which the trial court found was his separate property and not a marital asset. 

Not withstanding the same, the trial court did make a finding as to the debt on Mr. 

Romero's condo at the time of trial which was based upon his own testimony that it was 

$76,000. (R. 397 p. 110) Rule 61 of the Utah Rules of Civil Procedure states in part, 

"The Court at every stage of the proceeding must disregard any error or defect in the 

proceeding which does not affect the substantial rights of the parties." Further, "to 

succeed on appeal, appellant must show not only that error occurred, but that it was 

substantial and prejudicial in that appellant was deprived in some manner of a full and 

fair consideration of disputed issues. ProMax Development v. Mattson, 1997, 943 P.2d 

247. Mr. Romero cannot show this. First of all an error did not occur, since the trial 

court did not have to make a finding as to a non marital asset, and in fact knew about 

the second mortgage and discussed the same and decided to accept Mr. Romero's 

initial testimony as to the 2007 value and the debt of only $76,000. (R. 397 p. 206-207, 

Addendum to Mr. Romero's brief) Further, Mr. Romero was given a full and fair 

consideration of the issue of the division of marital assets and the trial court was aware 



of his position regarding the second mortgage, but based upon all of the evidence and 

within its discretion decided to award Mrs. Romero all of the equity in her home. 

CONCLUSION 

Accordingly, the order of the trial court should be affirmed. 

Respectfully submitted this 1$ day of January, 2010. 

Richard S. Nemelka, Attorney for Alice Romero 
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