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)
)
)
)
)
v. g Case No. 7753
g ,
‘BILL HUNT and JOHN MARSHALL, ;

)

Defendants,

‘BRIEF OF DEFENDANT VERNAL ANDERSON

FILED

JAN2 2 1952 McCullough, Boyce & McCullough
Aptorneys for Defendant

Cler, Supreme Court, Utah
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IN THE SUPREME COURT
OF THE STATE OF UTAH

PLEWE CONSTRUCTION COMPANY, )
a corporation, and THE ;
STATE INSURANCE FUND, !

_ Plaintiffrs, ;

Ve g Case No. 7753

THE INDUSTRIAL COMMISSION )
OF UTAH, VERNAL ANDERSON,
BILL AUNT and JOHN MARSHALL,

Defendants,

BRIEF OF DEFENDANT VERNAL ANDERSON

STATEMENT OF FACTS

Plaintiffs have set forth in their 8tate-
ment of FPacts points which are not argued in
their brief. It is concluded by defendant that
these points are walved.

The facts as set forth by plaintiffs are
rather sketchy and, sinece thls case mmst turn
principally upon the facts as elicited from
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-2 - |
neceasary that a more detalled statement re-
garding various points be made,

With reference to the tarpaulin which was
placed upon the reof in order that the shing-
ling operation could be carried on, defendant
Anderson testified as follows:

"Q. Was there anyone else that gave you
instructions and supervised the work?

A. Mr, Plewe directed the roof along
with the shingles, and he directed that they
put a tarp over the roof 80 as torcont;nne )
the shingling if the snow started.” R. 13-1l,

Defendant Anderson further testifled:

"Q. You stated in your testimony that
Mr. Plewe came up and supervised the placing
of the tarp on the roof so you could go on
shingling in inclement weather?

A, Yes,

Q. He came up and supervised the placing
of that tarp? ]

A, Yes.," R, 21,

The tarpaulin was & large one. Mr. Hunt,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Miiseum and Library Services
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ecouple of carpenters and Mr, Plewe's brother
placed the tarp over the roof. The exact son-
versation that took place between Myr. Plews
and the group there present, with reference to
the placing of the tarp on the roof, could not
be remembered by any of the witnesses. How-
ever, it was the general opinion that when Mr.
Plewe spoke, it was assumed he spoke to the
group on the roof in directing them what to
do. R. 21, 22, 53. It was Mr. Plewe who
decided where and how the tarp should be
ﬁlaeod. R, 2L, 26,

With reference to the question of pay,
defendant Anderson, when asked from whom he
expected to receive his pay, answered, "from
the Plewe Construction Company inasmach as
they were doing the job." R. 15.

¥r, Hunt, in testifying regarding the
question of pay, stated as follows:

"Q. Were you going to pay Mr. Anderson
yourself for this work or was he going to

receive his pay from the Plewe Construction

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

c ? Library Services and Technology Act, administered by the Utah State Library.
0@‘ »w Machine-generated OCR, may contain errors.



- -

A. He was to recelve it through the
Plewe Construction Compeny. The general
understanding is that when a shingler goes
and gets a job somewhere he may get help from
somebody and he may get pald and then pay the
other gellow, tq save making out separate
checks." R. 3l. _

Mr. Hunt testified in t&lking with ¥r.
Plewe that 1t.was his understanding they were
to be paid $3.25 per square, this being the
prevailing wage for shinglers. R, 32, 38.
They did not furnish any materlal such as
shingles, nails, etc. The only things fur-
nished by them were labor and tools. R. 32,
The defendant Anderson was to recelve exactly
the same wage as Mr. Hunt and Mr. Marshall,
l.e., $3.25 per square. About halfway through
the job Mr, Hunt and Mr., Marshall asked Mr,
Plewe for more moeny and he agreed to pay them
$3.50 per square, an increase of 25¢ per
square. R, 3.

Mr. Marshall, in testifying as to how he

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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answered as follows:

"A. We had an ad in the paper, "Leaky
Roofs Fixed," and Mr. Plewe called up and
said he would like us to work on the Church,
so I said that me and my partner would go
down and look at it. I told him 1t would be
$3.25 a square, but my partner would have to
look at 1t." R. 52.

With reference to the gueation of part-
nership, if one existed, Mr. Marshall testified
as follows:

"Q. Did you conaider yoursself as a
partnershlp, as a legal entity; d4id you divide
your earnings?

A. Yes.

Q. Had Mr, Hunt done twice as much work
as you 4id, would you divide sgually?

A, We do the same work 1f two works on
the same job and they divide 1it,

Q. It is more convenlent to work to~
gether than alone?

"

A, Yes, and less dangerous. R. 53.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Mr. Hunt, with reference to this quesa-
tion of partnership, testified as follows:

"Q. Let's go back just a moment. You
and ¥Mr. Marshall were in partnership, were
you not, 1n_the shingling business?

A. No.

Q. How did you and Mr. Marshall get
togethqr?

A, I met Mr. Marshall on a construction
job.

Q. You both worked on construction jobs
prior to this?

A, Yes.

Q. How did you happen to get into the
shingling work?

A. I was working with another old
fellow at the time, and Mr. Marshall was
doing a house on the same project, and we
got together and decided we could work better
together and faster than working alons, so

we took other houses on the same project, and

?pnm‘orgg r/ng’Qmmu{\' ?ﬂk%‘mj\'. l‘uﬂ%g for <;1gm:ulmn providea 1\’/1(’ //7‘71;1'{r,uf Museum and Library Services
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Mr. Hunt and Mr. Marshall had done some
shingling prior_to the time defendant Anderson
came on the job., Mr, Hunt, in testifying
regarding this situation, stated:

"A, It was wintertime, and a lot of
snow, and the general contractor on the
bullding wanted it eompleted as soon as
possible, so0 he instructed us, that is me
and John Marshall, to get all the help we
possibly could on the roof to get it done
es quiqkly as possible,

Q. Then it was in pursusance of those
instruqtions you placed that ad in the paper?

A, Ve wanted to get more men on the
Job, so I placed 1t." R. 30, L1,

There was no particular time that the
shingling was to be done. Regarding this
question, Mr. Hunt testifled as follows:

"Q. In this particular instance did
you have any agreement with Mr. Plewe with
reference to the time during whiech you would

be shingling?

Sponsored by the S.J. Quinftey Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Q. As a matter of fact, during what
time would you shingle thlis job? _ ‘

A, VWhen the westher permitted.™ R. l7.

(R. 50, 51) A

"Q. Now isn't it a fact, Mr. Hunt, that
as a practical matter you shinglers work when-
ever the weather permits, and you don't go up
there when it 18 snowing, for fear of falling
off and breaking your neck? You shingle when
it 1s safe to do s0?

A, Yes.

Q. And you shingle on S8aturdays and
Sundays as well?

A. Yes.,"

The evidence as to the method and manner
of applying the shingles on the roof is, of
necessity, rather limited. However, the ine
structions that were recelved were glven by
¥r. Plewe and Mr. Plewe's brother to Mr. Hunt,
Mr. Marghall and Mr. Anderson. R. 30.

Mr., Hunt testified in this regard as
Tfollowe:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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was Mr. Plewe wanted us to pe sure to put the
shingles on a certain width,

Q. What was that width? _

A. A quarter of an inch apart, that is,

Q. A quarter of an inch apart?

A. Yes." R. 36, 37.

¥r. Hunt testified further as followa!

"Q. Did you receive any more instruc-
tions from Mr, Plewe about how the shingles
were to be put on, except what you have
stated, the spaece to be a quarter of an inch?
Did you receive any additional instruections
or were any additlional specifications made by
Mr, Plewe as to the way the job was to be done
besldes that?

A, Yes,

Q. What was i1t, the conversation which
involved additional instructions and specifi-
cations?

A. Mr, Plewe also sald that we should
8plit some of the wider shingles so we would

not have too many of the wider shingles up
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there, and to split the wider ones in half,
and also to space the shingles five‘inchon
to the weather, and general outline,

# R W

Q. What about the kind of matgrial?

A. VWhere to find the shingles. |

Q. Where? »

A. At & place on the ground, and the
nails were up in the second story.

Q. Now that encompasses the whole con-
versation? ]

A. Kot on the whole job, no.

Q. What else happened with respect to
that?

A.A Later, Mr. Plewe, a brother, I
belleve, came up on the roof and told us
also that we were to split the ghingles, and
¥r, Plewe here instructed him to tell us to
8plit the shingles, and princ@pally to watch
us to see that we did the job.

Q. One of the things that Mr. Plewse
said to you was about splitting the shingles,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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and his brother alsc came up and spoke about
splitting the shipgle§? ]

A. Yes." R. 38, 39.

Mr. Marshall in testifying regarding the
same matter stated that Mr. Plewe's brother
was up there most of the time 1qokihg over
the shingling work, ete. R. 53, ’

Mr. Hunt testifled that it was M, Plewe's
opinion that they should split the shingles
and upon receiving sueh instructions, they
split the shingles as required by Mr. Plewe.
R. L5, _

¥r. Hunt and Mr. Marshall did not shingle
the entire roof, They shingled approximately
85% of the roof, at which time further work
had to be done before any further :hipgling
could be accomplished. R. Lk, 45, L9. wr,
Hunt in regard to this testified as follows:

"Q. What was the reason you didn't
come back and finish the job?

A. My, Plewe paid us off in gull for
what shingling we had already done,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Q. And he didn't call you back to do
any more? : ) )

A. That is right.” R. L5. _

Besides Mr. Hunt and Ny, Marshall, Mr.
Plewe and two carpenters also shingled on
the roof. R. 51, This was a project of the
L.D.S. Church and "donation labor" was used.
One man was furnished by the Church who also
did lhingling‘on the rocof. However, as testi-
fied to by Mr. Marshall and Mr. Plewe, the
shingling this man put on had to be removed )
as he had started at the wrong corner. R. 59,

¥Mr. Hunt testifled he did not consider
himself an independent contractor within his
understanding of that term. R. L0, 48, k9,
52, Mr. Marshall also testified that he did
not consider himgslf a shingling contractor
and as far as Mr, Marshall could remember
there was nothing in hls conversation with
Mr. Plewe concerning the word sub-contractor,

R. 5h.
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the job and watched the shingling being done,
R, 69, 70. Mr. Plewe testified that all thelir
sub-contracts were written and that such eon-
tracts refer to the general specifications,
etc. However, Mr., Plewe further testifled
that there was no written contract with Mr.
Hant or Mr. Marshall, Mr. Plewe further
testified that with many of thelr sub-contrac-
tors with whom they dealt repeatedly, they
did not have written contracta. There was
nothing specifically in the record to indicate
whether Mr. Hunt or Mr, Xarahnll had ever
worked for Mr. Plewe prior to thls occasion.
However, the general understanding gained by
reading the record 1s they had never worked
for Mr. Plewe prior to this time. R, 67, 68,
71. ]

Mr. Plewe, with reference to the question
of instructions to the shinglers, testified:

"Q. Did you give them any directions or
instruetions other than these specifications

which have been heretofore mentioned as
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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general way in which the job was to be done?
A. Not particularly, They were both
good mechanics and doing a good job." R. 67,
ARGUMENT
POINT I. DEFENDANT VERNAL ANDERSON WAS AN
EMPLOYEE OF THE PILEWE GCONSTRUCTION COMPANY AS
DEFINED IN THAT PORTION OF SECTION }2-1-40,
UTAH CODE ANNOTATED, 1943, WHICH READS AS
FOLLOWS ¢
"#here an employer procures any
work to be done wholly or in part for
him by a contractor over whose work
he retailns supervision or control,
and sueh work 1s a part or process in
the trade or business of the eémployer,
such contractor, and all peraons
employed by him and all sub~contractors
under him, and all persons employed by
any such sub-contrsctors, shall be deemed,
within the meaning of this section,’
employees of such original employer.”
In order for a person to qualify as an
- employee under thils section of the Code and to
be eligible for compensation from the original
employer, two requirements must be met, (1)
the original employer rust retain supervision
or control over the work of the contractor

wongoiggd ¥y thaSy). Quinney Law kibrary. Fundir >fmﬂym:u/ 7 pr'm'ﬁ;/h Lthe Institute of Museum and LibrarygServices
an& ( 217 tshb[_ih‘;oika\' (mgrtlog_\ ’ B adl u'x'rpL ht’ L'tgn:m /IZDGOS 8 in

Machine-generated OCR, may contain errors.




the trade or business of the original employer.

This section of the Code was construed in the
case of UTAH FIRE CLAY CO, VS, INDUSTRIAL COM-
MISSION OF UTAH, 86 Utah 1, 3, 7, 4O P. 24
183. In an opinion by Justice Folland, he

refers to this portion of the statute and states

as follows:

"The last part of the quoted paragraph
specifies that independent contractors
aro employers, and derinaa the ternm

"independent contractor.” The first part
of the paragraph indiecates what persons
operating under contract with an employer
are not independent contractors, but are
empleiees for the purposes of the act,
notwlithstanding the relationship between
the parties may be evidenced by oral or
written contract. To determine whether
such contractors and their employees are
to be regarded as employees within the
statutery provision, a twofold test is
supplied: (1) Is the work a part or
process 1in the trade or business of the
employer? And (2) does the employer
retain supervision or control over the
work of the contractor?

"The question for determination is,
not whether R. S. James was acontractdr,
but whether, notwithstanding the contract
relationship which 18 clearly shown and
which might be echaracterized by some of
the elements incident to the relation-
ship of independent contractor, 1t is
such & relationship as is covered and
referred to in the first sentence of the
quoted sectlon of the statute as distin-

sosogaished. from the. status.ofl. Andependent s ..
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contractor defined in the latter part of
the section."

Further the court states:

"The test of the statute having been
met, 1t 1s not controlling that Franklin
was pald by way of commission instead of
a salary or wage, that he received part
of the commission paid to James, or that
he may have been employed or might be
discharged without the consent of the
company having first been obtained, or
that the truck he used did not belong toé
the company. Eng-Skell Co, v. Ind. Acc.
Com., Cal. App. 210, 186 P, 163. The
statute provided that, where the stated
conditions exist, the contractor, his
employees or subeontractors 'shall be
deemed within the meaning of this
Section, employeesa of such original
employer.' The sztatutory provision which
we have quoted has practically no witality,
unless it is applicable to a situation
such'%a disclosed by the record in this
case,

(See also Grabe v, Ind. Com., 38 Arizona
322, 299 P, 1031).

There is little argument that shingling
iz & part or process in the business of gensral
contracting, Plaintiffs! maln objection, as
set forth in their argument, is that defendant
Vernal Anderson was not an employee because he
or ¥r, Hunt or Mr. Marshall were not under the
supervision or control of Plewe Construction

Gompnngwaxdﬁuﬁh&&wsae@&mnmms&m&wwhamm@mWwaymyw
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and a8 1t has been construed by this Court in
Utah Fire Clay Co. v. Industrial Commission
(supra), it is apparent that where the original
employer retains supervision or control over
the work of the contractor that the employees
of sald contractor are covered under the terms
of the Workmen's Compensation Ast,

In defining the terms "supervision" and
"econtrol™ this Court has stressed the right to
control, as the factor that governs, and not
vhether that right is exercised. (See Com-~
mission of Finance of Utah, Administrator of
the State Insurance Fund, et 2l, vs. Industrial
Commission of Utah, No. 7726, deted January I,
1952, and cases cited in concurring opinion of
Justice Wolfe).

Plaintiffs stress the point that defendant
Vernal Anderson was working for an independent

contractor and that there was no retention of

supervision or control. In the case of PARKINSON

ET AL, VS, INDUSTRIAL COMMISSION, 110 Utah 309,
313, 172 P. 24 136, the court in an opinion by

Mx' &on. lhl/s Me ’umWOM‘j\, thijfnfm' @‘QMth&?
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Utah Code Annotated, 1943, had this to say:
"From these definitions it is apparont
that whether a workman is an "employes" or
an "independent contractor" is dependent
on (1) whether the employer has the ri%
to eontrol his execution of the work,
whether the work done or to be done 1a a
part or process in the trade or business of
the employer, and (3) whether the work done
or to be done is a definite job or plece of
'Orko
This Court has on numerous occasions had
before it questions regarding this point of the
right to econtrol the execution of the work and
the particular meaning to be ascribed te it.
However, after reading a good number of the
cases involved, in addition to the ones ocited
by plaintiffs in their brief, it is defendant's
position, and I am sure 1t is eoncurred in by
this Court, that each case must stand or fall
on its own facts} that any one particular element
cannot conclusively determine whether the right
to econtrol the execution of the work exists or
not, but rather, if collectively the various
factors lend to the condlusion that this man is
an employee because his employer can tell him

how to do the work, the manner in which it is to
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be performed and controls the employee's
asctions except as to those things where the
exercise of supervision or control would be A
pointless, (See Christean, et al, v. Ind. Com.
113 Utah 451, 196 P, 2d 502). Justice Wolfe
in his very excellent dlscourse entitled
"Determination of Employer-Employee Relation-
ships in Soecial Logislation"‘columbia law
Review, June 19[i1, had this to sayé

"At an earlier period when judges
were considering situations in which 1t
was necessary to determine which of two
persons was the master of the torticus
actor, they never considered that from
their sensible solutions of the practical
problems involved there would emerge a
doctrine which was to be used as a device
to change an employse's lezal relation-
ships merely by subtracting the right of
control over means and methods. They
never conceived that by losing sight of
the real basis of their declesions, & sales-
man or & truck driver or a negro cotton-
picker, in continuous daily labor for a
single employer, would be excluded from
employee status by terming his work an
independent calling, ereated by an
employer expressly foresoing the right of
control over detalls where supervision
was, in d4ny event, impracticable or im-
possible.

"The 'right of control' test, used as
a mere rule of thumb and divoreced from the
factual situations from whieh it origin-

5’,70”\-()@/#%@) leg'-gtlgmrjpﬂrxl'i%‘ y{zm_( /mrm%ﬁ’c 1Qxlr7vfpug?w %Qzﬁynel r'(t_\’ Shj’ea
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long~time cook, who had become familiar
with the master's gustatory inclinations,
into an independent contractor by agreeing
to relinquish his right ef control over

the manner of his cooking or the menus to
be served. This perversion of the doctrine
of independent contractorship was unfore-
seen even in the tort field. The astonish-
ment of the common law judges would have
been great if they had known how attempta
would be made to use the doctrine as a
device to escape, not only the severe rule
of respondeat superior, but also the statu-
tory obligations 1mpossed, regardloas of
tort, by a later society.”

Defendant has set forth in his Statement of
Facta those points which he feels lend to the
necessary conclusion that Plewe Conatruection
Company retaine@ supervision and control over
¥r, Hunt and Mr., Marshall snd defendant Anderson
as well. There 1s a definite limitation as to
the amount of control and supervision wgieh can
be exercised in the shingling operation. The
following 1s a summary of the detalls set forth
in defendant's Statement of Facts:

Mr, Plewe decided that a tarpaulin shquld
be laid over the roof and he instructed Mr,

Hunt and Mr. Marshall end a couple of carpenters
to place that tarp and how it should be placed.
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the defendant Andgrson‘was to recelve exact@y
the same pay, i.e., $3.25 per square, as Mr,
Hunt and Mr, Marshall, whom pleintiffs contend
were independent contractors sub-contracting‘
the job under the Plewe Construction Company.
Further, with reference to the qgestion of Pay,
about halfway through the job Mr, Hun'c and Mr,
Marshall asked for an increase and Mr. Plews
granted them an increase to $3.50 per aquare,
which conclusion would hardly lend itself to
the construction that these men had a contract
for a2 definite Job or a plece of work,
Plaintiffs in their brief have stressed
the point that Mr, Hunt and Mr, Marshall were
in partnership and for that reason defendant
Anderson would not be covered under the provi-
sions of the Workmen's Compensation Act.
Whether that be true or not is immaterial, but
it should be noted that Mr, Hunt testifled that
he was net ir partnership with Mr, Mershall,
Mr, Marshall testified they were in partnership

mrely because 1t was more convenient to work
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the plaintiffs could construe & legal entity i
from such a statement, _ f
After Mr. Hunt and Mr. Marshall had done M
some shingling, they were instructed by Mr, |
Plewe to get more men on the job and, as &
relult; an ad was placed in the paper to which
defendant Anderson responded, Mr, Hunt teati- ﬁ
fied it was pursuant to thqse'instruetiona that

an ad was placed in the paper.

With refergnce to the question of when the
shingling was to be done, there was no set time |
as to when Mr. Hunt or Mr, Marshall or defendant
Anderscn should shingle. Mr, Plewe's concern
was to get the roof shingled at the earliest
possible date., Mr, Hunt testified that as a
practical matter shinglera work whenever the
weather permits and if it is snowing they do

not work for fear of injury; that they may

shingle on Saturdays and Sundays as well,

As to the application of the shingles ‘
and the instructlons that were given, both Mr,
Plowe_and M, P;ewe's brother gave instructions
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to the following effect: Thet the shingles
were to be put on at a certain width, a quarter
of an inch apart. It was Mr. Plewe's opinion
that the wider shingles should be split. Mr.
Plewe's brother was present to see that thils
was done. The ashingles were to be placed five
inches to the weather.,

The Plews Construction Company furnished
all the materlials to be used in the shingling
operatien, Mr., Hunt, Mr. Marshall and defendant
Anderson furnished only their labor and tools.

Mr, Plewe testified that he was present
dvring the entire operation and, furthermore,
¥r. Plewe's brother was present looking over
the shingling of the roof.

Mr. Plewe decided that the last 15% of the
shingling should be done by other than Mr. Hunt
or Mr. Marshsll. )

Furthermore, Mr. Plewe himself shingled,
80 did two other carpenters and a third man who
was furnished by the L.D.S. Church,

Plaintiffs, in their brief at page 9, have
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Marshall how they were to sarry the bundles of
shingles up the ladder or how many they should
carry on each trip. Furthermore, they were not
told how they should carry their tools or in

what manner they should hammn? the nails, whether
by long strokes or short taps, Plaintiffs cite
this as evidence of lack of control or super-
vision of Mr. Hunt and Mr. Marshell. Certainly
if ¥r. Hunt and Mr, Marshall were good mechagies,‘
as evidently they were as testified to by Mr,

Plewe, it would not be necessary to instruct
them as to the length of their strokes, how they
should carry their toels and the number of
shingles they should carry up a ladder. Any
lack of supervision or control regarding these
factors would certainly be pointless and have

no bearing on the ultimate question of employerw

employee relationship. (See quetation from

Columbia Law Review cited supra). :

{

Mr. Plewe testified that all of their sub-
contracts were written. However, it 1s specifie

in the record that Mr. Hunt and Mr. Marshall |
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had no written contract, |

As stated in the Gommisaibn'a decision |
dated August 27, 1951, "it would be difficult
to imagine how company supervision over the
shingling operation could have been any more

complete, as it sppeared that Mr, Hunt and Mr,

Marshall complied with every direction and
suggestion made by the company with reference
to the work."

With reference teo the third element whieh

Justice Wolfe set forth in the Parkinson case
as to whether the work done or to be done is e
dofinitg Job or plece of work, there 1s thig to
be said. It is true that I, Hunt's and Mr,
Marshall's job was limited to shingling, but,
as has been previously stated, Mr. Hunt and Mr,
Marshall were not the oﬁly ones who ghingled

on this job., Mr. Plewe, himself, shingled, two
carpenters shingled, and some men furnished by
the L.D.S, Church shingled.

This Court in the case of PARKIN3ON, ET AL,
VS. INDUSTRIAL COMMISSION (supra) stated: (Utah
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Reports - P. 316, 317)

"The test of a "definite Job or piece
of work" must be taken largely with the
fact that such work 1s of the type that
the workman did as gart of his independent
calling, i.e., his "own business."”

Certainly many employees do & definite

gob orApgece of work., 1in fact any employese
does that at a partlcular time. o
definite Jjob meant 18 somsthing not usually
dones by the employer &s part of his busi-
ness but somsthing he usually gets some
outside party to do. The "definite job"
test is really not helpful unless 1t 1s
taken in connection with other factors or
limited to jobs such as are usually done

by outslide parties in pursuance of their
independent callings such as construction
of buildings or some job not in the line

of the employer's business but something
which he finds necessary or desirable in
the furtherance of his business.”

The Industrial Commlssion has found from
the factual evidence that defendant Vernal
Anderson was an employee within that portion
of Section l12-1-l40 &8 quoted supra, The facts
presented show the retention of the supervision
and control which is necegsary, and it is the
defendant's contention that thers 1is substantial
evidence to support the Commlesion's findings.
This court, in an opinion by Justice Henroigd,
ln:mhomaamm&aaiommoﬂmﬁmnang@mmtmutahyma@qam;qu
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f1led January l, 1952, had this to sayt

"The last mentioned evidence lends
mich merit to plaintiffts contention that
such faects point up an independent con-
tract, and were this evidence not in
conflict with that set out hereinabove
which points up a master-servan relation-
ship, we would feel constrained to upset
the findings of the Commission. But we
cannot choose between two sets of facts,
both of whieh are substantial. Since
there is substantial evidence in support
of the findings, we are compelled to sus-
tain the Commission, under Title [2-1-79,
Utah Code Annotated, 1943, as amended,
and the rule often enunciated by this
Court as reflected in Camacheo v. Indus-
trial Commission, Utah s 225 P,
2d 728, and cases therein clted."

Plaintiffs have cited in thelr brief a
number of cases whieh support the general
propositions of law which defendant reliles
upon, Hovgver, there ean be no comparison
between those cases and the case at bar in
respect to the factual evldence, The gross
dissimilarity of facts precludes one being a
precedent for the other,

CONCLUSION

In conclusion 1t 1s respectfully submitted
that the decision of the Commisslon should be
luwtuﬁnaaiq_dMﬁhav%ﬁgm%?gmingfﬁ " PLeWe Cotiw
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struetion Company and the State Inaurance F‘und

should be ordered to abide by the decislon of

the Commisslion. ’ |
Respeetfully submitted,

McCullough, Boyece & McCullough
Attorneys for Defendant
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