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IN THE SUPREME COURT
OF THE
STATE OF UTAH

ROBERT T. WAGNER and
REBECCA L. WAGNER, his
wife,

Appellants,

Civil No. 7761
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Clerk, Supreme Court, Ut;agm RICH & KIRTON
Attorneys for Appellants
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IN THE SUPREME COURT
OF THR
STATE OF UTAH

ROBERT T. WAGNER and =
REBCCA L. WAGMER, his
-u.,

Appellants, )

—~yg- Y

JUSEPH A. ARDERSON, |
Respondent , ;

" BRIEF OF APPELLANTS ~ #
STATEMENT OF rms

Appellants commenced m; mm mgaiaat
respondent on the lith dey of ..A‘W’ 1950, In
their cemplaint, they alleged that tha parties
entered into a contract for the sale of ¢srtain
resl property, appellants as ullc;; md
dent as buyer; that sppellants tendered the




.

price acsording to the terms of the sgreement and
that respondent refused to perfarm. Appellants
further allegedthat they suffered certain apecial
danages by reason of the defendant's refussl to
rided,
inter alia, should either perty fall to warry out
the terms and conditions of their agresment, that
such party should pay all expenses of enforeing
the agreement, ineluding a ressonsble attorney's
fee; that sppellants had been reguired to employ
counsel in prosecuting this action and should be
entitled, under the mtmt; te recover 2 ysasone
able attorney's fee, The allagatim of appeilants!
second alternative osuse of actien are not material.

Within the time allowed by law, respondent
filed various motictis, the only one of which, here
before the eourt, is respondent's motion to dianiss

performj that the contract sued upon pre

as amended,
Thereafter, on the 25th day of Auvgust, 1951
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o o
respondent served appellants with notice that
he intanded to proceed with the contrast and also
tendered the purchase price. That tender, it will
be noted, was limited to the purchase price cover-
ing the sdle aof the real property. Mmmm
tender made for attorneys' fees or dameges.

As set out in appellents’ affidavits (Tr.
14-17) when the notice and tender was am,ru-
pondent was notified that sppellanta would bae
willing to proceed with the eloaing of the sale of
the real property, previded the other matters come
plained of by them in their ecomplaint, viz: attor-
ney's fees and speclal ds hages v
determination of the court. Further, sppellsn
counsel there said that the par&&mamt te enter
inte a stipulation setting forth m reseyvetiocn
of the sppellants’ right to have the sowrt hear
and determine the said matter of attorney's fees
and special damnges,

be reserved for the
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Respondent 's coungel theresupon stated in substance
that sueh a stipulation would be unnecessary for
the reason that the action was neot being dismissed
by the parties in procesding to perform their said
sontrast, and that these matters would, therefors,
ender the complaint filed by appellants be re-
served for detemmination by sald court. Further, on
more than one occasion thersafter, in negotiations
by and between the parties, counsel for appellants
informed reepoadm 's ecunsel that ih aceeapting the
"performance” of respondent, appanama Were X~
presaly reserving the right to have the scourt hear
and determine the matter of atbtorney's fees and
specinl damages sought by their complaint and

om each of said occasiens counsel for the respon~-
dent expressly agreed that the contract was being
performed with reservations to the appellanis of
their right to claim attorney's fess and special
danages.
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As to the facts related above respondent is
in substantial agreement. He admits he executed
the contract and thereafter refused to perform it;
that suit was filed and that he thereafter served
notice upon appellants that he was wllling to pro-
ceed with the purchase of the property described
in the contrast and that he tendered the purchase
price. His version of what followed is that he was
told sppellants would not dismiss this actian.
#hereupon, recognising that the aetion still remaiiwe
od pending, respondemt 's counsel said if the aection
were not dismissed the parties would have to have
the matter heard and determined dy the court.

On or about August 31, 1951, the ssle of the
real property was consummated — the purchase price
being paid by respondent and sppellsats conveying
their interests,

Thereafter, reepondent's motion to diamiss
as amended came on for heawing., Respondent argued
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b
to the court that when the parties performed that
part of the caontract pertaining to specifie per-
formanee, the court was ousted of Jﬁxil;admtim to
bear the matter of attorney fees and dsmsges. (Ha
¢laims this is what he meant vhan he stated to
counsel that the court would have to hear and
determine the matter of attorney's fees and damages.)
The court aceepted this theery, ruled that it had
no Jjurisdiction to further hear the case and suse
tained respondent's motion to dismiss. Theresaficr,
appellants filed a motion for rehearing and in |
support thereof filed the affidavits referred to
which bafere that time were not before the couvte
Thereafter, respondent filed his counter affidavit
and the matter was re-ergued, - The court again took
the view that perfomance of that portion of the
contract pertaining to the sale ¢f the real prop-
erty ousted it of Jurisdictian to hear the question
of attorney's fees and damagss and denied appel-
lante! mu.on for rehearing.
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STATEMENT OF POINIS
1+ The trial court erred in sustaining
defendant 's (respondent) motion to dississ plain-
tiffs' complaint, | |
2 The trial court erred in refusing to
grant plaintifis' (appellants) motion'for a

wie s ey b
R A

v,
oo -
=

POINTS iidel 0D 0. 2
. woy g § R

The sole question to be determined upon appesl
is whether the court is without jJurisdietion to hear
the question cf attorney's feez and dsxages cv the
merits, Bearing upon this cuesticn sppeilasit Lo
lieves thers are several salient, undisputed faets
before the court, From the affidavits of counsel
herein and the counter affldavit of commsel for rese
pondent, it l1s clear that there has been no dianissal
or settlement of this laweuit. In his counter af~
fidavit, respondent admits he did not reqguire noer
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did he ever even 50 much as request that the law~

suit be dismissed. Nor does he anywhere tlaim the
parties got together and settled their lawsuit. He
expresaly states that sppallants refused to diemiss
their lawsuit when tendered only the purchase price
covering the sale of the real property. From these
fasts he argued that the court is without jurisdies
tion to hear the guestion of attorney fees and dem-

ages.
The fact being undisputed that both partics

recognized the existence of the lawsuit after the
sale of the real property was consummated, the
question now is, did sll substance to appellants!’
elaiz for attorney's fees amd damages disappesr by
reason of the sale? The court balow stated that
besause it could no longer considoy the aquestion of
specific performance it cculd not conslder the
question of attorney's fees and daxages.

Counsel has been unsuccessful in trying to
find cases directly in point and to date no such

’y Law'L y. Funding for digitization provided 9y the In S o, rary Services
rary Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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By way of analogy, it seems pertinent, howsver,

to point out that the law is well established that
although the court may be unable, for various rea-
sons, to decree gpecific performance, it mey,
ssvertholess, award such damages as the parties

may be entitled to recover. Riverside, Hand, etc.

¥e Sawywr, 134 P. 10}1; Stremel v. Haws, 154 P. 2323
Bawagartner v, Coriiss, 131 N.W. 638; Heron v, Pelsch,
bk SeW. 4133 EeCart v. Johnsten, 246 P. 259; Craine
ve Miller, 218 N.¥W. 3555 Jewell Eealty Co. v. Dierke,
18 S.¥. 2nd 10433 Columbus Club v. Simons, 236 P. 13
EeFarlane v. Dixon, 187 N.¥. 671,

It wuld appear that if the court, althowgh
uasble to grant speecific peyformance, may neverthe~
lsss8 award such damages as the parties are entitled
to recover, the attorney's fees and damages in the
gase at bar sre not so bound up with the specific
performance as to be removed from the considerstion
of the court when the court no longer has the mes-
tion of specific partmam before it.
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Similarly and ssemingly very instructive
on the preblea before the court is the case of
Hall v, Great Americen Insurance Company, 252 N.W.
763. In that case, suit was instituted on a fire

insurance policy covaring fire damage to a dwelling
houss, barn and household furniture ineluding
Jewalery in use. The action was dismissed with
prejudice as to all items covered in the poliey
except the claimant "yreserved the right to muke a
claim for diamond stud." 4 second action was come-
asnced to recover, under the pouny, for the loss
of a diasond stud., The court there sald:

"Appellant argues that the diammissal
eontained in the stipulation of settle-
xent diemissed with prejudice any claim
which appellee might have against appel-
lant growing out of the loss of the dig-
mond. The stipulation itself indicates
no such intention on the part of the
appellee. A reading of the entire stipu-
lation clearly shows that the sppelles had
o thought whatever of dismissing with
prejudice or waliving any claim he had under
the poliey for the loss of said diamond,
and thomm%mshouldwtbcgivma
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contrery effect unless legal rules compel
such a construstion. Appellant claims that
the appellee’s claia for the loss of the
diamond was nedessarily dicmiesed with pre-
Judige along with the other claims of the
appellee against the appellant, dbecauss the
c¢laim of the lose of the diasiond was a part
of the causs of action asserted by the ap~
pelles, and he ecannot divide his cause of
action and prosecute it piecemenl. It is
true that a party cannot split his cause of
action and presecute it for different items
inciuded in it by separate actions, He
could not dismiss a part of his cause of
action and retain the right te agaiam prose-
cute it, while continuing to prosecute the
Mafmhcwseofmﬁmm&&mmt
dismissed while continuing to prosecute ane
other part thereef. This, however, is some~
thing different from what was done in this
case, We know of no law, and appellant has
cited us no amthority, which would prevent
the appellant from dismisaing with prejudice
all of his eause of action except his claim
for the loss of the diamond., This would not
be splitting his cause of setion and prosecu-
ting it plesemesl, because the part thus dis-
migsed with prejudice could not again be proe
secuted, RMM@&MG,W&”M&SM
to prevent him from laier dismissing his action
for loss of the diamond without prejudice io
begin a new action theresn., II he could dis-
aiss part of his canse of asction with mju-
dice and the remainder without prejudice, by
w--m,wmmaonw

one instyument clearly showdng his intention.
Ve think the stipulation and dismisssl in this
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case clearly show that the intention of
the appellee was to dismiss with prejudice
all items going to make up his cause of
astion, with the exeeption of his claim for
the loss of the diamond, and that this was
dismissed without pre ¢, e, therefore,
think that appellant's empmmtmmumo“
eourt's instruction No, 11, which the court
told the Jury 'You are instructed that the
disnissal of said astion and payment of
costs is not & bar to the bringing of the
present aetion,! was a proper instruetion
under the facts and eirmm of thise
casej"”

As in the faregoing case, the record here
shows appellants did not dimmiss with mMiM
nor waive their claim far =ttornay's fees and dame
sges. The respondent, here, however, claime that
while expmsaly saying that they weuld not dismiss
their lawsuit nor weive itheir right to attormeyts
fees and damages, appellanie did just that vhen the
sale of the property vas consummated,

While respondent has not, to this point cone
tended that sppellants are trying to splil thelr
cause of action, the writer has been abt a loss to
know what other legal principls he contends oper-
ated i.n this case to diveat WM& of t.hai.r

red by the S.J. Quinney La Il . Fundin, / l / ided by the Ins /1 nd Library Ser
L / S iT “hn / (uln ed by the Utah \ I ibr
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right to attorney's fees and damages.

Wothhzkth.mnniagmtm‘ﬁm case 1a
sound and uppuuble here. then respondent noti-
fied appellants he would not go through with his
contract, it was necewsary for them to iuplw
counsel to enforce it. They started their aetion
and the result was "performance” by respondent.
By reascn thereof appellants becsse entitled to
recover a reasonable aitamay*;g fee and any other
lawful damages. As stated in the Hall ease, there
being no indicstion in the record that appellants
here intended $0 walve or dismies these rights, the
court should not hold othermise unless legal rules
eanpel such a senstruetion. We know of nc such
rle, and bslieve no such rule existe.

CORCLUSION

Appellants earnestly submit that the rulings
of the trial court, from which this eppeal is made,
are contrary te the facts and the law, therefore,

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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appallants prey that said rulings and Judgment
bomodéandmtthccanbormuﬂqdfm
further hearing for detewmination of the ut‘éw-
nay's fees properly allowable to appellants mﬁdw
all the faots and edmhmolr

FAUX, RICH & XIRTON
Attorneys for Appellants
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