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. REPLY BRIEF OF APPELLANTS

Respondsnt 's main contention is that when
appellants conveyed thelr property and respondent
paid the purchase price, the appellants' rights
to attorneys' fess and special damages were exbing-
ulshed *being mere incidents” to the right of
speeific performance.
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That attorneys' fees and special damages
were part of appsllants! lawsuit is a matter of
recoxd., That the lawsuit was not dismissed becasuse
respondent was unwilling to settle the matters of
atterneys'fecs and speelel damages and appellants
were unwilling to settle the lawsuil for specific
perforsance alone is undisputed,

The eases cited by respondent which involve
suits to recover goals are not spplicable here, It
may wall be true that once the cause of action is
gone the court will not entertain an setion for cost:
However, the right to attorneys' fees which arise by
contract and gpec¢ial damsges whieh the law may recog
nize 23 flowing from & breach of contract are entire
different rights.

The ouher cases cited by respendent in which
the eourt clearly states there was a settlement of
the lawsuit between the parties ars likewlse lnappli.
esble because here there has been no settlement of
the lawsuit.
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proposition before the court is this: can there be
a partial settlement of an setion for opwitiu peore
formange, attorneys fees and speelal damages?

The snswer to this prepeaition is in the
affirmative. It {»s well settlcd that where a cause
of action contains several elements or olaims,
ut\tlenent of less than all t!ge elaments or claims,
unless intended as settlament of the entire causse
of action, doaes not extinguish the other elements
or claims., Erie Railread Co. v. C. Callahan Co.
(Ind.) 184 R.E. 264, 87 4.1L.R. 7783 Annotation 87
AdloRe 781, ot ang,; Yaple V. New York C. & W. R.
Co. 57 App. Div. 265, 68 M.Y, Supp. 292; Bliss v,
New York C. & H. K. R. Co., 160 Hass. 447, 36 KB,
65; Barrett v, Montgomery County 109 Kan. 685, 201
P. 1098; Coodson v. Hational Masonie Acc. Asso, 91
Mo. App. 339; Caunningham v. Union Casualty & Surety
Co. 82 Mo. App. 6073 Morgen v. St, Louls & C. F. R

CO. 111 No. Appe m; 86 S.We 590, It was contendw
ed in each of the cases cited above, that when
part of an, mm cause et ae#-wt yas, ! settled, the
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entire cause was extinguished., The rcason urged
was thit the plaintiff was splitting 'is cause of
action. The court in each case held that although
an entire ¢laim or ocontract may not be divided or
split up and made the subject of several suits, .
when an aetion is prosecuted on sn entire cause of
action made up of several elements or claims, if
the parties cannot meke a full settlement but can
make a partial one, one element of the conbroversy
thus eliminated is no bar to prosecution of the
elements or claims of the suit in diepute. - It is
sald that the resson for the rule asgainst splitting
causes of actim, viz., the minimmization of liti.
gation, doss not exist under the circumstances.
Instead the partics have actually sliminated part
of the lawsult, thus reducing the amount of
1itigation.

FAUX, FOCH AND KIRTON

Attorneys for Appellante
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