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NO. 7762
IN THE SUPREME COURT

STATE OF UTAH,
Flaintiff and Respondent,
V8
ROSE DUCINNIE DAVIE, <
Defendant and Appellant.

.; RICHARD L. STINE
prney for Appellant
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IN THE SUPREME COURT
OF THE STATE OF UTAH

& % % % 8
STATE OF UTAH, )
Plaintiff and Respondent, )
vs. ) Case
ROSE DUCINNIE DAVIE, ) o. 7762
)

Defendant and Appellant.

L K 2 2 K

RATURE OF THE CASE

Defendant prosscutes this appeal frem
& judgment ef the Distriet Court of Weber
County, Utah, Honorable Charles G, caulay?
presiding, upon a jury vozﬂ:ietq;f guilty
to a charge of keeping a house of ill
fame contrary te Section 103-51-21, Htrah
Code Annotated, 191‘3.'

Counsel for sppellant appears here in
this action for the first time pursuant to




represent the accused on appesl.

Trial in the lower court was upon &
plea of not guiltly to the information and
amended information supplemented by Bills of
Particulars, which gcharged the defendant
with wilfully and unlawfully keeping a
house of ill fame located at 205 - 25th
Strest, Ogden, Weber County, Utah, and
which was resorted to for the purpese of
prestitution and lewiness. It commenced
on November 9§, 1950 and was concluded by
the verdiet of the jury on mer 13, 1950,
Sentence was imposed on Nevember 20, 1950,
coumitiing the defendant to twelve months
in the county jail. A certificate of
prebable cause was obtained and this
appeal taken. The sentence remains un-
served,

The defendant offered no evidence,

26

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



STATEMERT OF FACTS

On or about July 23, 1950, Detective
Arlyn N. Garside, in company with Detective
LaRloy Bennett and polios officers Torman
and Green of the Ogden City Pelice, con-
ducted & raid en the premises known as the
Rose Rooms in Ogdep,  where they suspected
prestitution was being carried on. (Tr.
33). Inside they found the defendant, a
colored maid, and a man with a girl. They
informed the defendant they had & warrant ™
for her arrest and all the persons there
were taken te the police station, (Tr.-
39-40). The arrangements ¢f the rooms
and their contents were noted and soms
pistures were taken. (Tr. 34-37).

On the trial of the cause Garside
testified that he had known Mrs. Davie
for a peried eof three years, that he, in
company with other cffimrs, had observed

/4'/77'1:/:\'.51’7' iT / l l/ // l, /\ ite I/
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the place for some nine menths seeing
fellows geing in and out at all'howrs
and*that he had talked to certain of these
rellows (Tr. 55-56), and that he knew some
of the girls living at the roems, had
arrested at least one before, and had

talked to seme of them on occasions. (Tr.
k2, k3, bis, 45, 48, 49). He testified as

e a conversation with the defendant in Janu~
ary of 1951 where he told her that the heat was .
and advised her $0 go into some other bus~
iness, but that she told him prostituion
was her business and she was going to

etick with it, (7Tr. 65-67). ‘Garside also
tostified as to ansther conversaiion with
Rese in cempany with a detestive Clawson

(Tr. 66) im February of 1951 aleng the’

same lines, Other officers testified.to
econversations with Bese at the preiisea,

(Tre 104=106) (Tr. 106-113) (Tr. 127).
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The fellewing named witnesses testified
for the S8tate as to separate acts of inter-
course with girls at the premises, Sequire
(Tr. 7-15); Hicks (Tr. 16~20); Mandonado
{Tr. 21-26); Muir (Tr. 84-88). %The eourt
failed te give a requested instruction
constituting tn§§§ witnesses accomplices,
A witness, xmm, ‘who was at the premises
when the officers broke in, also testified;
however, he had committed no act. (Tr.
93-99).

A uitnctn Yhtas employed by the
¥ountain Fuel supyly'eo., testified as
to a service a;aﬂizn&imnlaﬂnnurnlng the
premiges, which was in his handwriting.
(Tre 26-31). A uitnttn,,fribo, an Qgden
realior, testified as te insurance policies
on the premises taken fremAﬁht files of
one Holmes, an inluranuc man, uith whom

he shared office space. (Tr. 99~102).
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A vitness, Sherten, empleoyed by the Utah
Power and Light Company, testified as te

a service application card for Qlcctriciky
to be furnished the premises, which came
from the company flles but had been pre-~
pared by someone me (Tr.; 103-104). A
witness, Burke, cmpleynd by the telephone
company, testified as to their re¢ords, net
prepared by him or in his handwriting, show-
ing telephone service to the premises. 4ll
this above testimony was received over the
objection that these items had not been
properly idiatifisd» \

AﬁslﬂﬂBEHT oF EHRQR
1. The lower court arred 1n failing
te instruct the 5ury'that the state's wit-
nsa-ol anqnirt Hicku Etndnnnﬁa Hnir |
and Lmnnh vare aecomplicaa.

20 Thn leuur oourt crr:d in admitting
in ovidcneo tho reeords of thc to&np%nna
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company, the insurance agent and the power

company, (AR

~f o

ARGUMENT

POINT 1
THE LOWER COURT ERRED IN FAILING 10
INSTRUCT THE JURY THAT THE STATE?'S
WITNESS8ES, SEQUIRA, HICKS, MANDON-
ADO, MUIR AND me WERE AG@OK?LICE&

While we have no statutory defini-

tion of accomplice, the statute does, how~

ever, define who are principals, as followsi

w103-1-43,

All persons cencerned in the com-
missien of a erime, either felony or
misdemeanor, whether they directly
complit the act constituting the
effense or aid and abet in its
comuission # # %,%

Bection 103~32+18 pmvi&az for accomplice

testinnny as follows;

#A convietien shall not be had

on the testimeony of sn acecom~

plice, unles#s he is corroborated

by othor evidence, which in itself
and without the aid ef the testi- |
mony of the accemplice tends to %
connect the defendant with the L
aomui.em of the e‘fftnu; md the
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correberation shall not be suffi-

eient, if it merely shows the com~

mission of the effense or the cir-
cumstances thereof,"

It is true that in the instant case,
the witnesses referred to could not be
prosscuted for the identlcal crime of
keeping a house of prositutien, but all
could moet certainly have b«n charged
under 1 cient-iealhr the sane statute and
section thereof, to-wits 103-51~21 B6C~
tion (1) of whieh pmvié“t wm

%i«‘"

w***ort@!’mr‘b thereto for
lewiness,.®

This we submi% should mm them accom~
plices within the mmg, of our statute
because of their guilty pertisipation,

To hold etherwise would defeat the pur-
pose Lz_f the statute prohibitinmg eonvietion
on the testimony of accomplices unless
correborated. This court in State v.
Nc 66 Uo 267 eitmi with apﬁmval this
cemnt trﬂm Pwple v. coffay, 119 ﬂ‘o 901s
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wPhis then is the true test and
rules If in any crime the parti-
cipatien of an individual ha®

been criminally corrupt he is
an accomplice. If it has net

been eriminally corrupt he is
net an nwwmm

The New Ierk Court of Appeals in holding

a thief to be an accomplice of one charged
with receiving stolen geods, under a statute
similar to Utah's, said this in the case

of People v, Kuppereshmidt, 1,3 N.E. 2568

® % % # But under the Penal law

Sec. 2 one who aids or abets an~

other in the commission of a |

erime is a principal whether he has

been previcusly guilty of an inde~

ptné.ont erims @ not.
SRR

1l Hharm!s ﬁrii. E'Va (.L@'bh) p., 921 defmcs

an weemhu as fellems |
k e
An mmliec is a pmnn who .
. kmowingly, veluntarily, and with
commen intem; with the principal
- offender, unites in the emm:iuian :
2% ¥ of the crim. The eooperatien in °
theerimam&tboreal MW&ly

CPW.IW' ‘ S 2 S = T
This eourt in. awm Yo Comlu 'Iéy'ﬁ; 94, in
helding a thief to bc an aamwliea cf one

ckmrgnd with rueos.vm mlen gondu eited
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with approval the New York case of People
v. Kupperschmidt, supra. Mr. Justice
Folland on p. 100 said:

“We see no escape from the con~-
¢lusion that, where cne steals
preperty, takes it, and delivers
it to amother who receives the
property, knowing it to have been
stolen, the thief is within the
definition of principal and hence
an accomplice. He is ceoncerned
in the commission of the crime
charged against the defendant.
He aided and abetted in its com~
mission. The evidence of such
& witness comes from & tainted
source, He is particeps ¢riminis.
Under the provieion of our statute
his testimeny must be corroborated
to sustain a conviction.?

As the court said in the Kupmaemaidt
case, suprag

*The receiver cannet take with

guilty knowledge unless aided

therein by the act of the thief

in delivering.®
We submit that it is 8o here. The keeper
cannot keep without guilty knowledge un=-
less aided theérein by the aet of the
resorter in resorting. They are particeps
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eriminis becuase the character of the
premises can enly be established by the
wnlawful act of those resorting to the
place for the purpose of lewdiness, as
contemplated by the statute.

If these witnesses were in faet accom~
plices, then the trial court had a duty of
so instrueting the Jury in accordance uith
the statute. State v. Powsll, &5 U. 193;
People v, Howell, 230 P. 991; People v.
Coffey, 119 P. 901; Pesple v. Sweaps, 242
P. 1067,

POINT II

THE LOWER COURT ERRED IN ADMITTING
THE BEGOHDS OF THE TELEPHONE COM:
PANY, THE INSURANCE AGENT, ARD

THE POﬁEB €OMPANY.

With rﬂﬂp‘ﬁtftﬂ the recerds of the
telephone company it sheuld be pointed out
that MNr. Burke, who testified a3 to them,
was the Unit Manager of the company, and
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merely had access to the records. It was
net shown that he made the records them-
selves nor that he had supervision of
their making or keeping. (Tr. 83).

This is the least that should be
required of:him before his testimony relat-
ing thereto is competent. The general
rule is that the person making the note=
_tions or tnt.rm or the person supervising
same, if he can be produced, should testi-
fy. Missouri K. & T. Re .Ba.,-..-%.;‘aavis, 4.
104 P. 34 .

The error as to {he records of the
insurance agent, Holmes, is wore ilagrant.
These were identified by the roalher,
Tribe, who neither yr.pa:rad them, super-
vised their preparation er keeping or
even knew where they were until the Wed .
nesday before the trial. (Tra 99~102)«
Their admission wes grave error. Tribe
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did nothing wore than share office space
with Holies. We refer to the case of
State ve. Maddox, 73 So. 783, where it was
held error to admit books znd delivery
sheets purporiing to “¢ records of an ex-
press ofZice, taken charge of Gty .the Wit~
negs ster the dates eo#ered by the sheets,
the witness knewing ilothing of the correct-
ness ol such papers or the signaiure ihere-
on,

With respect to the Power &‘ompany’s
records, it was not made clear exacily what
his duties with respeet tc the records
wers, (Tr. 103-104). He testified that
the record came from their files, that he
kept the records of the users ef their
service but that he had no personal know-
ledge other than the record of the account,

CONCLUSION
We submit that the lower court erred
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as a matter of law in failing to instruet
on accomplice testiueny as to those wit-
nesses indicatcd.and in admitting in evi-
dence the records referred to.

Respectfully submitted,

iy y“a.l.'
PR

RICHARD L. STINE
Attorney for Defendant.
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