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Defendants and Appellants
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IN THr SUPREME COURT OF THEI STATE OF UTAH

%. R. YOUNG, et al.,
P?laintiffs and Respondents

Vs, Civil
$727
JOE DOE FELORNIA, et al.,
Pefendants and »ppellants

&nd NO.,7772

%“. H. YOUNG et zl.,
Plaintiffs end Respondents

vs. Civil
#728
JOE DOE FELORNIA, et al.,
Pefendents and Appellants

APPELLARTSB!' PETITION FOR RI-HEARING
and
SUPPORTING BRIEF

Comes now the defendants znd appellant
in each of the above entitled causes, thro
their counsel Xnox Patterson, Fsq. and O, !
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court to grant a re-hearing in the said
cause for the reason snd upon the grounds
enc on the points followingt
STATEMENT OF POINTS

PGINT 1: The court should have sustesin-
ed esch of the points reised by our motion
to dismiss for the reason thet the United
States Government is an indispensible party
to the action, &s shown by Record 51-52,
and thst the triezl court was without juris-
diction to decide the Fcdersl questions.

POINT 2: The court should have found
that the ancestrel rights of the Havejo de-
fendants to occupy the territory in dispute
was not lost to them by the Treety of 1868,
between the United States Government and
certain representztives of the Nsvajo People.

POINT 3: The court should hasve found,
as a matter of law, thet the Taylor Grazing
hct of 1934 protected the rights of the

s Nevedocdefendants rather.than.Lfinding that.

Library Services and Technology Act, administered by the Utah State Library.
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such Act sbolished the rights of sald de-~
fendznts.

POINT 4t The court should heve found
that the Enabling ict of Utuh 41id protect
the rights of the Nevejo Indicns rether
then finding thet such ict gbolished the
rights of these N:vejo defendents.

POINT 5: The court should have glven
the Navzjo defendants lesve to meke proof
of their sborizinal andé encestral rights
under their defense, sct up in the defend-
ents' answer. The court shouléd heve found
that these mztters are guestions of fact.

POINT 6: The court should haée re-
versed the decisiorn of the trisl court in
this cause.

POINT 7: The court should aot have asg-
sumed, without proof, certein fects which
were assumed 1n reaching its opinion, namelys

a. Thet these Ravajo defendents ere s

S'pml\ur( by [,I'g Quinney L(m{lh/m\ I‘mm’m o for dlgm tx»l provided by 1/1( mmm( r)xizmum um/}/m/\ erdces
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4
by competent evidence that they are not
bound by the Treaty of 13263, ss shown by
thelr pleadings.

b. The court shouvld not heve assumed
that the Aneth Fxtension, mentioned in
said opinion, wes set aslide for the bene-
fit of these Ncvajo defendents, in the
absence of proof upon the subject.

POQINT 8t The court should not have
disregarded :<he allezations of the plain-
tiffs' complaint, which is zlleged to give
the court jurisdiction and by which they
are bound, that these .avcjo defendants
are residents and cltizens of Sen Juan
County, Stete of Uteh, znd then find that
tney zre Treasty Indians,

POINT 9: The court should heave sus-
tained the cleim of tiec Yevr jo defendants
under the Tresty of Guadsolupe (iidelgo, upen
which their rights are founded,es set forth

in our answer.
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5
ARGUMENT

It is elementary and does not require
the citation of suthorities to show that
Federal Courts have jurisdiction in all
cases arising under our.constitution,
treaties &nd congressional scts pursuant
thereto.

It is obvious that the court's deci-
sion 1w thls cese attempts to construe not
only the congtitutionzl rights of these
Navejo Indians but the Tresty of 1868, the
Inadbling isct of Utah, and the go-called
Taylor Graging fct, &1l of which ere decmed
to be Federzl questions and thoroughly dis-
cussed in our originel and reply briefs.

Here we are dezling with Indians sl-
leged, by respondents, to be residents snd
citizens of the State of Utah, undoubtedly
set up to give the court jurisdiction. Ob-
viously, if they are residents snd citizens
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é
of the State of Utah, they are not included
uhder or bound by the Treaty of 1868,
In the case of Caeser vs. Krow, 176
Pac. 929, (Ore.) the court says:

"Stete courts were not given juris-
diction of controversies necessarily in-
volving the determination of the title,
and, incidentally, of the right to the
possession, of Indian zllotments while
the sezme were held in trust by the United
Statzs, by the vrovision of the ict of
August 15, 1884 (29 Stat.at 1,286, C.29%0)
delegating to the Federal Circuit Courts
the porer to determine such questions,
since the purpose of that sct to continue
the exclusive federzl control over dis-
putes concerning zllotments which, prior
to that act, eould only hasve been decided
by the Secretary of the Interior, is
manifested by 1its provision that a jJjudg-
ment or decree 1n any such controversy
gh&ell be certified by the court to the
Secrctary of the Interior, &nd by the
provision of the Act of February 6, 1901
(31 Stat.st L.760, c¢.217), that in such
sults 'the perties thereto shall be the
claimant a8 pleintiff and the United
Stetes as party defendant.'”

In re United Stetes vs. Kagam&,’ilﬁ U.8.
375, 30 L ed. 228, we gquote

"The obligation to protect the In-
dians from locel hostility, and to pro-
vide for their maintenance, insgtruction,
and civilization, has always been recog-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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nized &8s = national obligation, which
could not, with justice to the Indians,
be intrusted to local governments.®

McKsy vs. Kelyton, 1906, 204 U.S. 458:

"State courts were not given jurils-
diction of controversies necessarily
involving a determination of the title,
and, incidentally, of the right to the
vossession, of Incian allotments while
the scme were held in trust by the
United States, by tne provislon of the
Act of August 15, 1894 (28 Stat.at L.
286, Chap.290).F7

See kinn. vs. Hitchcoek, 1901, 185
U.S. 260.
See zlso Patawa vs. Jnited States
(cc-Ore), 132 Fed. 893, and
Parr vs. United States (CU-Ore),
132 Fed. 1004. |
Fellows vs, Blacksmith, et al., 19
How. 366, besrs upon the question s to
whether the Wavejo defendants &are bound
by the Ircety of 1868, to guotes
"The removal of tribes and natioans of
Indisns from thelr anclient possessions
to their uew homes in the west, under

Treaties méde with them by the nited
Stetes, have been, according to the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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usege «nd practice of the zoverament, by

its autnority ¢nd under its ccre and
superintendence. And, indeed, it is dif-
ficult to see how sny other mode of a
forcible removal can be consistent with

the peace oi the country, or with the

duty of the govermment to these dependent
peopile, who heve been 1nfluenced by its coun-
sel a2nd authority to change their habits-
tions.

PThe negotistions vith them 2s & quasi
nation, possessing some of the attributes
of an independent people, and to be
dealt with zccordingly, would seem to
lesd to the conciusion, unless otherwise
expressiy stipulated, that the Treaty wos
to be carried into execution by the
authority or gower of the government,
vhieh %z2s & party to it; and more es-
pecially, when made wita & tribe of In-
dians who are in s state of pupilage,
and hold the relation to tihe government
a8 &8 ward to his guardian. It is diffi-
cult to believe thet it could have been
intended by the government that these
people were to be left, after they hed
perted with thelr title to their home
to be expelied by the irregular force
and violence of the individuasls who had
acguired it, or through the interven-
tion of the courts of justice. &8 we
have seen, the Senece dctlon upon the
four reservstions consisted of & popu-
lation of some tvo thousand six hundred
and thirty-three souls; &nd 1f we include
the Tuscaroras, wnose izndsg were &lso
purchesed under the scme Treaty, nearly
three thousand. It is obvious that any
such litigztion would be eppalliing."

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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%e posed this question in both our
originel brief and our reply brief, that is
to say, what is the state court to do to en-
force the decree of this court andyihe de-
cree of the trial court. The above cecse is
certainly esuthority for the fact that
courts hzve not Jurisdiction in the first
instance to try the case and, second, they
have not the Jjurisdiction or authority to
enforce its decree. It seems guite obvious
they could not banish them from the Stzte.
Have they the suthority to put them in
jall on & contempt order, or &ny other
enforcement order, thet would maxe these
Nevzjo criminals of the State? May
they seize thelir sheep and even tzke their
milk goats, the very subslistence of these
Navejos? %e think they mey not do so and
the trisl court was® wholly erroneocus in
holding them in contempt. These Navajos,

regardless of thelr situs =nd residence,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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&re wards of the government and the gov-
ernment will protect those rights.
Let us quote from & Utsh case,
Wo-Gin-Up's Fstate, 192 Pac. 267, quoting
from the sylsbus:

"Under Act Cong. March 3, 1875, Bec.
15 (U.S.Comp.St.Sec. 4611) providing
that any Indian who has abandoned tri-
bal relations shall, upon mexking &
satisfactory proof, be entitled to the
benefit of Homestead .ict Hay 20,1362,c.
75, 12 Stet.392, a finding of the land
board, awarding an Indisn a homestead,
is a conclusive adjudication that he
hed sbandoned tribcl relations,?

This raises the guestion of &n In-
dian's a2llotment, and af the Indian zllot-
ments which these ﬁavajos have acuyuired
on this ares in dispute, but we will dis-
cuss this under Point 2, which to some ex-
tent will overlap and support Polnt 1.
POINT 2:

It appears that the court in holding
that we are bound by the Treaty of 1868

relies upon the case of United States vs,

Sponsoragghy the v, me H#’Iﬁl". Fumxfrg(ﬁg atid@pro '(ﬁ/& the Iigaris of Mgsgym and Library Services
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lows vs. Blacksmith, et &l., 19 How.366.
%hen these cases are carefully ans-
lyzed they fevor the appellsnts conten-
tion rather then respondents. In the
first mentioned case, the question of
whether all of the bsnds of the Senecsa
Indians znd some other bsnds vwere bound
by the treaty in question, was raised
first on appecl, after findings by the
court of cleims that 11 the Indians in-
volved in the suit were cctuslly parties
to it, end the Bupreme Court of the Unit-
ed Stetes, in commenting on that gquestion,
held thst such matter was one thet must
have been raised in the trial court and
sald, at Page 470:
fBut 41if these be material fezcis,

they were equally so when the findings

were made &t the first heszring, and

the zttention of the court should have

been then called to the matter, and &

more particular finding requested.

The motion contemplates en order upon

the court to send up the testimony

upon which it had found the ultimate
.Y/)(fz&’é1b/l(’ W&nt\ L‘hhe’-91’7"bhmeie”’i(t‘t)ihe Be W@ @ useum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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parties to the tresty, snd inferent-
lelly for us to pass upon the suffic-
iency of that testimony to establish
such ultimeate fact., If the finding of
these probative facts were deemed mat-
erial within the case of United States
v. Pugh, 93 U.S.265 (25:322), applica-
tion should have been made when the
case was first sent here for a find-
ing of such facts.®

fné it will be noted zlso that dur-
ing the negotistions leading up to the
final consumstion of the Treaty, Presi-
dent Ven Buren, realizing the luportance
of binding 211 the bands, sent & message
to Congress in which hé stated, in part:
" # % In respect to 11 the tribes, ex-

cept the Senecas, the result of this
application has been entirely sztis-
fectory, it will be seen by the zeccom-
panying papers that of thls tribe, the
most important of those concerned, the
assent of 42 out of 81 chiefs hzs been
ouvieined. I deem 1t adviseabie under
the circumstances, to submit the trecaty
in its modified form to the Senate for
its advice in regard to the sufficlency
of the sssent of the Senecas to the
ammendment proposed.®

Recause of thls message the Senste &p-

p apmeln t Ly/ @:Qnﬁhd«ﬁrledmi ﬂmﬂﬁ@ﬁiﬁz&&/rb(mut@m@ﬁ (tcl L mneﬂ\'i('cx
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ve think & careful readiag of this
case plainly shows whether or act £11 the
bends essented to the trecaty is a question
of fact, to be established upon the trial.

The other case, Fellows vs, Blacksmith,
which is guoted in the case of United Sta-
tes vs, New York Indisns, tne question of
whether or not the Tonzwanda bend of In-
disns vas represented by its chlefs and
hesdmen in the execution of the treaty was
raised for the first time in the zrgument
on &ppeal. This slso after the finding
by the lower court that they were bound,
80 even though there is a2 strong state-~
ment contzined in that decision, it would
appear, under the fects znd circumstances
of that cese, to be purely obiter dictum;

£nd let it be remembered that in
both the zbove mentioned cases, the In-
disns were flghting for the right to be

rggﬁmsented under the treat

-
by the S.J. Quinney Law Library. Funding for digitization /)I‘U\’I‘(Xl/ by the Institute of Museum and Library Services
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The court cites United States vs.
Sante Fe Pzcific Railroad Company, 314 U.S.
399. Ve vish to refer to the language of
the court which has out ¢nd out adopted
the position of the plaintifis in this
csse. we will under score that part of
the court's decision which we regsrd as
wholly unfounded, as & matter of law &nd
as a matter of fact:

"In view of the long standing attempt
to settle the Vwalapals! problem by plac-
ing them on = reservation, their accep-
tence of tnis reservation must be re-
gerded in lsw &s the eguivelent of & re-

lease of any titie rights which they may
heve hed in landg outsice the reserve-

tion They »ere in substance scguiesc~
ing in the penetrstion of white settlers

on _condition thet permenent provision was
made for them too.”

There is something else in this decision:

"For 2 long time it remained unsurveyed.
Cattle men used it for grazing aand for
some years the Vaslspals received little
benefit from it. Lut in view of sll of
the circumstances, we conclude that its
creation at the recguest of the Wzlcpals

d 8 zecepta by them amounted to
s relinguishment of any tritsl claims to
lands."

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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This case has other interesting ex-
cerpts which serve as & gulde to sbori-
ginal rights, Guoting both from Hethsn R,
Margold, who tried the csse for the gov-~
ernnent, &nd also the court's opinion:

*Indicn title connoted the Indian
possessory rizht based on sboriginal
occupancy had teen recognized by treety,
stz tute or otherwise." * #

"Tn the a2bsence of express langusge
to the contrary, & Federsl grint of
public lands does not constitute an ex-
tinguishment of Indian occupency rignts.®
* %

"The act of ¥arch 3, 1865 (13 Stat
et L 541,553, chep 127), establishing
the Colorsdo River Reservation did not
effectuate s terminetion of ¥als)ai
occupancy rights outside of that re-

servation in the absence of & binding
agreement between tne United States

znd the %¥alapsi.®
(NOTE: This caption cites New York

Indtans vs. United States, Supra, which
i1s cited by this court in its opinion.)

"Jccupency ~tececssery to esteblish
borizinel possession 1s 2 question of
fact to be cetermined a&s zny other
question of fact.,m * #

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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considered as sacred as tne fee simple
of the whites.' ¥hatever may have been
the rights of tane Valzpails under Bpen-
ish law, the Cramer Case zssumed that
lands within the M¥exicsn Ccssion were
not excepted from the policy to res-
pect Indian right of occupancy. Though
the LCramer Case involved the problem of
individual Indisn occupancy, this Court
stated that such occupancy vas not to
be trested differently from 'the origi-
nal nom&dic tribel occupancy.!" # #

"Hor 1s it true as respondent urges,
that 2 tribel claim to any perticulsr
lands must be based upon 2 treaty,
statute, or other formsl government
sction. 45 ststed in the Crzmer Case,
tThe faet thezt such right of occupancy
finds no recognition in &any statute
or other formsl goveramentsl action
is not conclusive.' 261 US «t 229, 67
L ed 626, 43 5 Ct 342."

sy we respectfully move tails court
to again consider this Sante Fe case, foi‘
the reason thet the oplnion of the court
in that csse in rejecting a& part of the
Vialapais claim was predicated upon the
acquiescence and acceptance by the ¥ala-
pai themselves, something entirely wanting

in the Havajo case.
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Again we ssy that the court pluces
too much stress upon the {uct thet our
Nevajos were taxen from Utah territory
by force and violence and nheld in cap-
tivity at Fort Sumner for several years,
this does not msxe thiem & part of the
organized tribe, it makes them no part
of the Trecty of 1868.

Certaiﬁly there is no curse upon
these Indizans because they are called la-
vajo.

Mey we =1s0 csll the court's atten-
tion to mezny segments of tribes of the
Apaches, of the Shoshones, and meny other
bands of Indians.

¥hzt have we done that éhows any
acquiescence or scceptance of the Treaty
of 1868? There is simply nothing alleged,
except in broad terms, that says we are
bound by it, without eny factusl support

to that effect. On the contrary, we al-
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lege in our s&nswer, see brief P:ges 4-8,
inclusive, that we zre sn independent band
of Yavajos, naviag no tribzl relztions
with other bands of Favejosy that we are
self supporting and have never received
any bvenefits from other Nav:jo nztions,
tribes, or bhands.

It is historically known, that the
headman of tnis bend of Jten Havajos més
Rageiiay that he slipped cway and vus
never ceptured by ait Carson, or any of
his renegsde bands of Indizns sent to
capture these defendents; thet after our
Navajos were relesced from Fort Sumner,

after 3 or 4 years of cruel imprisonment,

they were told to go bsck to their former
homes,

Te believe 1t csn be established by
evidence thzt these psrticulsar Nevajo
Indians were sent bsck to thelr hogans

prior to the ensctment of the 1868 Treaty.
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This court will not contend that
our Navejo defendents »re a porty to &
treaty to wihnich they never personzlly or
tribally or through their headmen zgreed.
Thst 1s contrery to a&lli rules of lsw and
proceedure.

Look at the lreaty of 186%, 1t is
not so zll 1nclu§iva and setisfying es
it might be. In irticle 9 we find this
languege:

*The tribes who are parties to this
cgreement, hereby stipulate that they
will relinguish &ll right to occupy
sny territory outsice the reservation."

¥hat right hove we to assume thet
these poor, suifering, ignorant, stupid
Indians knew 85 yeers ago that they hed
such ¢ thing as sboriginel rizhts, gucr-
anteec to them under the Treaty of ULuac-
alupe fildelgo. Mind. you, this right was
not vwe.l developed &t that time but be-

came ingrefted in our jurisprudence in
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the following years.

Look again 2t Article 8:

"Any Navajo who leaves the rcserve-
tion * # he, or they, shall forfeit all
the rights, priviieges and snnuities
confirmed by the terms of this Treety.®

It does not ssy they will forfeit
their rights under sboriginasl oecupaney.

"They will do &ll they can to induce
Indizns now sway from the reservation
* # to mbandon such life and make the
reservation their permanent home.®
Tnis cleazrly shows that they ere
dezling with many bandg, s egments, or
clans of the Havajo people; and that &1l
vere not included in the tresty azreement.
Returning now to the principles of
law set forth in the Utah c&se, supra.
Let us look at Section 334, Title 25,
Indians, Fed. Code ann.:
"There eny Indian not reslding upon
e _regervation, or for whose “tribe no
reservation has been provided by trezty,
tet of Congress, or Executive order,

shall meke settlement upon sny surveyed
or unsurveyed lands of the United States
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not otherwise appropriated, he or she
shall be entitled, upon applicestion to
the locsl land office for the district
in which the lands are loceted, to ncve
the ssme sliotted to him or her, &nd to
his or ner children, in guantities znd
manner as provided in section 331 for
Indisns residing upon reservations."

Now beer in mind, that the government
hes had knowledge thet these several hun-
dred Indians were living off the reserva-
tion and wichin the territory claimed, for
more thzn a century. They were never mol-
ested until the so-called Taylor Urazing
Aet geve those cowboy officiels down there
& hunch that because they received lesases
upon this srea that the Indians were out,
&and they proceeded forthwith to tixe pos-
session.

¥e cite our briefs heretofore filed,
showing thet the Taylor Urszzing fct, as
well &s the Inebling Act, protected the
rights of the Indlans.

It 1s admitted that during this span
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took up Indian allotments, pursuant to
the aforesaid statute. 1his statute wes
repesled in 1924. after thit dete the
Navajos, like the thte settlers, nere re-
fused the right to make further Indian
allotments or homestead, but the pertin-
ent fact remalns, that for many years,
prior to 1934, there was grsnted to these
Indizns a great nmany allotments which
could, even now, be carried to Jatent, zl-
though the government reserved title for
25 years with tne right of extension.

These allotments are "as sacred ss the
fee simple of the whites.”

Pray tell us how these Indians got
these allotments, "Indians not residing
upon & reservation®? Certainly the pro-
per lend office officials made their in-
vestigation &nd found that these levsjo
defendants were regiding outside of a re-

1
servation, which qualified ther to take
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We think the lew is cleer, that you

cannot go behind the findings of the lend
office, except in case of mistake or fraud.
Is 1t not evident that the government it-
self has established the rights and status
of these Indians, which, together with
long usege of the past, qualified their
aboriginal rights. VWithout doubt tne gov-
ernment had knowledge of this Indian oc-
cupancy and that it wes established years
before the lormon Pioneer moved into that
area in 1880.

Let us reier to the case of «ontoya
vs. United States, 180 U.8. 261, quoted
in our reply brief, Pege 30. This czse
is clear upon the point that there may be
many bands to a tribe of Indians, as the
Apaches, Shoshones, &nd Navajos. It also
defines the term tribe or band.

To exsctly the same effect is Milton

C &)ml‘c@nno.nﬂ/yu_\’ J\Hl’m/j\’vfﬁ(lmg‘fgnzﬁttiggu\ ’iﬁt&é/ltlﬁISzw of A\w.nli(gcnihqu 5«7‘\')’(‘(&\'
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POINT 13:

Certainly we are not bound by the
Taylor Grazing fct of 1934, beczuse the
fct 1tself specifically eliminates any
land occupied, reserved or otherwise ap-
propristed.

POINT /:

Likevise the Enebling Act expressly
reserves &ny land occupied by Indians.
P0INRT 53

Self assertive.

POIRT 6%

The court should have remanded the
case to the district court of S=zn Juan
County, Utah, for the reason that in any
event the decision of the district court
18 2 nullity in the fact that it h&s no
menner and no suthority for enforcing e
decree against these Nevajo defendants.
POINT 7%
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BOINT 8:

Self assertive.
POINT 93

Self assertive.

CONCLUSION

‘he court must reziize that these
Navajos are in & terrible Judicial pre-
dicament. We have 2 circuit court deci-~
sion: &fter Judze Ritter szid I cannot
enforce any decree on this point", he
was instructed to try out the questions
of fact, exsctly a8 they are set up in
our defense. LLE

L8 we h.ove heretofore stzted to the
court, we zre not impinging upon the
rights of this court to meke its own
decision, regardless of the federal
court, but st tne szue time, obviously,
the situation should be hsermonized,

May we teke the easy way out by

a |
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reference to our pleadings?

Is every Ravajo bound, regardleas
of his past and present situs? If so,
the government of the United States is
exercising erbitrery suthority over
every Indisn by tribzl name, regardless
of consequence.

¥e respectfully request:

1. +hect the court takxe into ac-
count the enforcement of the decree of
the trial court.

<. Thzt the court consider the
jurisdiction of the state court to
determine the questions iavolved.

3. Thet the court maze further
findings &nd conclusions with refer-
ence to the enforcement of the trial
court decree,

L. Ihet the court reverse 1its

decision ¢nd likewise reverse the de-
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5. Thet the court consider the
question that this court, having found
that these Navzjos are treaty Indians,
must now seek relief from the legislea-
tive branch >f government, and not by
loceal courts.

Dated this léth day of June, 1952.

Fesgpectfully submitted,

KNOX PATTERSON

kLttorneys for ippellants
205 Boston Buiiding
Salt Lekze City, Utsh
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