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DICTION IN THE UTAH COURT OF APPEAL
The Utah Court of Appeals has jurisdiction in this matter pursuant to§ 78-2a-3, Utah
Code Ann. (1996).
TAT NT OF ISSUES P NTED FOR REVIEW - . -

In light of the defendant’s lack of notice of the trial setting, was it proper for the trial
court to deny defendant’s motion to be relieved from the July 7, 1997 judgment? This issue was
raised in plaintiff’s Motion for Relief from Decree filed September 18, 1997.

R Standard of Review
. A denial of a motion to vacate a judgment under Rule 60(b) of the Utah Rules of Civil |
Procedure is ordinarily reversed only for an abuse of discretion. Katz v. Pierce, 732 P.2d 92, 93

(Utah 1996); Russell v. Martell, 681 P.2d 1193, 1994 (Utah 1984); Baker v. Western Sur. Co., . *

757P.2d 878, 881 (Utah App. 1988). . -

. ISSUE NQ. 2
In light of the procedural errors of defendant’s former counsel, plaintiff’s counsel, and the
trial court, was it proper for the trial court to deny defendant’s motion to be relieved from the
July 7, 1997 judgment? This issue was raised in plaintiff’s Motion for Relief from Decree, filed

September 18, 1997, and Motion to Reconsider, filed December 29, 1997.

Standard of Review
A denial of a motion to vacate a judgment under Rule 60(b) is ordinarily reversed only

for an abuse of discretion. Katz v. Pierce, 732 P.2d 92, 93 (Utah 1996); Russell v. Martell, 681

Loporto v. Hoegemann
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P.2d 1193, 1994 (Utah 1984); Baker v. Western Sur. Co., 757 P.2d 878, 881 (Utah App. 1988).

Whether the proper procedures were followed is a question of law and is reviewed for

correctness. Hartford Leasing Corp. v. Utah, 888 P.2d 694 (Utah App. 1994). Since this claim

presents a question of law, it is reviewed under a correction of error standard, giving no

particular deference to the trial court's determination. See Ames v. Maas, 846 P.2d 468, 471

(Utah App. 1993); Holm v. Smilowitz, 840 P.2d 157, 160 (Utah App. 1992).
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Section 78-51-36, Utah Code Ann. (1996)

When an attorney dies or is removed or suspended, or ceases to act as such, a party to an
action or proceeding for whom he was acting as attorney must, before any fuither proceedings
are had against him be required by the adverse party, by written notice, to appoint another
attorney or to appear in person.

Rule 60. Utah Rules of Civil Procedure

(a) Clerical mistakes. Clerical mistakes in judgments, orders or other parts of the record
and errors therein arising from oversight or omission may be corrected by the court at any time
of its own initiative or on the motion of any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending may be so corrected
with leave of the appellate court.

(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc.

On motion and upon such terms as are just, the court may in the furtherance of justice relieve a

Loporto v. Hoegemann
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party or his legal representative from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discovered in time to move for a new trial under
Rule 59(b); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation
or other misconduct of an adverse party; (4) the judgment is void; (5) the judgment has been
satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or
otherwise vacated, or it is no longer equitable that the judgment should have prospective
application; or (6) any other reason justifying relief from the operation of the judgment. The
motion shall be made within a reasonable time and for reasons (1), (2), or (3),not more than 3
months after the judgment, order, or proceeding was entered or taken. A motion under this
Subdivision (b) does not affect the finality of a judgment or suspend its operation. This rule does
not limit the power of a court to entertain an independent action to relieve a party from a
judgment, order or proceeding or to set aside a judgment for fraud upon the court. The procedure
for obtaining any relief from a judgment shall be by motion as prescribed in these rules or by an
independent action.

Rule 4-506, Utah Code of Judicial Administration

(1) Consistent with the Rules of Professional Conduct, an attorney may withdraw as
counsel of record except when (a) a motion has been filed and is pending before the court or (b) a
certificate of readiness for trial has been filed. Under these circumstances, an attorney may not
withdraw except upon motion and order of the court. When an attorney withdraws under

circumstances court approval is not required, the notice of withdrawal shall include a statement

Loporto v. Hoegemann
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by the attorney that there are no motions pending and that no certificate or readiness of trial has
been filed.

(2) When an attorney withdraws as counsel of record, the withdrawing attorney must
serve written notice of the withdrawal upon the client of the withdrawing attorney and upon all
other parties not in default and a certificate of service must be filed with the court. If a trial date
has been set, the notice of withdrawal shall include a notification of the trial date.

(4) When an attorney dies or is removed or suspended or withdraws from the case or
ceases to act as an attorney, opposing counsel must notify the unrepresented client of his/her
responsibility to retain another attorney or to appear in person before opposing counsel can
initiate further proceedings against the client. A copy of the written notice shall be filed with the
court and no further proceedings shall be held in the case until 20 days have elapsed from the
date of filing.

STATEMENT OF THE CASE

A complaint for divorce was filed in this matter was filed on or about July 18, 1995. The
parties have two young children (R. 2-3). During the marriage, plaintiff worked as a pharmicist
and defendant was a homemaker.

After extensive litigation, a notice of bench trial scheduled for Monday, June 23, 1997
was served upon the parties’ counsel on May 21, 1997 (R. 172). Defendant received no notice of
any hearing until the Friday before trial at approximately 4:50 p.m. (R. 228). At that time, her
counsel called and notified her that there was a hearing scheduled on the following Monday (R.

228-9). She was told that it was just a hearing and that she could appear by telephone (R. 229). "

Loporto v. Hoegemann
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On the morning of trial, the defendant’s counsel sought leave from the court to withdraw
(R. 184). Leave was granted, the court struck the defendant’s answer, her default was entered,
and plaintiff was awarded his attorneys fees and costs (R. 184, 398). Counsel for the plaintiff
then requested further relief not in requested in his complaint, which the court granted (R. 184,
398). No notice to appear or appoint counsel was filed. The notice of withdrawal of defendant’s
counsel was filed until June 25, 1997 (R. 185).

A final order was entered on July 7, 1997 (R. 208). This order included further relief not
requested in plaintiff’s complaint or at trial (R. 229-30).

Plaintiff filed her Rule 60(b) motion and supporting affidavit on September 18, 1997.
Defendant filed his responsive objection to the motion on October 6, 1997. It was unsupported
by affidavit or other documentation. No hearing was requested by either party. Defendant filed
his reply memorﬁndum on October 14, 1997 and submitted the matter for decision on October
23, 1998. The trial court denied by the motion by an order entered December 19, 1997 (R. 355).
Defendant filed a motion to reconsider on December 29, 1997 (R. 358). An order denying the
motion to reconsider was entered January 21, 1998 (R. 377).

SUMMARY OF ARGUMENTS

Due to the actions or inaction of her former counsel, defendant was denied effective
notice of the trial in this matter. Her failure to appear at trial constitutes a mistake, surprise or
excusable neglect pursuant to Rule 60(b)(1), Utah R. Civ. P.

At trial, the defendant’s former counsel sought and received the court’s leave to withdrziw

as counsel. Rule 4-506 of the Utah Code of Judicial Administration provides that plaintiff’s

Loporto v. Hoegemann
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counsel was then required to file a notice to appear or appoint counsel and that no further
proceedings shall be held in the case until 20 days have elapsed from the filing of the notice.
Contrary to Rule 4-506, the court in this matter immediately struck the pleadings of the defendant
and granted additional relief to the plaintiff.

o0 AR NT
I. SURPRISE, MIST USABLE NEGLECT

A. Defendant Had No Effective Notice of the Trial

Trial in this case was scheduled for June 23, 1997. Defendant was not made aware that
there was a hearing scheduled in her case by her prior counsel until the Friday before trial at 4:50
p-m. (R. 228) He did not make her aware that it was the final trial in the matter and did not
informed her that she would not have to appear (R. 229). Mr. Dent consequently sought the
leave of the court to withdraw as counsel and filed a notice of withdrawal. The defendant’s
answer was then stricken, her default entered, and the plaintiff was granted additional relief (R.
229-30, 398). A default judgment was entered July 7, 1997.

On motion and upon such terms are just, the court may in the furtherance of justice
relieve a party from a final judgment for mistake, inadvertence, surprise, or excusable neglect.
Rule 60, Utah Rules of Civile Procedure. Where any reasonable excuse is offered by the
defaulting party, courts generally favor grating relief from a default judgment, unless it appears |

that to do so would result in substantial injustice to the adverse party. Westinghouse Elec,

Supply Co. v. Paul W. Larsen Contractor, 544 P.2d 876 (Utah 1975). The court in Mayhew v.

Standard Gilsonite Company, 376 P.2d 951(Utah 1962) held that:

Loporto v. Hoegemann
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It is undoubtedly correct that the trial court is endowed with considerable latitude of
discretion in granting or denying such motions. However, it is also true that the court
cannot act arbitrarily in that regard, but should be generally indulgent toward permitting
full inquiry and knowledge of disputes so they can be settled advisedly and in conformity

with law and justice. To clamp a judgment rigidly and irrevocably on a party without a

hearing is obviously a harsh and oppressive thing. [t is fundamental in our system of

justice that each party to a controversy should be afforded an opportunity to present his
side of the case. For that reason it is quite uniformly regarded as an abuse of discretion to
~ refuse to vacate a default judgment where there is reasonable justification or excuse for
the defendant's failure to appear, and timely application is made to set it aside.
In the instant matter, the defendant was not effectively appraised of the trial date, apparently due
to the neglect, mistake, or inadvertence of her counsel. The fact that she did not appear was due
to surprise. The “harsh and oppressive” default judgment issued by the trial court in this matter
is contrary to the purpose of Rule 60(b).

The plaintiff, in his response to defendant’s motion did not deny or controvert the facts as
given in defendant’s memorandum. No supporting affidavit was filed with his memorandum.
Rule 4-501(1)(B) of the Code of judicial administration provides that “The responding party
shall file and serve upon all parties within ten days after service of a motion, a memorandum in
opposition to the motion, and a// supperting decumentation.” [emphasis added]. As the plainuff
failed to provide any verified facts, the evidence presented by the defendant was the only
evidence before the trial court.

It is quite uniformly regarded as an abuse of discretion to refuse to vacate a default

judgment where there is reasonable justification or excuse for the defendant's failure to appear,

and timely application is made to set it aside. Mayhew v. Standard Gilsonite Company, 376 P.2d

951,952 (1962).
The negligence of attorneys are ground to remove default judgments under the rubric of

Loporto v. Hoegemann
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mistake, surprise or excusable neglect. See Warren v. Dixon Ranch Co., 260 P.2d 741 (Utah

1953); Interstate Excavating, Inc. v. Agla Dev. Corp., 611 P.2d 369 (Utah 1980); Helgesen v.

Inyangumia, 636 P.2d 1079 (Utah 1981).

&MMM_J_WWM__MMMM_M

In order for defendant to be relieved from a default judgment, she must not only show
that the judgment was entered against her through any reason specified in Rule 60(b), but she
must also show that his motion to set aside the judgment was timely, and that she has a
meritorious defense to the action. State ex rel. Utah State Dep’t of Social Servs. v. Musselman,
667 P.2d 1053 (Utah 1983). The courts, in the interest of justice and fair play, favor, where
possible, a full and complete opportunity for a hearing on the merits of every case. Heathman v,
Fabian, 377 P.2d 189 (Utah 1962). In the instant matter, defendant has filed her motion within
90 days of the judgment being entered and defendant alleges that several portions of the decree | |
would have been different had the _issues been litigated (R. 229-30). Further, the plaintiff did
include reiief in the decree which he did not request in his complaint (R. 229-30). This relief
would not have been available at trial. The defendant was awarded attorneys fees, without the
trial court having made findings regarding plaintiff’s financial need, the defendant’s ability to
pay, or the reasonableness of the fees as required by Larson v. Larson, 888 P.2d 719, 726 (Utah
App. 1994).

The defendant in her afﬁdavit and motion aséerts that a hearing on the fneﬁt§ of thé case
would have resulted in a different outcome and that the decree entered by the court contains relief
which the plaintiff did not request in his complaint (R. 229-30). Usually, it is not appropriate to

Loporto v. Hoegemann
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examine the merits of such claims. Erickson v. Shenkers Int’] Forwarders, Inc., 882 P.2d 1147
(Utah 1994).

Clearly, under these circumstances, where the defendant was (1) not notified of the
hearing date until 4:50 p.m. on the Friday before trial, (2) her attorney told her that she did not
have to appear, (3) her attorney did not tell her that it was the final trial in the matter but only
another hearing, and (4) her attorney told her that she could appear telephonically for whatever
hearing was to take place, it was an abuse of discretion for the trail court to deny defendant’s
Rule 60(b) motion.

. NONOTICE GIVEN TO DEFENDANT T P OR APPOINT COUNSEL

A. Rule 4-506 Not Complied With

As was held in Sperrv v. Smith, and 694 P.2d 581 (Utah 1984) and Interstate Fxcavating,

Inc. v. Agla Dev. Corp., 611 P.2d 569 (Utah 1980), after the withdrawal of an attorneyv the
unrepresented party must be given notice to appear or appoint counsel before further proceedings
are held. Rule 4-506 of the Code of Judicial Administration requires that:

When an attorney dies or is removed or suspended or withdraws from the case or ceases
to act as an attorney, opposing counsel must notify, in writing, the unrepresented client of
his/her responsibility to retain another attorney or appear in person before opposing
counsel can initiate further proceedings against the client. A copy of the written notice
shall be filed with the court and no further proceeding shall be held in the matter until 20
davs have elapsed from the date of filing. [emphasis added]

This procedure was clearly not complied with in the instant matter. After the court allowed Mr.
Dent to withdraw, the plaintiff was granted default judgment against the defendant. The first
sentence of 4-506(3) tmposes a burden upon Mr. Christensen, which he did not fulfill. The

second sentence imposes a burden upon the court that nor further proceedings be held until Mr.

Loporto v. Hoegemann
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Christensen does his duty. Here, after Mr. Dent withdrew, Mr. Christensen did not file the
appropriate notice. Further, the court took action against the defendant before the proper notice
was filed. The rule is clear that not further proceeding may be held until 20 days after filing of
the notice. The rule grants no discretion to the trial court to ignore or waive its provisions.

This case is similar to Sperry v. Smith, 694 P.2d 581 (Utah 1984). There, the defendants
retained an attorney to represent them. He later notified them of a hearing for summary judgment
but and withdrew as their counsel. The attorney filed and served a notice of withdrawal on
plaintiff’s counsel. At the summary judgment hearing, the defendants did not appear and
summary judgment was granted. The defendants then re-retained the same attorney and he filed
a Rule 60(b) motion based upon subsections 60(b)(3) (“misconduct of an adverse party”) and (6)
(“any other reason justifying relief from operation of the judgment”). The defendants
complained that plaintiff’s counsel had failed follow the predecessor to Rule 4-506. Specifically,
plaintiff’s counsel had failed to provide a notice to appear or appoint counsel before further
proceedings were had against the defendants.

In Sperry, the plaintiff claimed that the district court had the right to waive compliance
with the predecessor to Rule 4-506, Rule 2.5 of the Rules of Practice of the District Court of the
State of Utah. The Utah Supreme Court did not necessarily fault the plaintiff’s counsel for
failing to comply with procedural requirements, as he did not receive a copy of the notice of
withdrawal. However, the trial judge was ane of the withdrawal. The Supreme Court held

that:

[TThe trial judge should have required plaintiff’s attorney to then give notice to [the
defendants] in accordance with Rule 2.5 before proceeding to hear and grant the motion
for summary judgment. Since the judgment was entered after the failure of the court to

Loporto v. Hoegemann
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follow one of its own rules, we conclude that the trial court abused it discretion in
refusing to set aside the summary judgment when the error was brought to its attention.

Sperry, 694 P.2d at 583. The situation in Sperry was the very situation which Rule 4-306 was
designed to address. Justice Howe, joined in his opinion by Chief Justice Hall, and Justices
Stewart, Durham and Zimmerman, held that the defendants “should not be deprived of the
salutory protection of the rule.” The sﬁmmary judgmegf was vacﬁted.

In this case, the defendant also received notice of a hearing, but she was told she did not
need to appear and was not told the nature of the hearing. The defendants in Sperry were notified
of these facts. The defendants in Sperrv had some advanced notice of their attorneyé withdrawal,
and the defendant here did not. Counsel for the plaintiff in Sperrv had no actual notice of the
withdrawal of opposiﬁg counsel, but Mr. Christensen was standing in the court room in this case.
In both cases, the trial court allowed further proceedings to take place without a notice to appear
or appoint being filed and served. Spermry is a less egregibus abuse of discretion than the instant
matter. In that case, the detendants and piaintiff’s cbunsei had greater knowledge of the situation

than here.

In Interstate Excavating, Inc. v. Agla Development Corp., 61.1 P.2d 369 (Utah 1980), the
defendant’s attorney withdrew at the pretrial conference. A notice of withdrawal was filed by the
defendant’s attorney and a notice to appear or appoint filed by plaintiff’s counsel. The defendant
denied receiving either notice. When defendant did not ap;ﬁear at trial, a default was entered
against it. A Rule 60(b) motion was denied and, as here, the trial court made no findings other
than the denial of the motion. After reciting that courts are generally indulgent toward the setting

aside of default judgments and “where there is doubt about setting it aside, the doubt should be

Loporto v. Hoegemann
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resolved in favor of doing so,” the court concluded that the interests of justice would be served
by setting aside the default and allowing the parties to present their side of the controversy. The
default judgment was vacated. In this matter, the defendant maintains that she had no knowledge
that the trial was to be held on June 23, 1997 and had been told by her counsel that she did not
need to appear (R. 229). No contrary evidence was presented prior to the matter being submitted
for decision. There was evidence before the courf in Interstate Excavating that the defendants had
been sent the notice of withdrawal and notice to appear or appoint prior to the default having
been entered. Here, it is clear that the defendant was not mailed the notice of withdrawal until
after the default was entered and that Mr. Christense;l, plaintiff’s counsel, never served a notiée
to appear or appoint. As was the case in Sperry, the Interstate Excavating case is a much less
agregious abuse of discretion than thé instant matter.

Trial courts are given no discretion to ignore the provisions of Rule 4-506. In Hartford

Leasing Corp. v. State, 888 P.2d 694 (Utah App. 1994), the trial court excused the State for
failing to prévide a;notlice fo ai)pear or appoiﬁt. The court held that “the rule’s provisions,
however, offer no room for suc;h discretion to excuse noncompliance: ‘opposing counsel must . . .
before opposing counsel can initiate further proceedings.’” [citation omitted]. Hartford Leasing
Corp, 888 P.2d at 700. The prohibition against any further proceedings being held is likewise
mandatory: “no further proceedings shall be held . . .” [emphasis added] Utah Code of Judicial

Administration, Rule 4-506(3).

B. Section 78-51-36 Not Complied With
Further, a notice to appear or appoint is required by statute. Section 78-51-36 of the Utah

Code provides that:

Loporto v. Hoegemann
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When an attorney dies or is removed or suspended, or ceases to act as such, a party to an
action or proceeding for whom he was acting as attorney must, before any further
proceedings are had against him be required by the adverse party, by written notice, to
appoint another attorney or to appear in person.
Mr. Dent’s withdrawal of counsel on the morning of trial is the same as if the he died or been
suspended. He ceased to act and Ms. Hoegemann'’s attorney without providing the reasonable
notice as required by Rule 1.16(d) of the Rules of Professional Conduct. Again, the procedure
required by statute was not followed, and the defendant was not given proper notice to appear or

appoint counsel before further proceedings were initiated against her.

CONCLUSION

The evidence before the court was that the defendant was contacted by her attorney on the
Fridav before an Monday trial setting. She had no knowledge that a hearing was scheduled. and
the attorney did not notify her that it was the final trial. He told her that she did not have to
appear. At trial, he withdrew as counsel with the leave of the court and without providing any
prior notice to the defendant. The court then proceeded to strike the defendants answer and grant
additional relief to the plaintiff. The defendant’s failure to appear is clearly due to surprise,
mistake and the neglect of her counsel under Rule 60(b)(1). The failure of Mr. Christeﬁsen to
file a notice of appearance of counsel is a violation of Rule 60(b)(3), as his taking further action
against the plaintiff was a violation of his responsibilities under Rule 4-306. Finally, the court’s
entering of the default after the withdrawal of defendant’s counsel and the granting of further
relief was a violation of Rule 4-506(3), which provides that “no further proceedings shall be held
in the case until 20 days have elapsed from filing of the date of filing.” This entitles the

defendant to relief under Rule 60(b)(6). As discussed above, in Sperry and [nterstate Excavating

Loporto v. Hoegemann
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the rules were followed to a much greater degree and the defendants were in a much better
position than here. As stated in Mayhew v. Standard Gilsonite Company, 376 P.2d 951(Utah

1962):

To clamp a judgment rigidly and irrevocably on a party without a hearing is obviously a
harsh and oppressive thing. It is fundamental in our system of justice that each party to a
controversy should be afforded an opportunity to present his side of the case. For that
reason it is quite uniformly regarded as an abuse of discretion to refuse to vacate a default
judgment where there is reasonable justification or excuse for the defendant's failure to
appear, and timely application is made to set it aside.

In both Sperry and Interstate Excavating, where less egregious abuses of discretion occurred than

the instant matter, the appellate court vacated the judgments which resulted from the defendants’
failure to appear. That relief should be granted to defendant here and the she should be afforded
an opportunity to present her side of the case.

Dated this 17th day of August, 1998.

Samuel G. Draper, for
Hughes & Read

Loporto v. Hoegemann
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CERTIFICATE OF SERVICE
I, Samuel G. Draper, certify that on August 17, 1998, I served two copies of the attached
Brief of Appellant upon R. Clay Huntsman, the counsel for the Appllee in this matter, by mailing
it to him by first class mail with sufficient postage prepaid to the following address:
R. Clay Huntsman
Paul R. Christensen
HUNTSMAN & CHRISTENSEN

283 West Hilton Drive, Ste. 3
St. George, UT 84770

ﬁayMA,«Q M/\—-—-’

Attorney of Record
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ADDENDUM

MINUTES OF BENCH  IAL
FIFTH DISTRICT COURT-ST GEQRGE COURT
WASHINGTON COUNTY, STATE OF UTAH

JOEN A LOPORTO,

MINUTES
BENCH TRIAL

©54500424 DA

Vs Case No:

LUCY Z LOPORTO, :  Judgs: JEMZS L. SEUMAT
DeZesndant. ate: June 23, 1887

PRESENT

Blzintiff(s): JCOEN A LOPORTO

Plazintiff’s Attcrney(s): PAUL R CHRISTENSEN

Defendant’s Attornsy(s): HAROLD J DENT

Video

Tape Numberxr: 870234 Tape Count: 9:06

Clexk: nim

TRIAT

TAPE 970234

TIME 5:0¢

On record
At the time of

the triazl a record is made in reference to
Mr. Dent withdérawing from the case.

Pleadings are moot.

Mr. Christensen’s motion £for d=fault, attorney fees and

waiver of defendant’s entitlement to the

ratirment fund.

Motion is grant=d and counsel is to prepare the order.

TIME 9:08
Qff record

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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IN THE DISTRICT COURT OF TEE FIFTH JUDICIAL DISTRICT
IN AND FCR THEZ COUNTY OF WASEINGTCN, STATE OF UTAH

HON. JAMES L. SHUMATE, Jjudge

JOHN A. LOPORTO,
Plaintiff,
vs.' Civil No. 954500424
- LUCY Z. (LOPORTO) HOEGEMANN,

(Videotaped Proceedings)
Defendant.

N N Ml N N Nt Vet Vet “uet® )

REPORTER’S HFARING TRANSCRIPT
Monday, June 23, 1587

APPEARANCES OF COUNSEL:

For the Plaintiff: HUNTSMAN & CHRISTENSEN
BY: ©PAUL R. CHRISTENSEN, ESQ.
283 West Hilton Drive, Suite 3
St. George, Utah 84770

For the Defendant: SCARTH & DENT
BY: HAROLD J. DENT, ESQ.
150 North 200 East, Suite 203
St. George, Utah 84770

PatL G. MCMULLIN

CERTIFiED SHORTHAND REPORTER
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[sV]

ST. GEZORGE, UTAH; MONDAY, JUNE 23, 1597
-cCc-

THE COURT: éﬁod morning, Ladies and Gentlemen.
The record will reflect that today is the 23rd day of June,
1657, and the hocur is 9:03 A.M. |

Two matters are on the calendar for a hearing on
this merning’s date. The first one is Loporto versus
Loporto. The file number there is 954500424.

Mr. Lcperto i1s present. Eils ccunsel,

Mr. Christensen, is also present.

Ccounsel, I am informed by Mr. Dent, through the
clerk’s cffice, that he dces not have his client here,
intends to ask leave of the Court to withdraw, and based
upon that, would basically leave this matter in a position
of entering a default.

Is that your understanding as well?

MR. CHRISTENSEN: That’s my understanding,

Your Honor.

THE CCURT: HKHere comes Mr. Dent right now, so
I’ll stop talking for him and let him say it himself.

Mr. Dent, I just put on the record the
information that was conveyed to me in Loporto that
indicated that your client was not here. That yocu had

difficulty, apparently, in your relationship with the
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client and had asked leave to withdraw 1in Lcgcrto.

Is that correct, Counsel?

MX. DENT: That’s correct, Your Honor.

THE COURT: All right. Your mction to withdraw
is granted. The pleadings of the defendant are ordered
stricken.

Mr. Christensen, you may take your relief
sought, and you may take attorney’s fees as well.

MR. CHRISTENSEN: Thank you, Your konor. My one
concern is =-- is that there’s a retirement fund in this

particular matter. And under the Woodward v. Wcocdward, the

defendant would ke entitled tc one half of that. However,
based upcn the facts that we haven’t received child support
or any of the other costs such as medical care or child
care, we would be sesking for having her waive any
entitlement to that retirement.

THE COURT: Counsel, the Court, in view of this
defendant’s recalcitrance in prosecuting this litigation,
the difficult times that this file shows that have cgcne cn
through this manner, I think the egquities in the case
firmly support the award of the entire retirement fund.

MR. CHRISTENSEN: Thank you, Your Hcnor.

THE COURT: So you may draft your pleadings
accordingly, anéd I’ll sign them.

MR. CHRISTENSEN: Thank you, Your Eonor.
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THE COURT: Thank ycu, ccunsel.
MR. DENT: Thank yocu, Your Honcr.

(Whereupon, the matter was ccncluded.)
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CERTIFICATE
STATE OF UTAH )

} ss.
COUNTY OF WASHINGTON )

I, PAUL G. MCMULLIN, CSR, RPR, a Certified
Shorthand Reportasr and Notary Public duly qualified in and
for the State of Utah, do hereby certify:

That the foregoing matter, to wit, JOEN A.
LOPCRTO VS. LUCY Z. (LOPORTO) HOEGEMANN, CIVIL NC.
954500424, was videotaped at the time and place therein
named and thereafter, to the best of my listening and
understanding, reduced to computerized transcripticen.

I further testify that I am net interested in
the event of the action. R

WITNESS my hand and seal this 2nd day cf

December, 1897.

el 2 T zene L

PXUL G. MeMULLIN, CSR, RPR

RESIDING AT: St. George, Utah

MY COMMISSION EXPIRES: 3-17-99 .-
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AFFIDAVIT OF LUCY " DEGEMANN" . ,

CONFORMED Ces
CCPY 57 SEP 18 PM Y 18

1
—-<

SAMUEL G. DRAPER (Bar Nc. 7050Q)
EUGHES & READ

Attornevs for Defendant

187 Necrzh 100 West
Gecrzge, Utzh 84770
73-48¢2

a

IN THE FIFTH JUDICIAL DISTRICT COURT OF WASEINGTON CCUNTY

STATE QF UTAE

JOHN &. LCPCRTC,
AFFIDAVIT LUCY ECEGEMANN

V.

LUCY Z. (LOPCORTC) HCOEGIMANN,

Case No. 2342030424
Delzndant Jucdge James L. Shumete

STATZI OF UTaH )
: SS.
CCUNTY OF WASHEINGTON )

(ot
h
n
m
e}
(o8

Defendant LUCY ECEGEMANN, being first duly sworn, s

alleges as follcws, to-wit:

1. I em an adult residsnt of Clark County, State of lNesveda, and
fully competent a&s tc the matters set forth nsrein, and dc s
based uoon my own perscnel knowledge.

z. The trial in this czse was scheduled for Moncdav, June 23, 199

3. I was representsd by Jay Dent

4. Ee did not notify ms ¢f the hearing date until the Fridey pri

L oat 4:5 TN,
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rwork was losc.

—
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o
n

my pape This was the reason that ncc

notified soonerx.

(]

rasice in Las Vegas and had committed to work on the fcollcwd

Monday.

At the time I was notified of the hearing date, there was no one

I coulc nzve reguested the day off from around.
Mz. Dent czlled me on Sunday night at my home, &nd tcld me thet

cn Monday from the courtroom, and

by telepnone.
AT no time did tell me it was fcr the final cTzrial in

he told me it was just a hearing.

Ee said that he wes going to tell the judge thet the parties wer
close to settlement and there were just & L[ew 1ssuss to work out

Conseguently, I did not aprear at the hearing. Indesd, I was :Ih
only person weorking a2t my offices on Monday and could not have

I relied on my attorneys assertion that

for the

hearing scnsduled for hezring

In the event my case had proceeded to triel and I had besen

present, I believe that the decrss would have been different in
relation to child support, progerty cdivision, and visitation.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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my premarital property, and should have been awarded to me.
16. Some of my personal items which had been awarded to me in crior
court crcders were also awarded tc the plaintiff.

17. The inccme numbers in the child support calculztion in the decr

[y
o

are incocrrsct, as is my place of emplovment and occupation.

13. The restrictions placed on my visitazzion are unrsasonabls and
would not have been ordersd by the ccurt should the cass havs
teen tried.

1¢. I believe that it is in the best intarests of the children that

these issues be tried by the court.

20. The allocation of attorneys fees is also unfounded in lzw or
eqqity and this issue should be tried by the court.

21. The allocation of Jerry Thamert’s costs to me is also
unreasonable and unfounded.
FURTHER THY AFFIANT SAYETH NOT.

DATED THIS 8’ day of September, 1997.

PR

LU Hoaﬁmw Y

On the day of September, 1997, personally
before me LUCY HOEGE%ANN, the signer of the foregoing affidzvi
duly acknowledged to me that she executed the same. é Z

O et bt~ o~ R

§ Notary Pu. \es*dlng ct.

g “TATE GF U Y commission expires:
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CEZRTIFICATE OF MATIING

I herepy certify thzt a full, true and corre
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11l at St. Gscrge, Utah, with first-class pcstage t

States ma:i
PP
fully prepaid, cn the / day of September, 1967,
Zcllzws
Jorn &. Logorto
228 Scuth 2100 East
St. George, UT 8477C
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UKDER

D

o ————

Paul R. Christensen USB Nc. 5677
HUNTSMAN & CHRISTENSEN
Attorney for Plaintiff

~.283 West Hilton Drive, Ste. 3
St. George, Utah 84770
Telephone: (433) 623-284%8 ‘ .
Facsimile: (433) 623-3042

IN THZ FIFTH JUDICIAL DISTRICT COURT

IN AND FOR WASHINGTON COQUNTY, STATZ OF UTAH

LUCY 2. (LOPCORTC) HCEGEMANN

Defendanrt.

JOHN 2. LOPCRTC, ) ORDER

)

Plaintiff, )
)

vs. )
) Case No. ©Zi12004221 D2
)
)
)

This matter came on ragularly for hearing ke

Icre the accve-
entitled Court cn Thursday, Decemker &4, 15¢7 cn Cefzndanit's Mcermizn
to Strike Eearing scheduled ﬁcr December 3, 1837 Plaintifs
aggsared perscnally, znd was representad by Paul B, Thristensen oF
the law firm of HUNTSMAN & CHRISTENSEN Defendant 4.2 nct aggezl,

but was represented kv Samuel G. Draper cf the law firm c

& READ. The Court macde a record that the Motions and Memcrancda of

the parties had been read. The Court heard argument frcm

of both parties. No witnesses were called.

NOW THEREFORE IT

|

1
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IT IS FURTHER ORDEREID, ADJUDGED AMD 0I<25Th th

at:
Defandant's Mction for Relis? frcm Cecrze is cenied.
Dat=sd this //¢3 cav cf ,/7,Lf/, 13a-
L 1z¢7.
27 TEI CIZU=T:

Sazuel G. DCrzper
HEUGHES & RZIXD
ATIcrnevs fcr Defandans

Z
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CERTIFICATEZ OF SERVICE EBY MAILING
I dc hereby certify that on the v day cf 4/ ‘e A~
1997, I mailed a true and ccrrect unsicgned copvy of the akove and
s

foregecing ORDER by placing same in the Urited -
class pcstage prepald, tc the following te wit
Samuel G. Draper
HUGHES & REZAD
Attorney at Law
137 NexrzTh 120 WastT
St. Gecrge, Utan 84770 o —_—
e “ ,/;"\’,/
AN N i ‘-'ﬁ : .
L .
Secratary
) CERTITICETZ CF SERVICI BY MATLING
—_
: s e 2} . Y 20 VI
I dc hereby csrtifyv +“nat on the A n Y dav cf f‘}c, oy
19¢7, I mailed a true and corract sicned cory ¢f the abcve ard
foregoing ORDER kv rlacing same in the Unitad States Mail, first-
class postage prepaid, to the focllowing to wit:
Samuel G. Draper )
HUGHES & READ
. ttorney for Defendant
187 North 100 West
St. George, Utah 84770 ST
w0
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URDER g F

.. ORIGINAL

SAMUEL G. DRAPER (Bar No. 703Q0) gy _ﬂmﬂmﬂ__—ézéi"
HUGHES & READ l

Attorneys for Defendant

187 North 100 West

St. Gecrge, Utah 84770

Telephcne: (433) ©673-4892

IN THZ FIFTH JUDICIAL DISTRICT COURT
. IN AND FOR WASHINGTON COUNTY, STATE OF UTAH

JOHN A. LOPORTO, h ! ORDER
Plaintiff,
v.
LUCY Z. (LOPORTQ) HOEGEZMANN, Case No.: 854500424
Judge:JemesL.Snumate
Defendant.

Defendant, by and through her zttorney, Samuel G. Draper,
having motioned the court to reconsider it’s Order entered December
19, 1997, and Plaintiff, by and through his attorney, Paul Christensen
having filed an Objecticn and Memorandum in opgosition thereto, and
the matter having been submitted for decision.

IT IS HEREBY ORDERED AS FbLLOWS:

O Defendant’s Motion to Reconsider is hereby granted,

and defendant is relieved from the July 7,1997 decree.

W
A\

AL}
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: Machine-generated OCR, may contain errors.


Jarr.es

Defendant’s Motion to Reconsider is denied.

DATED this // 4‘; : day of January, 1998.

BY THE COURT:

_SxES L. SEUMATE A

District Ccurt Judge
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CERTIFICATE OF MAILING

I hereby certify that a full, true and correct copy of the
above and foregoing ORDER, was placed in the United States mail at St.

George, Utah, with first-class postage therson fully prepaid, on the ___
1<%~  day of January, 1998, addressed as follows:

Paul R. Christensen

HUNTSMAN & CHRISTENSEN

283 West Hilton Drive, Suite 3
St. George, UT 84770

CA \:I\A_/,I {/‘/OU /W C{ (G
RO —
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