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IN THE SUPREME COURT OF THE STATE OF UTAH

LEROY HAWKINS,
Plaintiff and Respondent,
‘ s, Case No,
LORENE PEREY, ALFFED 'r. PEEHY, 7786

andm'AnRt

APPELLANT'S BRIEF

On July 15, 1943, the defendant, Lorene

Perry, and A. T, Perry, her then husband, entered
into a wniform real estate contract with one J, ¥,
Teylor, predecessor in interest to the defendant,
Thelma Catherine Scriever, for the purchase of the

property in dispute,.a. mmm mﬁuthv ‘some - apariments

//(/S




2
in ite J. F. Taylor, the seller, coniracted io
sell the property to A, T. Perry and Lorene J,
Perry, his wife, as joinit tenants and not as
tenants in common, for $300,00 cash, ihe note of
the buyers for $h00,00, and $3,500.,00 payable at
$:0,00 per month, including interesi. (See Ex-
wibit 4,) Thoreafter, on March 1l, 1950, the
defendant, Lorene Perry, hereinafter called Mrs,
Perry, obtained a divorce frem 4. T. Perry,

hereinafter called Mr. Perry, under a decree
whieh awarded her all the vight, title and inter~
est of Mr, Perry in the house, (Paragraph 7 of
Amended Complaint, page 6, Record on Appeal, ad-
mitted by Answer, page 12, Record on ippeal.
Please note that hersafiter all reference to lines
and pages, enelosed in parentheses, refer io Hee-
ord on Appesal.)

Mr, and M¥rs, Perry resided in the house

from the date of purchase until early 194k, when
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3
they moved out of the state (Pages 30, L3, 75, 78
and 82), and the plaintiff, LeRoy Hawkins, has
resided in the house from about the date of pur-
chase up to the present time. (Pages 30, 78, 80
and 81.) Sinee early 194L the plaintiff has col~
lected all the rents and made every monthly pay-
ment. (Pages 30, k0, 78 and 79.)

Shortly prior to the date of the econtract
of purchase, the plaintiff gave Mr, Perry $300,00,
consisting of $200,00 of his cwn money and $100,00
he had borrowed from Mr, Perry. (Pages 27, 52, 53,
63 and 70.) There is evidenee in the record that
Mr, Perry told the plainitiff he would use the
$300.00 for a down payment on the house, take title
in his own name, and then deed it to the plaintiff
when he reached his majority. (ILines h=-10, page
25; lines 18~27, page 263 lines 8, 9, 19 and 20,
page 273 lines 1-5, page 293 lines 19-21, page 523
lines 6~8, page 53; lines 9-12, page Shj lines 6-9,
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page 55; lines 1h=18 and 25-27, page 62; lines 11
and 12, mage 43; lines 10-17, page 6Li; lines li~6,
16, 18, 2, and 25, page 69; lines 5, 6, 12 and
20-30, page 70; lines 5-16, page Tl.) This evi-
dence was ruled to be hearsay as to Mrs. Perry,
the defendant herein (Pages 23 and 2li; lines 28-

30, page 25; lines 6-12, page 62), and the

tiff!'s counsel agreed that the ruling mas proper.
(Lines 4~6, page 2h.)

Thereafter, ir. and Yrs. Perry emtered
into the contract menticned abave, paid the 300,00
cash and gigned a note for §h400.00, They paid that
note by paying $100.00 a2 month until the note was
fully paids That $100.00 coversd the $L40.00 pay-
ment on the contract as well as the payment on the
note. (Pages 75, 76, 77, 79, 97 and 99.) There
is no evidence that the 300,00 actually paid on
the contract was the money received by lr. Perry

from the plaintiff, and there is testimony of ilrs.
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5
Perry that some of the money paild on the down pay~
ment was her own separate property and money ob-
tained by a loan secured by the deeds to property
osmed by her, (Pages 75, 76 and 77.)

There is a direct conflict in the evidence
as to whether the plaintiff was supposed to take care
of the property and pay £12,00 a month into a fund to
be used for the expenses of keeping up the premises.
(Pages 33, L3, hli, 82 and 83.) There is a direct
conflict as to whether the plaintiff ever paid ren~
tal money to 4r, Perry. {(Pages 33, 8L and 85,)

There is no conflict in the eviden

that lirs. Perry
left the handling of ithe properiy up to Hr. Perry
until the divorce, and then took an active interest
in it herself. {(Page 105.) The evidence ghows that
Mrs, Perry had neither knowledge nor notice of any
oral agrecment between ir., Perry and the plaintiff
herein concerning the house, and the court so found.

(Paragraph 5, page 152.)
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6

In the complaint the plaintiff has asked
that, in the event it is fouwnd that the plaintiff
is not entitled to this property, he be reimburseg
for expenses paid out by him personally for improve-
ment and upkeep of the property. {Page 6.,) Proof
was not adduced on this prcposititm at the trial on
the theory that it would be unnecessary if the
plaintiff were held to be entitled to the property.
(Page 3h.) In the event the judgment of the lower
court is reversed, i1t would be proper to have evi-
dence adduced on this point in order to adjust the
equities between the parties.

The trial court found in favor of the
plaintiff and against the defendant, and entered
its decree on June 7, 1951, awarding the beneficial
interest in the property to the plaintiff. (Pages
115-119.) Pursuant to timely motion, amended find-
ings of fact and conclusions of law and an amended

decree were entered December 11, 1951, awarding the
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7
beneficial interest in the property to the plain-
tiff, but requiring plaintiff to repay the defend-
ant the 8k00.00 paid by her or on her behalf as
part of the down payment on the property, together
with interest. (Pages 1lL.9-15L.)
Defendant has appealed (Page 155) and

plaintiff has cross-appealed. (Page 157.)

STATEMENT OF POINTS

I
The txdal court has failed to make find-
- ings on certain material issues raised in the case.
I
The findings are insufficient to support
the judgment,
oI
The evidence is insufficient to warrant
findings whieh would suppert a decree that the

plaintiff is entitled to the benefieial interest
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8
in the undivided one-half interest acquired by
the appellant by virtue of the uniform real estate
contract.

Iv

The evidence is insufficient to warrant

findings which would support a decree that the
plaintiff is entitled to the beneficial interest
in the undivided one-half interest acquired by the
appellant by virtue of the decree of divorce from
A. T. Perry.

ARGUMERT
l. 7he Law of Congtructive Trusis.

Ve are dealing here with a gituation where
the plaintiff, if he i3 to recover at all, must re-
cover on the proposition that equity requires the
impogition of a trust on the interest of the Perrys
in the home i~ dispute, The only pogsibilities are
(1) the enforcement of an express trust, (2) the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



9
enforcement of a purchase money resulting trust,
ar (3) imposition of a constructive trust, some-
times called a trust ex nalifieio.
The plaintiff does not seck the enforce-
ment of an express trust because, if he did, he would
be barred by the Statute of Frauds, Sec, 33-5-1, UCA

ghme

1943, requiring a writing for the establi
a trust concerning real property.
The plaintiff sust fail if he seeks teo

nt of

enforce a purchase money resulbing trust for the
reason thai the cowrts will nol impese a resuliing

trust where the property is taken in another name
than that designated by the party paying the purchase

money. Scott on Trusis, Seec. 4hi0.1, pages 22L2-223.

In the present case the plaintiff claims and testi-
fies that he agreed with A, T. Perry to have this
house purchased in A. T. Perry's name, but that the
home was actually purchased in ithe name of A. 7.

Perry and lLorene Perry, as joint itenants. In a case
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10
where the property is purchased in a manner other
than agreed upon, the only remedy is the imposition
of a constructive trust,
Since we are necessarily concerned with a
constructive trust problem, let us examine the law
where, as the plaintiff here claims, one person (A.

)

T. Perry) takes the money of another (Hawkins) unde
an oral promise to purchage certain named property
in hig (Perry's) name, hold it for a specified time,
and then deed it to the person paying the money or
under an orzl promise to hold the properiy for cer-
tain uses or purposes, This subject is discussed
with soms thoroughness in two Utah cases, Chadwick
Ve Arnold, 3k Utsh L8, 95 P. 527, and Haws v. .«
Jensen, 209 P, (2d4) 229,

The law appears to be this:

If a person takes property in his owm nane
under an agreement to hold it for ancther and later

deed it to him (whether for a price already paid or
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11
one to be paid as a condition to the deed), and,
when the time comes, that person refuses to deed the
property as promised, equity will impose a construc-
tive trust if, and only if, there has been an element
of positive fraud accompanying the promise by means
of which the acquisition of the title by the malefac-
tor was wrongfully accomplished, This :‘Lé the rule of
Chadwick v, Arneld, supra, as set forth in the follow-

ing excerptl:

#The doetrine is well stated in volume
3, Pom. Eq. Jur, (3d Ed.) Sec. 1055, as follows:
"A second well-settled and even common form of
trusts ex maleficic occurs whenever a person
acquires the legal title to land or other prop-
erty by means of an intentionally false and
fraudulent verbal promise to hold the same for
a certain speeified purpose-—as, for ezample,
a promise to convey the land to a designated
individual, or to reconvey it to the grantor,
and the like-and having thus frauduvlently ob-
tained the title, he retains, uses, and claims
the property as absolutely his own, so that the
whole transaction by means of which the owner-
ghip is obtained is in fact a scheme of actual
deceits Equity regards such a person as holdw
ing the property charged with a constructive
trust, and will compel him to fulfill the trust
by conveying according to his engagement." And

Li/)/'ul:\'Sw' /T / / 4 / // / ( /\ 1/
’Ll hir /()(R in errors.
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in section 1056: ®The foregoing cases should
be carefully distinguished from those in which
there is a mere verbal pramise to purchase and
convey land, In order that the doctrine of
trusts ex malsficio with respect to land may
be enforced under any circumstances, there must
be scmething more than a mere verbal promisze,
however unequivocal, otherwise the stabute of
be an element of positive fraud accempanying
the promise, and by means of which the acquiw-
sition of the title is wrongfully consun~
mated, Equily does not pretent to enforce ver-
bal promises in the face of the statute; it
endeavors to prevent and punish fraud by taking
from the wrongdoer the fruits of his deceit,
and it accomplishes this object by ils bene-
ficial and far-reaching docirine of construc-
tive trusts.® (Underliniag ours.)

In Haws v. Jensen, supra, a widely accepted
corollary rule, which could be called an exeception to
it, was pointed up, There it was stated that, even

if there was no frauvdulent intent at ¢ ine of the

tranafer of the property, the transferee will be
held to be a constructive trustee whers there is a
fiduciary relationship and the transferee abuses the
confidence reposed in him by failing to perform his

promise to reconvey (or to hold for certain orally
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agreed purposes). This peint is discussed in 209
P, (24) at page 232, as follows:

“Seott on Trusts, Vol. I, Sec, k.2,
states: %A constructive trust is imposed
even if there is no fiduciary relationghip
such as taat between altomey aund client,
prineipal and agent, trustee and beneficiaryy
it is sufficient that there is a familiy re-
lationship cr other personal relatiouship of
such a character that the ‘c.mnufm*or is Jus~
tified in believing that the iransfs: RN
act in his interest.® Restatement of %2;&
Law of Trusts, Sec. kh, comment (2), accord,
A constructive trust will be imposed even
though at the {ime of the transfer the trans-
feree intended to perform the azreewent, and
even though he was not guiliy of undue in~
fluvence in procuring the convevance, The
abuse ol the confideniial relation consisis
nerely in the failﬁra of the transferse to
perfm hm prozise, Seott on Trusts, Vol.
I, 3zc. Uhie2, 4 eeur%, a;{' equity in decres-
ing a constructive trusi, is bowd by no
unyielding formula, bub is free o effoct
justice aceording to the equities peculiar
tc each itranss: %:'m wherever a folilure Yo
perfors & duby Lo convey properiy would re-
sult in mijust envicbmernt, 3 Bogert on
lm‘&s and Trustees, Part 1, 1946 Ed,, Sec.
4710“

So, applying the law to the facts of this

case, if the plaintiff can show (1)} that the defend-
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1k
ant by a false or fraudulent verbal promise, in-
duced him to agree that ths home e taken in the
name of the defendsnt to be desded over to the
plaintif{ when he reached his majoritiy,

and (2)
that the defendant has refused to dp so, plaintiff
is entitled to hawve a consiructive trust imposed
ou the property in the hands of the melefactor.

Or, if the plaintiff shows (1) that there
is a fiduciary relationship beiween plaintiff and
defendant, (2) that the defendant, intending

perforre when the time came, took the properiy in

bis own name under an agreement

plaintiff when he reached his majority, and (3)

has breached that agreement, plaintiff is entitled

to have a constructive trust imposed on that prop-
erty, Howsver, the plaintiff hes failed o make
out a case under either theery as will be pointed
out later,

2, There are no Findings of Faci on Certain
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Material Issues Raised in the Case.

The decree which is the final judgment
in this case is the amended decreec entered lecenber
11, 1950, and findings and conclusions with which
we are concerned are those of the same date enp-
porting that decree. let us examine those findings
and see if they support the imposition of a con~
structive trust on all or any part of ¥rs, Perry's
interest, I say Hrs. Perry's interest because she

is the enly one of the Perrys who has been served
with process or otherwise brought into the juris-
diction of the comrt, and because she is the owner
of the interest of both the Perrys, having acquired
an undivided one-half under the uniform real estate
contract, and the other undivided one-half under a
decree of divorce from ¥r, Perry.

The facts found are essentially these:
(Pages 151 and 152, Record on Appeal,)

a, That A. T. Perry, husband of Lorene

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors
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Perry, had, prior to July 15, 1543, acecepted
$300,00 from the plaintiff as down payment on
the home in controversye.
be. That on July 15, 1943, A. T. Perry
and Lorene Perry contracted io purchase the home
from J. F. Taylor, the owner, for $300,00 cash,
a $h400,00 note, and payments of £40,00 per month.
- “¢. That the $300,00 ecash was paid (no
finding as to who paid it), that the Perrys paid
their note, that Hawitins made the monthly pay-
ments, and that the payments don't exceed the
rental income from the properiy

,3:&.;&'5

d. That ¥re. Perry, the cnly defe
herein save the legal title holder, bad neither

notice nor knowledge that Ur, Perry had accepted

$300,00 from Hawmicins, or that Hawkins claimed an
interest in the home, wntil several years after
the contract to purchase it,

e, That part of the money used to pay

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



17
the promissory note which constituted a part of
the down payment was Mrs. Perry's sole and sepa~
rate property.
f.

aecunisd the propexr-
ty until some time in 194k, and omly the plaintiff

since.

From these facits the trial court coneluded

that the plaintiff is the true and lawful purchaser

in it, (Page 153, Record on Appeal.) Since the
contract shows the egquitable interest to be in
both the Perrys as jeint tenants, and the decres
gives ¥ra, Perry all of lr, Perry's intsrest, the
only theory on which that conclusion, and the
decree to the same effect, :

ould be sustained, is

the constructive trust theory.
the decree that the beneficial interest is in

» Yo support

Hawlcing, it must be found as a facti:
(a) That there was a promise on the part
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i8
of the defendant or her predscessor in interest
to hold the property for the plaintiff and deed
it to him at a later time;
(b) That that promise was intentionally
false or fraudulent (Chadwick v. Arnold, supra), or
(c) That a fidueiary relation eﬁaﬁe&

between the plaintiff and the defendant
predecessor in interest, {(Hawe v, Jensen

It is to be strongly noted that none of

the above essential facts wers found, Without a

finding of (a) above, coupled with a finding of
(b) or (¢}, the plaintiff mmst be held to have
failed to sustain a comclusion of law and decree
that the plaintiff is entitled to the beneficial
interest in this praperty. (Point I, Statement of
Points., )

The failure to make findings of fact on
material issues raised in the case is reversible
error, See Piper v. Eakle, 78 Utah 342, 2 P. (24)
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909, and the many Ulah cases ciited therein at
page 910 of 2 P, (2d), ¥For tuis reason the
judgrment of the District Court should be reversed .
and the cause reumaunded for a new irial al respond-
ent's cos5u8.
Further, because of the failure t make

findings of those essenilial factis, the findir

necessarily fzil e susitain s decree that the
plaintiff ic entitled to the bemeficial imberest

in this property. (Puint I1, Statement of Points.)

3. The Evidence is Insufficient tc Warrant Find-

ings Which Would Support a Decree That Flaintiff

is Entitled to the Beneficial Interest in This

To discuss this point we must remenmber

show that the in~
terest with which we are dealing is the equitable
title to the home, which equitable tille was vesied
in A. T. Perry {(usually called lir, Perry herein)
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20
and Lorene Perry (usually called Mrs. Perry here-~
in) as joint tenants and not as tenants in common,
(See Exhibit A.) ¥rs. Ferry took an undivided
one-half interest in the home on July 15, 1943,
under the contract which is Exhibit A. Thereafter,
on March 1, 1950, she took the other undivided
one-half interest from ¥r. Perry by virtue of a
decree of divorce.

lating to the undivided one-half interest obtained

by virtue of the contract of sale which is Exhibit
A, There is no evidence to show that Zrs. Perry

was just put on the contract as a gratuitous party.
Rather, the undisputed evidence (Pages 75~77 and
96-97, Record on Appeal) is that part of ¥rs.

Perry's own funds went to pay the down payment and
the findmg of fact of the cowrt is to the same
effect., (Finding No, 6, page 152, Record on Appeal.)
The plaintiff testified that ne paid ne part of the
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21
v1400.00 note which cowprised the major part of
the §700.00 down payment. (See lines 26-30,.
page 30; lines 1, 2 and 3, page 31; lines 8«16,
page 403 and lines 3-5, page L2, Reeord on
Appeal.) Further, the evidence of both plaintiff
and defendant is that lxs. Perry never discussed the
house with the plaimtiff before 1950, never made any
promise relative to the #itle, and did not lnmow or
have notice that plaintiff bad or claimed any in-~
terest in it prier to 1950. The finding of the
court (Finding Xo, 5, page 152, Lecord on Appeal)
is tc the asame effect,

In short, there is noc evidence in the

record whatever to support the proposition that

Mrs, Perry is not eniitled to the undivided one—
half interest she bought under the eontract. Since
she 1s entitled %o one-hall the rental income from
the proverty and the court found that income to be

not less than the $40.00 monthly payment, she is
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22
entitled to credit for one-half the payments made
on the contract during the time the plaintiff
ocecupied the premises, collected the rents, and
paid the payments., She is further entitled to
one-half the reasonable rentsl welue of the apart~
ment occupied by the plaintiff these many years.
One-half the reasonmable expenditures of the plain-
tiff made to kesp the preperty heated and in good
repair showld be set off againgt the income com~
puted as above,

Since there is no evidence in the record
on which the above calculations can be made, ithe
lower court should be instructed %o take the neces-
sary evidence,

Second, as to the undivided one~half in-
terest which Mrs, Perry received from ¥r, Perry
under the divorce decree, If that interesi was
impressed with a constructive trust in faver of
the plaintiff while it was owned by Mr. Perry, it

Library Services and Technology Act, administered by the Utah State Library.
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would still be impressed with the trust. Ilrs.
Ferry took Mr. Perry's interesi prior to the time
she had knowledge or notice of plaintiffis claim,
but all she took under the decree was %“all of A,
Te Perry‘s»right, title and interest® in said
properiy, She did not pay wvalue for it, is not
then a bona fide purchaser for wvalue and deoes not
cub off plaintiff's equity, if any he haz,

But, even 50, there musi be Mid@m
sufficient to sustain findings of faet, and find-

ings of fact sufficient 1o sustain sonclusions of

law and a decree vefore that trust is impressed.
As set forth above, the findings are insufficient

to sustain the decree.

ingsufficient to sustain necessary findings.
There is must testivony in the record
that .r. Perry received £300,00 from the plaintiff

and told him that he would take the $300,00, use it

for the down payment on the houss, take the title
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in his own nams and deed il to the plaiantiff when
he besame of age. All of this testimony was sub-
ject to a blanket objection to the admission of
any statements made by Mr. Perry outside the pres-
ence of Mrs, Perry. Since ¥r, Perry is not a
party to this suit under the rules of evidence
regarding parties, for the reason that jurisdic-
tion was never obtained over him, the couwrt ruled
that all ef that testimony was "hearsay" as regards
lirs, Perry, and hence was incompetent, (See lines
18-22, page 23; lines 2 and 3, page 243 lines 28-30,
page 26, Reeord on Appeal.)

That this ruling is proper as to the
hearsay objection was admitied by plaintiffls
counsel (Iines L and 5, page 2, Reecord on Appeal,)
but counsel felt they would be admissible as decla-
rations against interest by a predecessor in inter-
est, This would have been true had the declara-
tions been made while Mr, Perry owned the property,
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but the declarations were made before Mr. Perry
obtained his interest. This rule is set forth
in Jones on Bvidenee, 2nd Ed,, at page 1673, as

follows:

*The rule has often been stated that
in such cases the declaration of the grani
against his title, while in possessicn of
the premises, are always admissible, not
only against him, but against those who
claim under him, But the declarations of
the grantor are not to be treated as admis-
sions, and are not competent as such, if
made before his interest in the ¥ty in

: ascquired, or, generally, after

(Underlining ours.
Excluding the statements of M, Perry

as against Mrs, Perry excludes them for any purpose,
for she is the only defendant they concern, Mr,
Perry is not a party for he was never served, Ihus
there is excluded from this record all the testi-
mony relative to the claimed oral promise of Mr,
Perry to hold the property for the plaintiff and
deed it to him when he reached his majority.
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Without this testimony, there is no
evidenece that Mr, Perry agreed to hold the title
in his own name until the plaintiff reached his
majority and then deed it over, Without that
evidence, the plaintiff's case against ¥rs, Perry
as to the undivided one~half interest she cblained
from Mr, Perry via the divorce decree must fail,
since it is the plaintiff's duty in sufh a case as

this to prove his case by elam'rand convincing

SLEnE

evidence,
The evidence is insufficlent to sustain
the impogition of a constructive trust on either
undivided one-half interest in the house when the
evidence is measured against the law of this state,
CONCLUSION

The appellant respectfully represents teo

this honorable court that the judgmwent of the lower

court should be reversed for three reasons: first,
that the trial court failed to mske findings of
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fact on certain material issues raised in the
case, secomi, that the findings made are insuf-
ficient to support the decree, and, third, that
there is insufficient evidence to sustain a find-
ing that the plaintiff is entitled to the bene-
ficial interest in either the undivided one-half
interest Mrs, Perry took under the umiform real
estate centract of July 15, 1943, or the undivided
one-half interest she took under the divorce
decres of Harch 1, 1950,

The appellant should be awarded costs
and this ease should be remanded to the trial court
for the purpose of ascertaining whether the plain-
tiff has expended money for the upkeep and main-
tenance of this home which should, in good cone-
science, be repaid to him by appellant,

y mttad,

B A NIT ”,
EARL D, TANNEG
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