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IN THE SUPREME COURT OF THE
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STATE OF UTAH, HONORABLE J. ROBERT BULLOCK, JUDGE

S. REX LEWIS, for:
HOWARD, LEWIS & PETERSEN
120 East 300 North
Provo, Utah 84601

Attorneys for Appellants

J. HAROLD CALL

Wasatch County Attorney
30 North Main Street
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Attorney General's Office
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TN THE SUPREME COURT OF THE

STATE OF UPAH

cpnt OF UvAb .
Plaintiff-Respondent, : REPLY
Ve
S AMDERSON and THOMAS R, :
Kite B URY, Case No., 16,372

Defendants—-Appellants.

PETITIONER, Roger N. Anderson, submits the following:

In its brief, respondent, State of Utah, advanced two arguments
wvhich are factually inaccurate and otherwise misleading.

First, this Court, in its May 29, 1980 opinion, declared that
in this case the State had met its burden at the preliminary hearing
to demonstrate that a crime had been committed and that probable
cause existed to believe petitioner had committed it. The majority
founded their conclusion upon the assumption that certain so-called
"false statements" made by Ray Applegate were admissible at the
preliminary hearing, notwithstanding the fact that the affidavit
altachnd to said false statements was unconstitutionally admitted
into evidence at the preliminary hearing. It was petitioner's
arqument in his brief on rehearing that the so-called "false state-
ments” could not be considered in determining whether the State had
met. its burden at the hearing. Petitioner arqued first, that the
so-called "false statements” were part and parcel of the corstitu-
tionally tainted aff.lavit and, therefore, were unconstitutionally
*Imitted into evidence against petitioner. Because the affidavit

1 nol const tutionally be received into evidence at the hearing,
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the acconyanying "lfalse stateacnts" could not he con i
determination of whothes the State had cchioved ite o0
preliminary hearing. Petitioner also acqgued that, in any s
false statements wore not supyoied by any evidontiarcy Coandot -y
the t.ime of thelr admission into covidence.

The State, in itls brief on reheoaring, in effcct concedsg i-

1

the su-~called "false stalements" were not suppostced by evidenr; .
foundation. Dut the State advancces the argument that petition.:
precluded from raising this acguaent baciuse he alleqedly faile
object to the lower couri's error at the time of the proifainag
hearing. The State's argument is inaccurate and mislaonling.

It is difficult to conceive «f a case where a defendant cou
have more vociferously objected to the proc siare employed by the
lower court than this case. Petitioner's counsel repealtedly ob-
jected to the admission of ithe tainted hearsay affidavii. Such
objections were madce on various constitutional and evidentiary
grounds, and repzatedly reiterated throughout the pretrial pro-
ceedings in this case. (Sce . 14-15; Preliminary Hearing Tcans-
cript (PHT) 12, 21, 23, 28, and 29.) &t onc point. Juring the cou
of the proceedings, couns-l for petitioner objected to the aduis:
and use of the tainted affidavit and "false slatemcnts” on the
ground thal they were "completely inadmissible in any evenl." [
46.) Thus, petitioner strenuously and roneatedly objected to th
admnission and use of these mater ' als at the hearing. The stotew
to the contrary in respondent's brief is ino~curate and misleads

. . . v . 3 1.
Second, petitioner arqued in his brief on rehearing that t
constitutionall. inadmissible procedure follovod by the lowor o
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-t the preliminary hearing deprived him of a fair trial bLecaus~ such
srocedure hampered his ability to prepare a meaningful defense for
(-2l theough pretrial discovery. In response to this argument., the
state made the following assertion: "the [lower] court made arrangements
with the progsecutor on the record to have Applegate available one day
prior to toial.”

Respondent's statement is extremely misleading. There is
little question that Judge McGuire at the preliminary hearing
ordered the prosecut{on to produce Ray Applegate at least one gday
prior to trial so that he could be interviewed by petitioner's
counsel in the course of petitioner's preparation for trial. (PHT
17-19.) The prosecutor, after some resistance, agreed in open court
to produce Applegate at least one day prior to trial. (PHT 29-30.)
lotwithstanding the court's o;der and counsel's promise, Applcgate

was not. produced as ordered and promised.

Petiticner's couns«l made strenuous objections to the state's
failure in this reqgard. The following exchange between the trial
court and petitioner's counsel, is illuminating:

THE COURT: . +« . [Are] there any other matters, law
matters [thal] we can dispose of at this time?
If so, let's do. If not, why we'll just go along
with the trial and dispose of any law matters that
arisc as they arise. ‘

MR. LEWIS: There was a motion made, your Honor, to produce
Mr. Applegate . . .. And I think the affidavit,
an affidavit was taken into evidence, which was
not proper. I previously brought that matter to
the court's attention.

THE COURT: Yes.

HRLOLENIS: There was a motion made to proiuce fhat witness for
his deponsition, and that was never done. I think
that he was to bce here a day before, at least a
day before the hearing so he could be interviewed.
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order.

of the preliminary hearing,

He was here yes ovrday, [thel roport [nad) come s
A he was there, but b 40 dowanl g
Taterdieved. S0 1'd stabs Lo ke Corool 1 S0

Cartunity to

Doey

mol Lo

OV

Lon of

('‘"rial Transeript 70-71.)

Although Applegate may have been in the State on the Ay

discover evidence in preparation for a meaningful defense

fair trial.

- <1
SUBMITTED this ~ 7 day of August, 1980. ///
L 7
! . -

before trial, he was not produced pursuant to Judge McGuire's

including the impocrtant right to

at.

S. REX LEWIS, (fnr:

.~ HOWARD, LFWIS & PETERSEN

120 East 340 North
Provo, Utah 84601

Attorneys for Petlitioner Roger N

Anderson

MAILING CERTIFICATE

MAILED two copies of the foregoing document to Roberlt Harn:

Thus, petitioner was wholly denied the ancillacy benefits

|

|

o

@

and Earl F. Dorius, Attorney General's Office, 236 State Capﬁd

Building, Salt Lake City, Utah 84114 this zfﬁu day of Auqusblm

Secretary
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