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IN THE SUPREME COURT

OF THE STATE OF UTAH

CYRIL P. THOMPSON,

NORMA D. COX, ADMINISTRATRIX OF )
THE ESTATE OF JACKSON BLAINE COX, )
Deceased, )
)
Plaintiff & Appellant, %
VS. ) CIVIL NO.

) 7796
)
)
)

Defendant & Respondent.

APPELLANTS! PETITION FOR RE—HEARING
- and
SUPPORTING BRIEF

e o 2 S

BRANT H. WALL and
JAY ELMER BANKS, Attorneys
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IN THE CUPREME CUURT OF THE STATu F UTAM
#$ VS B R LTRERREEEHEEREE BT RERN

NORMA ' . CCX, ADVINISTRATMI) OF i
THZ ESTATE (F JACKSCH boaINZ COX,

Plaintiff & Appellonk, )

vs. :

)
CIRIL . THETOUN, g
)

above entitled matter, through her gounse

K. %all, Esq, aod Jay Elmer Benks, Eeq., and ye-
spectlully petitions the ¢ourd to grant & rehesrs
ing in the ssid csuse for the resason and upon the

each of the points raleed in appellants brief on
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appeal wnless it was the courts intention to
nodify or reverse the existing law heretofore
ennounced by this court eoveriny sald points of
lew,

 PCINT 21 The court erred in failing to con-
strus the evidence in & light nost favorebls to
the plaimtifrf,

resolution of sither horn of which should res
in a decision for the plaimtif? and appellant

1f, under the primeiple of construin
evidence in a ligzht =ost fevorsble teo the plain.
tifs, the court should choose Lo believe the test-
inony of the plaintiff's nitaness iy, Ferre, the
desision should be in faver of the plaimtiff since
that witness maeguivoeally -luced the polnt of
impact as ocouring in lane 1 (T.%. 53, Sk, %5),
not have been negligent in falling to yield the
ﬂsht of way.

ed by the S.J. Quinney Law Library. Funding for dig " provi ided by the Ins of Mus
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in pereeption as set forth in the opinion of Chief
Justioes Wolfe at page 3, to~wit:

(1) "Ny, Ferre observed the smishap from
in front of the eafe,

(2) He viewed the scene over hls perked

autsmodils,

(3 He did not see the car prior 0 the
met»’

(4) BHe glanced sway from the scene for a
sacond oF two,

(5) The street was dimly lighted,™
the eourt should ehoose to disregard the testimony
of itr. Ferre, n: it spparantly did, thea in such
event the facla presented would be similar to the
situstion found in the resent case of Tuttle vs,
Fecdfic Iermcuntain Express Co., 242 Fae 2nd
764, and the ruling of law in that ecase would
Wwﬂﬁd&hmﬁmmw%
sideretion, In thst case, (Tuttle ve, Pacific I~
termountain Bxpress Co,) undey one theory of whes
the faots wers,thers was no testinmony onoerning
desedents condust prior to the acoident, with the
poesible exsaption of the deferdant driver, and
the sourt there sald, in pert:
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®eeoslider theoe clrcumstances, theve Lo v
wiﬂm whateoever regarding Bls conduet Just
his death, M‘!‘m, tie plainties
due sare for his own safely, e upon thet pre-
m the Jw eould bise m wmm to
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eause the court felt that he was not an adequate
pereipient witness, as {t in effect did, then the
facts should bring into play the prineiple of law
l1aid Sown in the Compton sase, suprs, and the platne
tiff should prevail on appeal, :e submit therefore,
that it was not the cowrts intention to either mod
ify or reverse it's prior ruling ss announced in the
Copton sase and Tuttle cuse on Lthis point, and
therefore respeotfully request the ecourt ¢to gramt

no eitationa, thet in consldering a motion for s
Directed Verdiet, and on sn appesl fyom an Ordey
granting such motisa, the court msut view the ev-
fidence in a iight most favorzble o the plalakiff,
From the decision of Chisf Justice Zolfe, it
13 noted th-t there exists = dlserepan
point in that considering the testlmony of Nr. Ferse
he does ret take the svidence =most favorable to the
plaimtiff, but rather sttempts Lo reconsile sueh
testimony with that of the defendant and his fellow

‘me’.&t.‘ ®
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Under this prineciple of construing the evidence
in a light most favorable to the plaintiff, if there
is &0 be any reconciliation of the testimony of the
various witnesses it certainly should be favorable
to the plaintiff when ruling upon a motion for a
DIRECTED VERDICT and not favorable to the defendant.
In relation to this point, we respectfully invite the
courts attention to the testimony of witnesses
Virber (T.R. 231, 233), Smith (T.R. 255; 262)
and the defendant Thompson (T.R. 293) which could
eagily be reconciled and in corroboration of Mr.
Ferres' testimony showing the point of impaet to
be in lane 1. It is unquestionable that there is
eonflicting evidence of the material fact of de-
cedents position at time of impact; Ferre unequiv-
ocally places decedant in lane 1 (T.R. 53, 54, 55)
at time of impact and appellant contends that a
reasonable man can draw a reasonable inference from
the testimony of defendant and his witnesses, Wimber
and Smith, that the decedent was struck in lane 1
if one understands the doctrine of RELATiVE #0TION
and upon which it is reasonable to believe that

their teetimony was based. Acareful review af»
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their testimony will elearly show that they viewed

the mishap while the set of circumstances were in

a state of flux, whereas the witness Ferre observed the
impact under the fillowing conditions:

l. He was standing on a concrete slab well
elevated above the parked vehicle referred
to in the deeision.

2. The area was very well lighted, contrary
to the statement in the opinion, (T.R.

13, 3, 51, 117, 180, 203).

3« The highway was dry, weather clear and
Ferre had an unobstrueted view of the
decedent and the area involved.

Where there is ground for debate, as here, as
to what facts are established, a directed verdict is
improper. In the case at bar the point of impaet
iz a material fact, and in considering whether or not
a directed verdiet should have been given, should
your honerable body disregasrd Mr. Ferres! teStimany,
which, in effeet, 1s what you do by reeoneiling his
testimony with the defendant and his wiknesses
Wimber and Smith, by holding that his testimeony
"does not confliet in any material degree™®? To do
so takes the question of credibility of the wit-
nesses away from the jury. Can't the jury disre-

gard the- toa&&maayznf dnxenaantuand\hiﬂ witnesses

ed by the Utah State Libra
li / e-ger /()(R rors.
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of the case and believe the witness Ferre as to
where the point of impsct occured? We think
that they could, or if they did not disregard
defendant's testimony that they could reconeile
game with the testimony of Mr. Ferre.
CONCLUSION

In conclusion, we would like to invite your
attention to the point that the case at bar is an
appeal from a Directed Verdict and not from a jury
verdict. Appsllant respectfully submits the matter
and urges that there has been s material misunderstanding
of the fact, in that the faets most favorable to the
appellant have been overlooked or have not been given
appropriate consideration, and further that the de-
cision being based upon the faets 2ssumed has re-
sulted in a deeision contrary to the law heretofore
announced by this court. Wherefore, appellant
respectfully requests that this petition for re-
hearing be grantqd.

Regpectfully submitted,

ANT H. WALL & JAY ELMEE BANKS
Attorneys for Appellant
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