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IN THE SUPREME COURT OF THE STATE OF UTAH 

GLADE FAATZ, 

Plaintiff-Respondent, 

vs. No. 16379 

WARREN L. FORSYTHE and 
AMERIWEST I 

Defendant-Appellant. 

BRIEF OF APPELLANT 

APPEAL FROM THE SIXTH JUDICIAL DISTRICT 
OF THE STATE OF UTAH 

HONORABLE DON V. TIBBS, JUDGE 

STATEMENT OF KIND OF CASE 

This is a case where a homeowner brought suit 

against a contractor for the added cost of installing an on-

the-job fireplace in a pre-built home and for the cost of 

installing a gravel driveway. 

DISPOSITION IN LOWER COURT 

The case was tried before the Honorable Don V. 

Tibbs, Judge of the Sixth Judicial District Court, sitting 

without a jury. The Judge found in favor of the Plaintiff 

and against the Defendant and awarded Plaintiff judgment in 

the sum of $1638.66 together with costs, some $755.25 of 

which related to a fireplace in dispute. 
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RELIEF SOUGHT ON APPEAL 

The Defendant seeks a reversal of the judgment of 

the lower court only as it relates to the award of $755.25 

for the fireplace in question and requests that as to the 

same the Court enter judgment of no cause of action. 

STATEMENT OF FACTS 

On June 9, 1977 Plaintiff and Defendant entered 

into a construction contract (see Plaintiff's Exhibit #2 

attached) under the terms of which Defendant was to furnish 

a modular home built by Intermountain Percision-Bilt-Homes, 

(I.P.B.H.) a Weber County based firm. The Contract incorporated 

I.P.B.H. Plan #577-77 special for Plaintiff (See Plaintiff's 

Exhibit #3 attached). The contract provided for a pre-fab 

fireplace in the living room. 

On June 17, 1977 Plaintiff met with I.P.B.H. 

representatives at Defendant's office in Salina, Utah (Tr. 

51, 88, 99, 102). Plaintiff was advised that the construction 

of his home would be delayed by the inclusion of the fireplace 

(Tr. 27). As a result of this meeting, a change order was 

issued providing for the deletion of the fireplace (See 

Defendant's Exhibit #7 attached). The change order was not 

prepared or signed by either Plaintiff or Defendant (Tr. 

102), but resulted in a modification in the plans. The 

modified plans reflect deletion of the fireplace (See 

Defendant's Exhibit #14, attached). These plans were presented 

by Defendant to Plaintiff on July 27, 1977, and were approved 

and signed by Plaintiff and his wife. Defendant passed on 

tu Plaintiff the $1000 credit he received from I.P.B.H. as a 
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result of the fireplace being deleted. 

Plaintiff and Defendant both testified that other 

than the original contract, their only agreement in relation 

to the fireplace was the one arrived at on June 17, 1977 and 

which resulted in the modified plan approved by Plaintiff 

and his wife some few weeks later. The Plaintiff testified 

as follows: 

Q As I understand, the only agreement 

you claim you reached with Mr. Forsythe specifically 

relating to the fireplace other than the initial 

deal was when you had your meeting over in Salina? 

A Yes. 

Q And that was followed up with the 

change order and followed up by the corrected 

plans which you signed? 

A This is correct. 

Q And never, after that, did you ever 

enter into any agreement with him in relation to 

that fireplace? 

A. No. 

• • • (Tr. 5 7) 

The Defendant's testimony was in accord: 

A . We agreed to delete the 

fireplace and that we would give them the 

allowance that Intermountain Precision Bilt 

allowed us. I agreed to refund whatever 

Intermountain refunded to us, and I advised 
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them at the time it would probably only buy 

their brick, that they would wind up paying 

their own labor .... 

Q Do you ever recall any discussion 

with Faatzes in which you undertook to do 

anything in relation to the fireplace after 

it had been deleted? 

A No. I agreed to delete it and 

refund the money and that was it. 

Q Do you ever recall any discussion 

after you signed this on July 27th that this 

deletion was ever discussed? 

A No .... 

Q Do you ever recall any discussion 

where it was indicated that you were responsible 

for it? 

A No . 

. • . (Tr. 87, 89 and 92) 

Though the fireplace had been deleted from the 

agreement between the parties, Plaintiff declined to seek 

concurrance of the Veterans' Administration, who had agreed 

to finance the home (Tr. 65), and accordingly completion of 

the fireplace by Plaintiff remained essential. 

On February 8, 1978, after an inspection of the 

Premises, the Veterans' Administration inspector made the 

following entry in his Compliance Inspection Report: 

-4-
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"There appears to be friction between 
the buil~ 0 r and veteran. Veteran says 
all work yet to be finished, has been 
deducted from contract price and that he 
(the veteran) accepted the responsibility 
to finish all items listed above as per 
plans." 

one of the items listed was the fireplace (Defendants' 

Exhibit #12, Attached). 

Plaintiff thereafter completed the fireplace at a 

cost of $1755.25. Plaintiff's loan was closed on August 14, 

1978. The brief notes (Defendants' Exhibit #9, Attached) 

prepared by the Bank's officer at that time reveal that 

Plaintiff was given the same credit on the fireplace deletion 

th~t Defendant had received from I.P.B.H. At no time did 

Plaintiff advise Defendant that he held him responsible for 

the extra fireplace cost. The following appears in Plaintiff's 

testimony. 

Q Even at the time of closing when AmeriWest 

was fully paid, you made no demand on Warren 

Forsythe for any work or made no claims against 

him at that time; did you? 

A This is correct. 

Q And so far as you know, as far as 

you're concerned, you made no demand on him whatsoever 

until some months later you filed this lawsuit? 

A This is correct. 

(Tr. 53) 

Defendant was served with summons in the instant 

lawsuit on November 1, 197 8. 
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ARGUMENT 

THE COURT ERRED IN FAILING TO ENFORCE 
THE TERMS OF THE WRITTEN AGREEMENT 
BETWEEN THE PARTIES. 

I. 

The original agreement between the parties, dated 

June 9, 1977, consisted of a document entitled "Construction 

contract" which incorporated a specific set of plans. The 

plans called for a fireplace. On June 17, 1977 a discussion 

was held between the parties and I.P.B.H. The discussion 

resulted in a modification of the plans and hence the contract. 

The modification was clear and unambigious. The fireplace 

was deleted. Plaintiff and his wife signed the modified 

plan under the words "APPROVED BY". 

The applicable rule of law is as stated in 17A 

C.J.S. Contracts §381: 

A written contract merges all prior 
and contemporaneous negotiations on the 
subject; and such a contract also merges 
all prior oral contracts, together with 
and including antecedent correspondence 
and prior written memoranda. @ page 445 

This Court has cited the foregoing section of 

C.J.S. with approval. For example in National surety Corp. 

v. Christiansen Brothers, Inc., 29 Utah 2d 460, 511 P.2d 

731, citing C.J.S., it made reference to the 

•.• well-established rule: that where 
parties engage in negotiations concerning 
a transaction, pursuant to which they 
enter into a written contract, it is 
presumed that all matters relating to 
the subject are merged in and constitute 
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... 

a complete integration of their agreement. 
@ page 463 

The corollary of the above rule, relating to 

evidence, is equally well established and is supported by a 

number of Utah cases cited in C.J.S. Typical of the Utah 

cases is Erickson v. Bastian et al., 98 Utah 587, 102 P.2d 

310, in which the Court stated: 

We have the written contract. The 
express terms may not be changed or 
nullified by parol testimony, nor may 
such parol testimony antecedent to the 
reduction of the agreement to writing be 
considered when the language of the 
agreement is clear, unquestioned and 
unambiguous. 

Contrary to objections, the Court allowed Plaintiff 

to attempt to undermine the written agreement (See e.g. the 

dialogue at Tr. 30-33). The Court erred in failing to rule 

that as a matter of law the negotiations and understandings 

arrived at on June 17 were merged into the modified plans 

approved and executed by Plaintiff and his wife on July 27. 

Such plans were an integral part of the contract between the 

parties and the amendment thereto left no doubt that the 

fireplace had been deleted. 

II. 

If there were any admissable evidence to support 

the proposition that the Defendant retained the burden of 

completing the fireplace after its official deletion from 

the plans, the Plaintiff's claim for the additional cost 

($755.25) would still fail under the express terms of the 
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parties' contract. The contract provided: 

All future change orders will be added 
to cost by dealer. 

and 

It is mutually agreed that should there 
be any alterations in the above contract 
owner agrees to pay to Contractor any 
costs incurred by change • 

. (See Plaintiff's Exhibit #2 Attached) 

The change is indisputable. Plaintiff was to have 

received a pre-fab fireplace supplied by I.P.B.H. built in 

as part of the modular unit. The cost therefor was $1000, 

which cost was built into the contract price. In order to 

facilitate an earlier delivery, Plaintiff requested a change. 

That change ultimately cost $755.25; the cost of building a 

fireplace on the site exceeding the cost of the I.P.B.H. 

pre-fab fully installed unit by that amount. 

Under the clear, concise, unequivocal and unambiguous 

terms of the parties' written agreement, Plaintiff was 

responsible for this added cost and the Court erred in 

failing to so rule as a matter of law. The net effect of 

the Court's ruling was to give to Plaintiff that for which 

he had not bargained, and at the direct expense of the 

Defendant, who had not requested the change and was not 

responsible therefor. 

Respectfully submitted, 
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served 2 copies of the foregoing brief upon Plaintiff's 

attorney, Tex R. Olsen, by delivery to his office this 

~day of August, 1979. 
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--------------~~==~ - PLAINTIFF'S 

Construction Contract 

Ameriwest -- Stille License tlu [1' .. 

·-· / I 

~ t/Jlllt:! Phunt! 

Ciry __ _ 

EXHIBIT 
'?t>I!? 
c~ 

----~----

-:,.r1bed as Lot __ _ 11.JU 

J.LJWL... !•lar1 JJSTl-11 3r"c'.a1 foL C.lade '"<i.atz. Deliver;t _an_d_~~-1:_· 

.J.lL21Lli.Lte_1:1<,?rl5. . ..£ti! ;:>~f f'lans wid S.Pec.ficatious, and as follows: 

11 
\ 

\ 

~alls an9, ::rq~gl-1 I 0r futi.:.re bath in bas.:,ment onlr :------------------==--~-----===~-------===-- ~ \. 
___ C@yel dri v'°'_ an_d _ _pcu-King slab and tier_tic tank 

_ ~..QLd~_L j{l_ -~ ? ii,,c Lucic.cl'. __ 

_ _'!'hl!! __ Qic_l ~Q~ll w: t i,_!}_cl ,_:"' l_o_~ J. wa •,er tJ~()kUIJr bu:1l_ding permit.! or points _____ , _ 

All future ch5e ordto rs will 0e added to cost by dealer ----··--------­

Allowa.noe will ~rnaAe to_o_wpe!:_ f~;--~ork. ci_()n!'_lll_?i_~ _8:pproved sub-contractor. 

~:rk__;LJ__ll be done .1:~ V,_fu_ ~e_C?ifi._~dtions. 

·-------------------

----------- -- -------·--~-----------

-. I 
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.. 
PLAINTIFF'S " • EXHIBIT 

Construe-Hon Contract .l ftJ?f? 3 
::s c;{ 

Arneriwest -· Sl<.1te License Nu fl' 

,,,,.., ·-· / ( 

PhuntJ 

C..1f)' -

C11r __ ---------

---~ 

: 0 cribed as Lot __ _ 

!\'t r~io•r>•fJ o' ti'" •OU'lrm .. 11/,on11d Plflntl>fl'> fJ .. 111b1 cu"''"'-'..,,,,, 1!'1d 11vlrtu111~ ,..,,, _.:. Lu11/•t11<:lu1 lu 11.11,,,~,.. 111 11 n10L•)»<li'Y mal•tJ•I•. l•lHN.-d ,,Ollam•n•tup. IOMll•ll. 

_,.., 11 ~,r•nC.-lec• th• 1m,.i10.,11m1H1IJ •c..:u1d•tl'J /u lllr11..,11u .. 1nt1 ~p111.111 .. 11l•vn) •11" 1111ms lu1 tf>• ful•I .sum VI llA•hflflid.s 1na l•l:><U fO co•r J __ _ • 

---- -··-- ------------ --- . 
! I 

.LLJWL.._ l'latl J15.Tl-17 3ro0-c '.aJ foi: C.lade '"a.atz. Deli verx _ar:d_~~-~- I 
_jJ.Lml2i_te w<,?r1'..£1~ i'E!f'.f'lans a.nd s.Pec.ficatious, and as follows: , I 

. __ BasemeAlYi th_ ,lQ~ fyur1dati<)n _u,d window wells .\ 

Pony walls and :r;q~ f 0r future bath in basement o_nlt_: --~------~------------ _____ •... _\

1

1

[·.:.' .. 

; _.'l'hl~ __ Q.;hd gg~~ _n<:.t _i_!!C 1 •. ·" l_o_°!- .t wa •.er ll<l_()i<.UJ?, buil_dlng permit.! or point a ______ . ______ _ 

_ __Ggytl--4!".c!Y":'. an_d .P<i-rKrng slab arid tie_Etic tank . ___ ------------· -1 
_Change_Q.r_d,e_:r; __ li:t !~ ? iL"CLU'.it:_<l'._ - -·----------. ---· ··---- ... 11··,,. 

All future chf!JJKe ordt _rs will 0e added to cost by dealer _____ --------

-Al~e will J:>!Lma,cl,e to _o_w:ne.f.. f~!-'-~or1c cJ..C>llEl_ br_):ii_~ _approved sub-contractor. 

_All..J.!9.:rk..J.!_i_ll be done .. 12 V .. h ~i,icificdtiona. 

-----------

·----------

:;::l-------------

7 ) 
e 

..__ __________ _ 
..... _______ _ --------------·- ·-----------------

----- ------- ------------ . ---- ·- - - - --- ------------

--~,;',t, .. ,~:-:..n<lnp~:::,c:p=~•~n:•-~•~"'~:.::·~:,:=-: ... :~~-~~-=.::::~-:, .. -. ..oHo-.•---••-a,~~= 
...... ~~.,r--_,.~~·-•!" ~- · ,.._ :.. .. -- ··~ '"'"''""' ... ~-.;.;,11 ,.:.· •• ,,. Co111,..cro1 

)3'td"'"'''' ... , . Orm all WOl/f ,,, good ant1 .,,,,,orJ.'"an/111• m •. -.,-.., He.,.. r •'' ;;,~e: ""'•"""''" f'IO~' f#Ofll"rJV. • ~tr-""0-"U'•OI' .n••.t•t>C• •nd llt##JCOltlplf wlllt C'1inft9C:fcW'a llc;MN 

•:::..,,,,,.II nut be- blflc1Jng on Cont1acro1 uM•SI p1o~rly •CC•pllld O)' ''"' Cofllf•Clu1, oy an om~., or m•mt>•1 ol ,Onlf•Cto.t'• lltrn, end I• tJOl&1.1fl,JHt 10 ~r'Pn ••upl 111 

•Qltt GOili"'' 011/1 p.Tftu l'l•r••o Full •cc•PF•nt:• of'"" <:.ontrac o, ~onr1actot I• contlf•Q•nt upon 1111 •~1Jtlog 10.n 'av •mo1.1n1 of own•t. U loaalt ,,.,_,,, mpp11• /M. 

1111~:: twfU of C•flc•ll•flon of th/$ coflft•CI b•fo1• wor• 1 1 '''''~ o~n•I $h•ll P•1 to (;011t1•Cf<11 orr d•11tand '••nty (207.) ~re.,. I ol,,,. OOlll/NI ptlp9 •• Ill.,.,,,,.,,...,. 
.. 11111911r •Q--..d fh.rl th/1 C<J"ll•t;f m•t b• •01g.-• ..c1 o., Contt•-:to1. "'" tfl•t wh•'• lh• t•1m 'Conll•cto1 " 

"'11 ..,.,••nco.-.1•· •.o ar11lll>ltt<I,• 
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GE ORDER tl0.\:3_,, 

IPBH f/_Z~t-·~2~7-

-.,~LonNG CHANGE IS TO BE MADE TO THE ORIGINAL SALES CONTRACT !l.!..TED 

:s SUBJECT 'fO THE SAME TERMS AND CONDITIONS. 

DESCRIPTION OF CHANGE DEDUCT ADD 

tj,L'_~- //,.!.1/I -:;:_;,;/;'!. /,/,:1,1 -/," #'c)r·J._,_,'7,.._11t2_"'"·-'-------------+---o-~-i--+t-----­
wl ,J=;.;;'LJcfP:~U:~/1:,,,_w;L<-;M_=~---------------S--~--+-'-% 4' ,{- .:o/41 

~-<'.i.f'_?iz_e-_~ __ 7 __ ~ __ ~_/~-::L=-~-----------F'=U:..:..=:...'/.=.c...LL.b:~~c/~::::::.J_j· _11' 

- ~Id:~~~ 

--------------------AJllA------------........ -----4----4------~ DEFENDANT'S 
EXHIBIT ! #7 

z 

IPAJD AS FOLLOWS 

~--------------------~ 
I-

·-~----------~----------
' 

L---------------------------

___________ DATE _____ _ 

lr<TEPJ10UNT A IN lNC. 

6-l/-?2 

TOTALS I c(}.(J~ fl:>~ 

Bo~ 
NE.T 
C!-'Y;GE 

SALES TAX 

TOTAL 9Jc? ¢ ~,.;-
5/:;."1/ t:F 72£72/ft?,// 
SL E Coj!/fCT£1>. fi.Ad.._ 

D4T;"D 6-}J_./'l_ 

3 
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DEFENDANTS' EXHIBIT #14 \ 
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~" r-1 ·• 

------ -----------~ 
vrrt::L~HS AC-.l~'.'...fKAllON 

COMPLIANC INSPECTION 
REPORT 

' I l ,~11 '• 'H-rC .\ fl'.J."' (fnc/,,.J-. L _.;. ·' ,I :Jl.,d, l 

·)., "'ile We9t on Christianberr, Roi!d, l·':i·.•fi..,:d, Ut"h 8[/,!13 
,;,.ction 29, Tmmshi1) 19 ;;outh, l1a-,;,e 2, •,;=-;t 

• l ~. 
r, I," 

'/alley Centrdl. Bank 
~ain & Center StrcetR 
Richfiald, Utah 84701 

~ o ____ _ 
ff 0 --------

- co·~ ... rr: 1..: r j :>N A, r THI.> IN.,Pt c r 1..::N 

c1,~:.r~G-- ,_,._ 

:!:~= ?.33~}~~1tl ; ' , :~ 

" 

~meriwest 

p .•). no:c 211 

NO~.·C0~-l.-Ll·l.NCL t::IUILD!:.n \Yo, L 
CUM'-'LY W1THUUT llELA'' 

U'f'l::_:_LI'•'-• h'>i~Jl I ...,i.i~.( (•UT C,11.iPLf- 'l\JN Of 1."".H'- i'•IU IUPP( •;. 
;,J,_L Ul '"lc.L.:.Y(.U !) "C•"1i",OITl(>t1~ Rl:YO:-.C.. CONflf.)l , .. \..: 1,1 
Lt::,.11-;.-_::; l \llL't.N~.L OF C,JA~.fANTY OEt Olte' COMl'Li.: fl~ll •>f I., 
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