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IN THE SUPREME COURT OF THE STATE OF UTAH

WILLIAM D. MILLETT, )
Plaintiff and Appellant, )

vs. ) BRIEF OF APPELLANT

INDUSTRIAL COMMISSION OF THE ) No. 16385
STATE OF UTAH--BOARD OF REVIEW,

Defendant and Respondent.

STATEMENT OF THE CASE

This is an action to review a final order of the Industrial
Commission of Utah--Board of Review, denying plaintiff benefits
for a period of fifty-two weeks under U.C.A. 35-4-5(e) and
35-4-6(d) and assessing the plaintiff with the liability to
repay $1,785.00 received by plaintiff during such period of
disqualification, and declaring him ineligible to receive
future benefits until full payment is made by plaintiff to The
Department of Emplovment Security.

DISPOSITION BELOW

The plaintiff initiated his claim for unemployment compensa-
tion effective January 22, 1978 and was determined eligible to

receive $119.00 a week for 30 weeks. On November 1, 1978, a

-1-
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letter was sent to the plaintiff by The Industrial Commission
asking him to explain a discrepancy in his claim filings. The
plaintiff requested a telephone hearing be scheduled so he
could make his explanations.

On November 14, 1978, a telephone hearing was conducted,
and the conclusion of The Department of Employment Security
representative was that the plaintiff knowingly withheld in-
formation from the Department to receive benefits. The plain-
tiff then requested that his case be heard by an Appeals
Referee and on November 30, 1978, filed an appeal.

The Appeals Referee heard the case on December 19, 1978,
and affirmed the prior decision. Plaintiff then appealed to
the Board of Review wherein the prior decisions were affirmed
in an opinion rendered on the 8th day of March, 1979. This
appeal is taken from that final decision of The Board of
Review of The Industrial Commission for the State of Utah.

RELIEF SOQUGHT ON APPEAL

Plaintiff filed this Writ of Review seeking reversal of
the order of the Commission and a ruling and determination by
this Court that plaintiff shall be eligible to receive future
benefits during such times as he may be unemployed and eligible

to receive benefits; that plaintiff shall be declared not

-2-
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ineligible to receive benefits for the period beginning
February 12, 1978, for fifty-two weeks thereafter and that
the decision assessing a liability for overpayment in the
amount of $1,785.00 be reversed and otherwise set aside.

STATEMENT OF FACTS

Plaintiff was employed as a general laborer during all
times material to this appeal and worked at various types
of jobs. The plaintiff had worked the required amount of
time, and on January 22, 1978, was determined eligible by
The Department of Employment Security to receive $119.00 a
week for 30 weeks. The plaintiff started to receive benefits
from the Department in January, 1978.

On February 12th, the plaintiff started working for
Rhead Realty Construction on a trial basis for which it was
his understanding he would not be paid. The plaintiff
associates payment with working; and, therefore, reported on
his claim for unemployment compensation that he was not
employed. The plaintiff filed his last claim on February 28,
1978, and in fact received his first check from Rhead Realty
Construction on February 24, 1978.

Plaintiff was paid for working at Rhead Realty Construc-

tion from February 24, 1978, until the last part of June, 1978.

-3-
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Plaintiff was on the payroll at Rhead Realty Construction
during July, 1978, but in fact, received no compensation during
July, and was laid off on August 11lth, 1978, because there was
no work available. During July, 1978, the plaintiff reinstated
his claim for unemployment benefits and drew benefits until
September, 1978, at which time plaintiff resumed employment

in the construction trades. While plaintiff was receiving
unemployment benefits in August, 1978, Rhead Realty Construc-
tion again sent him a check that was late and which he was

not expecting to receive. This check was sent out August 12,
1978. This check, mailed August 12, 1978, creates a second
period of time from which the fiftv-two week period could

have been calculated, had The Employment Security Division

had the best interests and equity of justice in mind.

On November 1lst, 1278, plaintiff was mailed a notice
asking him to explain the checks received by him in Februarvy,
1978. Plaintiff was given a telephone hearing on November 14,
1978, in order to determine whether he had violated provision
of Section 35-4-5(e) and 35-4-6(d) U.C.A., 1953. As a con-
sequence, plaintiff was disqualified from receiving benefits
for the fifty-two week period beginning February 12, 1978.

A consequence of this disgualification was that the benefits paid
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to plaintiff during various periods of unemployment after that
date, were considered "overpayments" received by plaintiff's
"fraud" and plaintiff was held to be liable for the immediate
repayment of those amounts.

During this telephone hearing, plaintiff maintained he
was not intending to commit a fraud on the Department, but
due to his misunderstanding of the rules he had made a mistake.

On December 19, 1978, this case was heard in person by
an Appeals Referee, and plaintiff testified concerning the
dates of employment and his intentions. Plaintiff maintained
he had merely misunderstood the rules and in no case did he
intend to commit a fraud or withhold material information to
receive benefits. Plaintiff maintained throughout this hear-
ing that his intentions were to receive benefits that he con-
sidered he was justly deserving. Also, during this hearing,
the plaintiff explained the receipt of these benefits so as
to show no more than three checks that were received in such
a way as to be considered not deserved, and these were not
received with any intention to commit fraud. The Appeals
Referee found that the plaintiff "knowingly withheld the
material facts of his work and earnings to receive benefits

to which he was not entitled and the provisions of Section

-5-
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35-4-5 (e) of the act apnly," however, the Avpeals Referee
makes no mention of 35-4-6 (d) and how it should be applied.

The Plaintiff appealed the decision of the Apneals Referee
to the Board of Review and the prior decisions were affirmed.

POINT I

THE DECISION BY THE REVIEW BOARD IN THE PRESENT CASE IS

ARBITRARY, CAPRICIOUS, AND UNREASONABLE IN THAT THE REVIEW

BOARD HAD ALTERNATE METHODS OF APPLICATION AVAILABLE.

The plaintiff would like to draw the Court's attention to
certain Review Board decisions that would suvport the argument
that the present Utah Emplovment Security Act also known
as Utah Code Annotated Chapter 35-4 (hereafter referred to
as Utah Code Annotated 35-4) has been interpreted in an
arbitrary, capricious, and unreasonable manner. It has
been the Court's decision in the past that this chapter,
especially Utah Code Annotated 35-4-5 (e) is clear and
unambitious and not open to interpretation. The Court has
held that neither the Commission nor this Court can change a
statute that is clear and unambiguous as is the one cited above.
In fact, this Court has already nassed upon this point by a
unanimous decision wherein it said:

"Plaintiff also complains that the deorivation of 52 weeks
of benefits is a severe penalty. With this we are inclined

to agree. However, under the statute it does not appear
that the fact finder or this Court has the discretion
to reduce or forgive any part of the penalty.“(l)

(1)

Diprizio vs Industrial Commission of Board of Review 572, P

679-681.
6
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In 1965 The Board of Review heard a case #A5-BR-395,

Don Waterson vs Department of Employment Security (See
Exhibit "A").

In that case, the Board of Review held that the Depart-
ments' Hearings Representative was without authority to
increase the initial overnayment assessed attendant to a
determination under Section 35-4-5 (e), even though such
additional overpayment would have fallen within the 52
weeks disqualification period. This shows that not all monies
received during such 52 week disqualification period are
required to be repaid in all cases. In this particular case,
the statute was open to interpretation.

To further illustrate this point, Board of Review case
number 75-BR-90, dated February, 1976, PABLO M. PAUL (see
Exhibit "B" attached) the Board held that benefits received
during the 52 week disqualification period could be offset
by future claims filed after such period. This represented
an interpretation of statute which this Court had maintained
in Decker vs Industrial Commission, Utah, 533, P 24 898 (1975).

",..it does not appear that the fact finder or this

Court has the discretion to reduce or forgive any

part of the penalty.."

In which case, the Court did not allow for any interpre-

_7-
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tation of the aforementioned statute.

It must be concluded by the above argument that the
statute is not clear and ambiguous and is in fact, open for
interpretation especially if that interpretation is to be made |
by the Industrial Commission. 1t appears that the Industrial |
Commission does interpret this statute when such interpretation
is to the benefit of the Commission. However, the plaintiff
feels that intermretations should work both ways and where doubt
exists, the benefit of the douht should be given to the claimant.
As Justice Crockett so ably brings forward in his dissent in
DIPRIZIO (P 682),

"... The commission should have the power to modify or
suspend the imposition of such penalities, or the time
and manner of reimbursement reguired, on the purposes

of the Act and the interests of Justice may require."

POINT II ‘
THE DECISION OF THE REVIEW BOARD TO DENY BENEFITS TO
PLAINTIFF AND TO REQUIRE REPAYMENT OF AMOUNTS RECEIVED,
WAS NOT BASED UPON ENOUGH SUBSTANTIAL EVIDENCE TO SUSTAIN '
THE DETERMINATION.
The decision of the Industrial Commission is based primarily

upon 35-4-5 (e) Utah Codes Annotated 1953, Stating:

"5. An individual shall be ineligible for benefits or for |
purposes of establishing a waiting period: f

(e) For the week with resvect to which he had willfully
made a false statement or representation or knowingly
failed to report a material fact to obtain any benefit
under the provisions of this Act, ..."
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It is clear that this statute is primarily concerned
with two words, "willfully" and "knowingly" and without those
two words, the statute has no meaning. The plaintiff contends
that for the Commission to show substantial evidence to sustain
its determination it must prove the allegations found in
"willfully" and "knowingly'". This Court has held that to
prove a case of fraud, the evidense must be clear and convincing.
Perry vs McConkie, 1 Utah 24 189, 264 p 24 852, (1953).
Further, this Court has held that when one is charged with a
falsehood or misrepresentation, in order for it to be actionable
or to deprive him of a right, it must be done willfully and
knowingly. Mark vs Continental Casualty Company, 19 Utah
2d 119, 427 P 24 387 (1967). Utah criminal law under U.C.A.
76-2-103, deals with criminal culpability and defines "willfully"
and "knowingly."
76-2-103 "A person engages in conduct:

(1) Intentionally or with intent or willfully with
respect to the nature of his conduct or to a
result of his conduct when it is his conscious
objective or desire to engage in the conduct or
cause the result.

(2) Knowingly, or with knowledge, with reswect to his
conduct or to circumstances surrounding his conduct
when he is aware of the nature of his conduct or
the existing circumstances, to a result of his

conduct when he is aware that his conduct is rea-
sonably certain to cause the result."

9.
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The plaintiff contends there is no evidence to show that

it was his "conscious objective or desire to engage in the conduct

or

of

or

cause the result" that resulted in his being found in violation
35-4-5 (e) Utah Code Annotated. Plaintiff never intentionally

willfully perpetrated a fraud on the Industrial Commission.

The plaintiff further contends that he was never "aware that

[
his conduct is (was) reasonably certain to cause the result", that

is a fraud on the Industrial Commission.

POINT III

THE DECISION OF THE REVIEW BOARD TO DENY BENEFITS TO PLATIWNTIF
AND TO REQUIRE REPAYMENT OF AMOUNTS RECEIVED WAS IN ERROR

IN THAT IT FAILED TO CONSIDER ALL THE APPLICATIONS OF

35-4-6 (d) and (e) UTAH CODE ANNOTATED IN THE INSTANT CASE.

The code specifically denotes three types of overpvayment

and sets forth how and if such overpayments are to be recouped

by the Department for the Unemployment Compensation Fund.

1. Section 35-4-6 (d) indicates one type of overpayment.
These are benefits received by reason of fraud and the code
specifies that such benefits must be renaid.

2. Section 35-4-6 (d) further states that another type of
overpayment occurs through claimant fault and specifies that
such benefits must either be repaid or offset by future
claims at the discretion of the Commission.

3. Section 35-4-6 (e) specifies that sums in the receipt
of which the claimant is not at fault, are sums which the J
claimant is not liable to repay., but are to be recouped by
offset from claims filed in the benefit year current at the
time of receipt.

~10-
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These three types of overpayment are best defined as
follows:

1. Benefits received by reason of fraud are sums

received with respect to which all of the elements of

fraud are present, including material infraction.

Those benefits to which no material infraction attaches,

cannot be said to have been received by reason of fraud.

2. Benefits received by claimant fault are sums received

to which a material infraction attaches, but with respect

to which not all of the other elements of fraud are

present. Such sums are to be repvaid by the claimant

or offset by future claims filed at the discretion of

the Commission.

3. Benefits received with respect to which no material

infraction attaches are benefits received neither by

fraud nor fault. Such benefits are recouped by offset

of future claims filed only within the benefit vear

current at the time of the receipt of the sum of the

overpayment.

In summary, the statute demands that all sums received
by reason of fraud be repaid and that all sums received h»y
reason of claimant fault be repaid or offset by future claims
filed, and that sums received neither by fraud nor fault be
offset only in the benefit year current when such benefits
were received.

It is clear that the statute meant to level a severe
penalty against the perpetrator of fraud and that claimants

obtaining benefits by fraud or fault must restore such sums

to the fund. It is also clear that sums received to which

11—
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neither fraud nor fault attaches, are not to be repvaid, but
are to be offset within the time limited by statute.
Section 35-4-5 (e), is a section of the act which is
not operable alone. It is a disqualifying section which is
dependent upon the material infraction of some other section
of the act, i e: 35-4-5 (a) Voluntarily Leaving Work:; 35-4-22
(m) (1) which states the claimant must be unemployed or working
less than full time and earning less that his weekly benefit
amount; 35-4-3 (c) which defines in part, what is material
in terms of the earnings of the Part-Total claimant. One of
the above mentioned sections or another section of the Act,
must supply materiality for the fraud statute to be aoplied.
After the fraud statute is applied, then three areas
must be examined:

1. It must be determined what benefits were received
by reason of the fraud,

2. What benefits, if any, were received by claimant
fault and

3. What benefits were received without fault.

The Referree and the Board of Review erred in the instant
case by failing to cite that part of the statute which supplied
the material infraction. It appears their conclusion was that
the plaintiff was not unemployed as required for eligibility
under Section 35-4-22 (m) (1) for the weeks at issue. Neither

of their determinations cite material infraction. Only the

~12-
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Notice of Hearing sent by the Referee bothered to refer to any
overpayment section and neither decision has denoted an over-
payment section nor made explanation of any kind.
It appears the Referee and the Board of Review have
relied on Section 35-4-5 (e) to be both a disqualifying section
and an overpayment section, and this it clearly is not.
POINT IV
THE DECISIONS OF THE BOARD OF REVIEW AND THE UTAH SUPREME
COURT IN THE PAST, HAVE CONSIDERED UTAY CODE ANNOTATED
35-4-5 (e) WITHOUT ENFORCING THE INTENT OF THE LEGISLATURE
AND/OR THE EQUITIES INVOLVED. THE BOARD OF REVIEW AND THE
DEPARTMENT OF EMPLOYMENT SECURITY HAVE FAILED IN THE PAST TO
USE ALTERNATE METHODS OF COLLECTION THAT WOULD BE MORE
EQUITABLE AND IN LINE WITH THE INTENT OF THE LEGISLATURE.
Prior to July 1, 1949, the penalty for fraud under the
act {Employment Security Act, Chapter 42-2a-5 {e), as amended
in 1947), was 2 to 10 weeks, which conformed with the most
stringent penalty for material infraction and was reserved
for the claimant who was discharged for misconduct connected
with work. (Utah Code Annotated 42-2a-5 (e), as amended in
1949).
Thus, a claimant who had been discharged for dishonesty
csnstituting a crime, but who frauduently initiated a claim
and drew benefits throughout the benefit year, was held to

have perpetrated a material infraction with respect to the

entire period. Accordingly, since a material infraction

~13-
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ittached to every week of such benefits received by the
perpetrator, the overpayment would include all the benefits
received during the disgqualification pneriod.

For the sake of definition, fraud against the Unemploy-
ment Compensation Fund may be said to be of two types:

1. Type 1 is Simple Fraud which is made with respect

to a single week and involves a material infraction.

Simple Fraud affects only a single week (35-4-4 as defined

in 35-4-22 (m) (1) or only part of the benefits due

for a given week (35-4-3 (c}:

2. Type 2 is Compound fraud. Compound Fraud, like

Simple Fraud, requires only one false statement or repre-

sentation. This statement or misrepresentation results

in the payment of benefits for more than just one week.

Example: Leaving work voluntarily without good cause

(possible 6 weeks) or being discharged for dishonesty,

constituting a crime, (possible 52 weeks).

Attention is called to that part of the statute which
states that the c¢laimant who has perpetrated a fraud is disqual-
ified "...until he has repaid to the fund all monies he received ¢/
by reason of his fraud andwhich he received during such following
51 week disqualification period..." The part which reads
"... and which he received during such following 51 week dis-
qualification period..." must relate to the definition of
Compound Fraud.

If this is not so, then the claimant who obtains $1.00
by reason of material infraction of Section 35-4-3 (c), is

penalized the same way a claimant whose material infraction

was under Section 35-4-5 (b) (2). Example, a claimant who

_14-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



conceals $13.00 in earnings on his claim form once and only
once, has fraudulently obtained $1.00 by Simple Fraud

penalty as the claimant who conceals the fact that he was
discharged for dishonesty constituting a crime when he initiated
his claim. The second claimant has committed a material infrac-
tion under 35-4-5 (b) (2).

If each claimant had a gross payable of $4,284.00 and
each false statement was made with respect to the first com-
pensable week each would be disqualified for 52 weeks and each
required to repay $4,284.00 to the fund.

In our example, the claimant who obtained benefits by
means of his compound fraud obtained the entire $4,284.00 by
such means and in contrast the claimant who knowinglv failed
to report $13.00 in earnings on his first compensable week
obtained $1.00 by reason of his fraud (the first $12.00
excluded by statute from being material), but both required to
repay $4,284.00 just as though they had committed the same
act.

2 further example, claimants A and B who have weekly
benefit amounts of $1.00 each and who each perpetrate simple
fraud with respect to the first compensable week. Claimant A
perpetrates no further material infractions for the next 35
weeks, but continues to draw unemployment compensation.

Claimant B perpetrates a fraud with respect to each of the

_15-
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following 35 weeks. Both claimant A and B are required to
repay the entire 36 weeks of benefits received ($3,600.00).

Plaintiff could cite endless examples of the possible
inequities under the misapplication of the fraud and overpavyment
sections, of which we are sure the Court is aware.

The determination in the instant case should have shown
that the conclusion of the Referee and of the Board of Review
was that the plaintiff was in material violation under Section
35-4-4 as defined in 35-4-22 (m) (1) for each of the weeks as
he was not "unemployed" during the time he received benefits.
Their conclusion of fraud should reflect the application of
Section 35-4-5 (e) for each of those weeks and for the 5l-week
period immediately following.

The overpayment should be written in the following way:
The claimant received a total of $1,785.00 during the disqual-
ification period to which it has been determined he was not
entitled. $238.00 was received by reason of his fraud and that
amount in overpayment is assessed under the fraud provision of
Section 35-4-6 (d) and must be repaid. $1,547.00 was received
to which no material infraction attaches and with respect to
the receipt of which the claimant was not at fault. That amount

will be deducted from future claims filed within the benefit

16-
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2ar current at the time of such receipt.
POINT V

1953, AS AMENDED, IS APPLIED AS DEFENDANT PROPOSES, PLAINTIFFS
ARE DENIED EQUAL PROTECTION OF THE LAW UNDER THE CONSTITUTIONS
OF UTAH AND THE UNITED STATES.

Defendant's application of U.C.A. 35-4-5 (e), Utah Code
Annotated 1953, as amended, creates two classes of persons subject
to a penalty period:

1. Those individuals who were otherwise eligible and received
unemployment compensation during the retroactively imposed
penalty period and

2. Those individuals who received no unemployment compen-
sation during the penalty period. The first class, which
includes Plaintiffs, is subject not only to the penalty
period but also to assessment of an overpayment that must

be repaid before future benefits can be paid. The second
class, in fact, incurs no penalty at all because those indivi-
duals are simply told that they were not eligible to receive
benefits during a past period when there were presumably
already ineligible or they would have been receiving bene-
fits. Both classes of individuals have committed the

same violation of the Employment Security Act and deserve
the same penalty. No rational basis exists for the present
discriminatory treatment which bases the severity of the
penalty purely on chance.

The test of equal protection is whether the legislative
line is drawn bears some rational relationship to a legitimate
governmental purpose. Dandridge vs Williams, 397 U.S. 471 (1971) .
In the context of the Employment Security Act, the objective is
to penalize persons who violate the Act and deter such violations.

Since the severity of the penalty now depends on whether the indivi-

-17-
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dual happened to have received additional unemplovment com-

pensation during the disqualification period, it bears no

rational relationship to a legitimate governmental purpose.

Therefore, it conflicts with the equal protection clause of the

Constitution of Utah, Article 1, Section 2, and of the Four-

teenth Amendment of the Constitution of the United States.
CONCLUSION

For the reasons cited above, plaintiffs request the Court
to reverse defendant's findings that plaintiff knowingly with-
held material facts of work and earnings, reverse defendant's
assessment of 52 week disqualification periods, and reverse
defendant's assessment of overpayments.

For the reasons cited above, plaintiff requests that the
Court reverse the findings of the Board of Review of the
Industrial Commission. Plaintiff further requests that the
Court find that the Department of Employment Security and its
Board of Review have improperly construed and misapplied 35-4-5
(c), 35-4-6 (d), and 35-4-6 (e) and these statutes have not
been properly applied and requésts that the Court overturn
the decision of the Board of Review.

Plaintiff shows that the intent of the legislature and
the rules of equity could be better applied and that there are

alternate methods of collection that could be used by the Depart-
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ment of Employment Security. The plaintiff reguests that the

Court overturn the decision of the Board
the Department of Employment Security to
methods available by statute.

Plaintiff further regquests that the

application of U.C.A. 35-4-5 (e), in the

of Review and instruct

use the alternate

Court find that the

instant case, violates

petitioners rights under the Constitutions of the United States

and the State of Utah.

~-19-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




The Industrial Cocmission of Utsh
Uneoployment Coopensation Appeals

AFPPEALS BECTION
DZCISI0N ¥ APPEALS BREFRREER

Doa Wattarsom
8.8.A. Lo, 529 28 9200

Department of Employment Security 65-A-3

On April 12, 1955, the claimo~t's attorney filed a lettar which was construed ny
apponl from a determination ox a Dopartment Hearinz Reoresentative dazed Februy
1555, wiich denled unewsrloyrxnt bencfits for the 52-wvcek poriod beginning withy
week emded Octover 24, 1953, end unt{l the claimant resays tho amount of $441.Y
for benaofits recetved durinyg the disqualificatiton period. The dercrnication
pade o tha groumds chce vnen fi1ling & claim effecciva October 19, 1554, the cha

. snt knowtnnly withbeld t»s material fact that on Scpcember 25, 1954, he had be

discharced from his employzent.
The appesl- was received by the Appoals Section on April 19, 1965. -

Based on tha record pertinont to this mattor, tha Appesls Referea makes the foll

FILDINGS OF FACT: '

1. Thzt on Cotobar 21, 1853, the claiment filed sn sddi{tional clainm for uncenl
mend banerits efisctive Ocrober 19, 1554, with subsequent weekly claims theresfy
until an ecount of $45%0.09 vas received {n benmefit payronts. Thereafter {t wa
doterninad, aiter a raco-ded ncaring, that when f£iling ths additional clafm efin
tive Cctober 19, 1553, tha claioanr withhald tie matorial fact that he had, o1
Sepceader 235, 1944, beea discharzed from e=ployment.

2. That such determinstion was 1ssusd on Pebruary 23, 19235, and coasistent vith
ths requircoents of Sectiom 35-4-5(e) and Section 35-4-6(c) of the Utah temloms
Sacurity Act contained the notice, “Any appeal from this decialon tust be made

vithin ten days after the date of thias decigioca.”

No appesl from the claimant aopaars of record until the letter of Aonril 12, 1%
fron the cleimunt's attoreey, Ted S. Porry, of Lzgan, Usah. Tha Departmeat, by
letter of April 20, 1385, rejacted & reguuat for rcdecemim:ton pursuant to
Scction 35-4-5(d) of ths Act.

CQRENTI:
Section 35-4-5(o) of the Utah Employment Lecurily Act provides:

S. An individual shall be insligible for benoafits or for
purposas of estcblighing a vaiting periods

(e) . .. and provided further that such datermimation
shall be =3703lsble {a the momner provided by this cct for
appeals froa other benef{it detorninations.
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bon Mattersdn -2- 65-A-3570
i

goction 33-4-6(c) of tha Utzh Lrployuomt Sccurity Act providess

{c) The claimant or wmy other party emtitled to motice of &
doternination os heretn provided may flla em appesl from cuch
darerminstion with an eppacl referee within tea days afrer the
date of mailing of the notice to his last-knzwm oddress or, {f
such notica {s not milled, withia ten dzys afcter the date of
delivery of such notica.

CORCLUSION OF 1AW:

The Appeals Referce, tharefore, finds:

That the clefmant did not file a timely appeal from the derermination of the De-
pertrent's Hearing Resresentative gnd the Appeals Bafarce, therafore, lacks
Jurisdiction for furthar consideratica of tho matter. .
DAIISION:

Juriodiction s denled.

Detsd this 22nd day of April, 195685,

&"a_)\_ )" ., AOQ/VL/VM

¢ cézar M. Denay 7
Amreals Ralarce :
DEPARTMEXRT OF ENPLODENT SECURITY
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BOARD OF REVIEW
The Industrial Coumiesion of Utah
Department of Employment Security

DO WA av | :

ss# 529 9200 .
.. ) DECISION .
v8.
LR _Case No. 65-BR-395

DEPARTMENT OF EMPLOYMENT SKCURITY 1t

The appeal in the above-entitled matter 18 before
this Board on the issue of whether or not the Appeal Referee
vas correct in his findings that the decision of the Hearing
Representative disqualifying the claimant, Watterson, had .
becone final prior to the filing of any appeal therefrom as
provided by the statute. The decision of the Eearing Repre-
sentative became final on March 5, 1965, which date was ten
days sfter the mailing of the decision on February 23, 1965,
No appeal was filed from this decision until April 12, 1965,
far beyond the ten-day statutory period.

)

An ex;gination_ot_:ha oxd‘ghpwn that the Hearing
Representative March 8, 196 ttempt o anend the deci-
sion of February 23, 1965, by increasing the qverpayment from

$60.00 to $460.00. Inasmuch as the Pebruary 23 decision had .
becone final on March 3, tke Fearing Kepresentatlve no longer ..
had any_authority to_change the Initlal decision. 7he overpay-
ment of $60.00 established by the February 23, 1965, decision
is the acount which the claimant must repasy to the Unemployment
Compensation Fund,

. You are advised that this decisifon will becoms final
ten days after the date of wmailing hereof, and that any appeal
to the Suprema Court of the State of Utah must be made within
ten days after this decision becoes final.

BOARD OY REVIEW

/s/ otto A. Wiesley

Eliot Y. Cates

Daniel A. Elton

Dated this 20th day of May, 1965.
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The Industrial) Commaisslon of Utah |
Unciaployuent Conpensation Appeals '

A%

APPEALS SECTION

DECISION OF APPEALS REFEREE

VS.

Department of Employment Security - 75-A-1320

O0n May 5, 1975, the claimant, , through his attorney, Mr. Michael
shepherd, filed a timely appeal from a decision of a Cepartment Representative

“dated April 28, 1975, which denied benefits under Section 35-4-5(e) of the Utzh

Enployment Security Act for the 52-week period begirning Jznuary 5, 1974, and
until he had repaid to the Uteh Unemployment Compensation Fund the azcunt of
$1,392.00, on the grounds the clairant had knowingly withheld wmaterial facts
vith respect to his employmeént and earnings from M. H. Cook Pipeline Construec—
tion Company when filing claims for unecployrment cocpensztion for the calerndar
veeks ended January 5, 1974, and February 16, 1974.

The matter was received by the Appeals Section on May 14, 1975, and on June 15,
1975, notices of the time znd place of hearing vere directed to the parties,

The hearing was held in the office of the Appeals Referee, 1234 South Main, Salt
Lake City, Utah, on June 23, 1975, at the hour of 1:30 p.m. Preseant at the
hearing was Mr. Michael Shepherd, Attorney at Law. The clairmant wzs not present.

The azppeal filed on May 5, 1975, had been based on three fssues: (1) there was
"inadequate evidence that Mr. Pzul worked durircg the time period specified;

(2) trere was no evidence to support the finding of fraud; and (3) if a
fraudulent overpayrment 1is established, should be allowed to use current
vzlid claims for unenploywment coapensation as offsets against the overpaynent
established.

It was specified by Mr. Shepherd that subsequent to filing of the appeal it had
been determined that there was sufficient evidence to support the findings that
the claimant was in violation of provisions of Section 35-4-5(e) of the Act and
the first two issues enumerated in the appeal were being withdrawn. The only
issue being pursued was the issue-of the overpayment and the Department's holding
that the overpayment must be repaid to the Utah Uncaployment Compensation Fund

‘before the claimant could again be eligible to receive benefits and that the

overpayment will not be offset by claims filed by the claimant subsequent to the

‘period of disqualification.

Scetions 35-4-5(e) and 35-4-6(d) of the Utah Employment Security Act provide as

thown on the attachrment. ..

In accordunce with the languapge of Section 35-4-5(c), the clafwant {3 disquali-

ficd for the week in which the violation has occurred and for the 51 additional .

vecks and untilshc has r(%qld to the Fund all wonles he recelved by reason of
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his fraud and which he received during the subsequent 5l-weck disqualification
period. It would appear that the languagze, "ond until he has-repaid to the
Fund," was added to the Imployment Sccurity Act to provide a means of compelly

~claicents who had committed fraud to actually mrake a refund as a condition of

contiauing eligibility. Scction 35-4-6(d) of the Act makes similar provisions,
znd there ave no provisions of offsctting payments of benefits received as 2
result of violation of Section 35-4-5(¢) of the Act.

The appellant argues that such interpretation of the law prohibiting offsets s
unconstitutional. However, the matter of constitutionality of the law should

rot be determined here.
CONCLUSION AND DECISION:

That the claimant when filing claims for unemployment codpensation for the
calendar weeks ended January 5, 1974, and February 16, 1974, did knowingly
withhold material information with respect to employment and earnings for the
purpcse of receiving unecployment compensation to which he was not entitled,
2nd therefore was in violation of Section 35-4-5(e) of the Act. The decision
of the Departmen: Representative is affirmed and benefits are denied for the
52-week period cccmencing with the calendar week ernded January 5, 1974, and
until he has repaid to the Utzh Unemployment Compersation Fuand the emount of

$1,352.00.

Dated this 9th day of July, 1975.

A. U. Pardiai
Appeals Referee
UTAN DEPARTMENT OF EMPLOYMENT SECURITY

‘

plb
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BOARD OF REVIEW
The Industrial Commission of Utah
Uncmployment Compensation Appeals

Case No. 75-A-1320

vs. DECISION

Case No. 75-BR-90

DEPARTMENT OF EMPLOYMENT SECURITY :

The Board of Review, after careful consideration of the record and
testimony in the above-entitled matter, hereby affirms the decision of the
Appeals Referee which denied unemployment benefits under Section 35-4-5(e) of
the Employment Security Act for the 52-week period of December 30, 1973 to
December 28, 1974, and thereafter until the claimant repays $1,392 which he
received in unemployment benefits during that disqualification year. Such
decision was based upon the determination, conceded by the claimant through
Counsel, that in filing a claim for unemployment benefits for the week ended
January 5, 1974, the claimant did knowingly withhold the material facts that
he worked and had earnings in the amount of $83.55 during such week and that .
by reason of his fraud he was paid $1,392 in weekly benefits to which he was
not entitled.

Counsel for the claimant contends, however, that the language of
Sections 35-4-4, 35-4-5 and 5(e), and 35-4-6(d) permit an interpretation of
the Employment Security Act by which the claimant could be found eligible for
benefits upon his subsequent new claim filed January 5, 1975, and thereupon
file eligible weekly claims to offset against the overpayment until the payment
is satisfied. Further, Counsel contends that failure of the Referee to make
such interpretation amounts to an unconstitutional denial of the claimant's
tights of Equal Protection. ’

_ The Board is unable to concur in either contention but holds, as
appears necessary, that:

(1) The language of the above-cited sections, particularly
35-4-4 and 35-4-5, does not permit the subsequent
attainment of eligibility for benefits during a con-
tinuing pecriod of disqualification, co-sequently, there
are no new benefits to offsct against the overpayment;
and
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BOARD OF REVIEW
The Industrial Commission of Utah
Uncmployment Compensation Appeals

Case No, 75-A-132d

vs. DECISICN

Case No. 75-BR-90

DEPARTMENT OF EMPLOYMENT SECURITY. :

Page 2

(2) The requirements of Equal Protection do not preclude
the legislative imposition, upon proper grounds, of a
benefit disqualification continuing until menies
vrongly received have been repezid to the Unemplovment
Insurance Fund.

This decision will become final ten days zfter the date of mailing
hereof, and any appeal to the Supreme Court of the State of Utah must be made
within ten days after this decision becomes final,

OARD OF

%//le I~ ”@’7141' ahf
/////‘ /4:,///’ ////

5
J/{/, — /rn/%ﬂ/‘)a--yv”

Dated this _29th day of October (/ﬂ:%/jggg . (\4/////

Dote Mailed: November 4, 1975.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




340.25
BOARD OF REVIEW
The Industrial Commission of Utah
Unemployment Compensation Appeals

Case No. 75-A-1320

vs. DECISION

Case No. 75-BR-90
: - AMENDED

DEPARTMENT OF EMPLOYMENT SECURITY H

Due to the serious nature and consequences of the problem presented
.in this case, the Board of Review has reconsidered the matter and the decision
issued on October 29, 1975.

After careful review of the wording of Section 35-4-5(e) of the
Employment Security Act, it is concluded there is an ambiguity concerning
the duration of the disqualification and the requirements of the repayment
of the monies received as a result of the fraud. Because of the ambiguity,
this part of the section of the law is subject to interpretation.

It is concluded at this point that the disqualification for

fraudulently obtaining benefits is interpreted to be no longer than the

52 weeks, It is further interpreted that after the 52-week disqualification
period a claimant who is otherwise eligible for benefits may file for such
benefits but may not receive them until all the monies he received by reason
of his fraud have been repaid, either by cash payment or offset of subsequent
valid claims. However, this should not deter any reasonable collection
actions by the Department for monies owed subsequent to a fraud hearing

and decision.

It should be noted that if such interpretation should result in a
material increase in fraud among those claimants offsetting their overpayment
so as to lessen effectiveness of this section then some other reasonable
interpretation of this section should be considered.

The application of this interpretation results in an amendment of
the decision issued by the Board on October 29, 1975. 1In this case, it was
conceded by the claimant, through his counsel, that when filing his claim for
unemployment benefits for the week ended January 5, 1974, the claimant did
knowingly withhold the material facts that he worked and had earnings in the
amount of $83.55 during such week and that by reason of his fraud he was paid
$1,392.00 in weekly benefits to which he was not entitled. .

’
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DOARD OF REVILW
The Industrial Commission of Utah
Unemployment Compensation Appeals

Case No, 75-A-1320

vs, DECISION
Case No. 75-BR-90
: ’ AMENDED
DEPARTMENT OF EMPLOYMENT SECURITY H
Page 2

It is, therefore, the decision of the Board that the $1,392.00
is immediately due and owing; but as the claimant is unemployed and
othervise eligible for benefits, he can use subsequent va11d claims to

offset the overpayment.
This decision will become final ten days after the date of

mailing hereof, and any appeal to the Supreme Court of the State of
Utah must be made within ten days after this decision becomes final.

|
|
|
l

OARD OF REVI W
ZKM ¢ /L /Qi/”vﬂ/r%j

/4/]:[1 /\[// e /"<

s
C"/ APPY
February Ci;);;76 . (:;////

February 20, 1976

Date Mailed:
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