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IN PHS CURRubs CUURT
UF THz $TaTs OF UTAH
* R ok K
STATE UF UTAH,

rlaintiff and Respondent,
Case

wVSw
No, 7808
VIRGIL THGEAS,

Defendant and Appellant,

S

NATURE OF THGL CASE

Defendant prosecutes this appeal
from a judgment of the District Court,
Jeber County, Utah, Honorable Charles G.
Cowley presiding upon a jury verdict of
guilty to a charze of burglary in the
third degree contrary to Section 103«9«5,
Utah Code innotated, 1943,

Trial in the lower court was upon
& plea of not guilty to the information
which charged th.t the defendant did then
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cnd there willfully ond unlawfully, feloniw
ously and bur:-loriously in the duytime of
said day forcibly break and enter a certain
astcmobile, to-wit: a 1936 Plymcuth tudor
sedan autowmobile, license number B3719 Utah
1950, owmed by wdward Underwood, which was
parzed on the North side of Laxe Street a-
bout twenty feet Last of Grant Avenue, Ug-
den, Jeber County, Utah, through & door

of said automobile wit:: the intent to commit
larceny therein. It commenced on October
30, 1951, and was concluded by the verdict
of the jury on the same day. Deferdant's
motion for new trial was regulurly set and
was heard on November 13, 1951, and the
court denied tihe motion on the same date.
Sentence was imposed on Noverber 13, 1951,
com . ittin: the deferdant to not less than
8ix months nor more than three years in

the btate Prison, 4 certificate of probable

-2
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cause was obtained and thic appeal was taken.

The sentence reuains unserved.

StalmeuT ue FaCTS

un or about magust 15, 1950, at ap: ro=-
xictely twelve o'clock noon, Police Uificer
L, A. Jacobsen was in the general vicinity of
Netional Tavern, located on 25ty streect,
Ugden, -tah, Officer Jacobsen gave testimony
to the efifect tixt he saw the defendant, Vir-~
,il Thomas, come out of the National Tuvern
with & bulge uncer his ccat, and that the de-
fendant dropped a tool to the sidewa.k, dhe
Ucficer then vent to a telephone and gave
this information to a patrol cur detail headed
by Officer .ilsom x. :ilen. Ufficer Jacobsen
then waited for the patrol cur to come and
plck up the defendant, Uificer Jacobsen testiw
fied further tiat he did not see anyone give
anything to the defendant, but admits that he
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was 1ot observing the defendant continuocusly
until his arrest. (Tr. 50-52, 54).

Uificer wilson 4, allen then came to
the Nutional Tavern in a patrol car and are-
rested the defendant on suspicion (appa-
rently) of having stolexn propecrty in his
possession. (Tr. 21-22).

At the time of his arrest, the defen-
dant had in his peossession mechanic tools
which were wrazped in & torn piece of bed
spread. (Tr. 22).

Arrested with the defendéant at that
time was another wan by the name of melivin
Bowden, (Tr. 25), also known as "Toughie."
(Tr. i@buﬁﬁ, )4):

Other persons in the vicinity who wit-
nessed tiic arrest were Frunces Stoddard (Tr.
39), Roy Allen (Tr. 42~51),{a difierent
person than rolice Uificer Wilson 4. allen)
and ufficer L. 4., Jacobsen. (ITr. 39).

-y
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(fficer Allen testified that at the
time of the arrcst the defendant denied
having ti:e tools, but that a tool drosped
to the sidewalux Ifrom & »iece of bedsire.d
the defendant was carrying.

wnile being liced under arrest at
tnis time, ielvin Bowden (Tou:hie) took
some of the tools and attempted to get away,
but was sto;ped by Ufficer Allen. (Tr. 25,37).

Also on August 15, 1950, at about seven
o'clock a.m. the complaining witness, Ldward
Underwood, drove his automobile ©o work and
parked it a short way from his place of e~
ployment. inen he came from work at about
3:30 p.ii. he discovered some mechanic tools
missing from his automobile, along with a
plece of bedspread he had been using for a
seat cover. Ir. Underwood waited until the
following day, August 16, to report this to
the police., (Tr. 9-10),

The evide:ice =:owed that the tools and
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bedspread found in the detendant's possus-
sion at the time of his arrest wers: ths proy-

erty of the complaining witness, and had =
\‘\?

been in the complaining witness' autowobile
jrior to being taken. (Tr. 11-12, 23). '

The deferdant took the stand on his own j
behalf and explained his possession ¢of the
tools and bedspread by testifying that they
were ziven to him, just prior to his arrest,
by lelvin Bowden (Toughie); the sume Bowden
who was a:irested at the same time with the
defendant, (Tr. 33, 37).

Deiense witness Fruuces Stoddurd testi-
fied t.at he saw the delendant in the National
Tavern shortly before he wus arrested and
that at that time the &eiendunt was not gure
rying «uything with him., (Tr. 30). He fur-
ther testified that just before the arrest
he saw Toughie (Melvin Bowden) hand what
looked like & canvas sack to the defendant,

Library Services and Technology Act, administered by the Utah State Library.
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and that the Cfficer then arrested the de-
fendant and an end wrench fell out when the
Ufficer took this sack away from the defen-~
dant, (Tr. 28=31).

Witness Roy Allen then testified for the
defendant to the effect that he was stand-
ing in front of the Nutional Tavern ot time
the defendant was arrested, and that just
prior to the arrest he saw a man by the nune
of Touzhie (Melvin Bowden) hand the deien~
dant & sack, and that a few zinutes earlicr
when he happened to notice the defendant,
the defendant did not appear to be carrying
any sacs or tools. (Tr. 42-43).

Defense counsel then moved the court
for a directed verdict of not gzuilty on the
grounds of insufficiency of the evidence.
(Tr. 55),

During the trial the court recessed

from twelve noon until two p.u. noy allen,

LA
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a duly subpoenzed witness for the defense
(R.008) while waiting rfor court to convens,
and just prior to two p.m. was tiken by
Prosecutin: Attorney L. Roland Anderson,
Agsistant District dttorney, and Police
Officers Ailen and Jacobsen to a room in
the Court House, There, behind & closed
door, suid officers threatened sald defense
witness Roy /llen with a perjury prosecution
unless he changed his story, {(which favored
the defendant). At this peint defense coune
sel found the witness and toock him into
court, where he took the stand as the de-
fense's next witness. (Tr. 49, R.036 iotion
for New Trial at Tr. 8, R.027).

Defense witness Roy sllen's testinony
fivored the deferdant (Tr. 4l-43), but his
testimony on cross-exanination was hesitunt,

doubtful and inconclusive, (Tr. 43-49).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Deferdant's hotion for new trial was
regularly set and heard on November 13, 19:1,
and the court denied the motion the cume
day. (R.030).

The .oticn for new trial was based on
the following srounds:

1., lIus.fficiency of the evidence to
justify the case going to the jury.

2. Insufficiency of the evidence to
justify the jury verdict of guilty.

3. lkisconduct and irregularity of
an officer of the court, an adverse party

in the trial of this cause. (2.036).

ASSIGNIMENT OF 22:4CR

1. The lower court crred in fuiling
to direct a verdicet of not guilty.

2. The lower co.rt srred in denyilung
defendant's motion for new trial,

“G
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ARGUMLNT
POINT I

THE LOWER COURT ERRBD IN FAIL-

ING TO DIRECT A VuRDICT CF NOT

GUILTY.

To maie out a case of burglary in the
third degree, Section 103-9~5 utah Code
Annotated, 1943, against & given defendant,
the state has the burden of showing not
only that & bwglary had, in fact, been ¢ome
nitted but also sufficient evidence necessary
to connect tihe defendant with that burglary.

At the trial of this defendant, the State
did prove that a burglary had been comuit-
ted and property thereby stolen. However,
the only evidence imtroduced by the Stute to
cornect the defendunt with the burglary wae
tiat he had the stolen ;roperty in his pose
gession. The defesdant submits theat pos-
session alone in & larceny or burglary case

is8 insufficlent to base a conviction on.

- Oq
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Tie court said in the Oklahoma case
Gransbury vs. State, 81 I 2d 874:

"The mere possession of recently

stolen property is not sufficieut

to convict possgssor of lirceny

or burglary."

and this court in Peonle vs. Swazey, 21 P
400:

"It se.ms now to be an established
doctrine, especially in the western
couwt ry, that in larceny the recent
possession of stolen property is not

of itself suifieient to warrant a

conviction."”

The prevailing opinion in both larceny
and burglary cases, which are analogous to
each other as te the welght given evidence
of possession of stolen property is that in
cases where this is the only evidence against
the defendant, it is insufficient for cone
viction, providing such possession is exXe
plained by the defendant.

This court states in State vs. Kimsey,
et al, 295 P 247 and in State vs. Barretta
155 P 343:
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"If only the 1l rceny is shown aad
reca:t posscssgion in the accused that
is not sufficient to Jjustify & sub-
mission of the cuse and does not
warrant & conviction.,"
The cowrt in Stute vs. Kinsey, et al above
cited further states:
"The authorities also are to the :
effect that the possession must !
not only be personal, exclusive ‘
and unexplained, but must also be
conscious or unconscious assertion
of possession by the accused."
in this case here before the court,
the deferdant explained his possession
of this property (Tr. 33, 37) and, in
addition, supparted his explanation with
the testimony of two witnesses. (Tr. 28«
311 ’42"’1#3) .
The rule of law as to what weight is
given evidence of possession of stolen
property is the same in l. rceny &s it is
in burglary, This cowt in State vs.
Brooks, 126 P 2d 1044, states the law as

follows:
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"Under statute, section 103-36-1,

Utah Code annotated, 1943, provid-

ing that possessicn ol stolen prop-
erty when the person in pocsession
fails to make & satisfuctory expla-
mation shall be deemsd prima facie
evidence of guilt. The failure to
make & satisiactory explunation may

be supplied by & false or umreasonable
or improbable explanation or an
explanation not ccnsistent with inno-
cence. 4if a prima facie case has

not been made the cowrt should not
submit the matter to the jury. if

a prima facie case has been made the
couwrt submits to the jury the question
of defendant's guilt., OState vs. Bar-
retta, 155 P 343, supma; State vs,
Potello, 119 P 1023, sumpra. 4s deve=-
léped so well in the Potello case
proof of larceny and of recent posw
sesslon does not justify submission

of the case to the jury. There must
be one more elcwent, failure of de-
fendant to make a satisfactory expla-
nation of that possession. 4As shown
thay may even be supplied by defen-
dant having made a false or unreasone-
able or improbable explanation or an
explanation not consistent with inno-
cence. Wwhere this element is necessury
to make & case that can go to the

jury it necessarily follows that the
.uestion as to wiether the delfendant
ailcd £O MUKE 8 Sabiclucboly, eXpland-
tion is one for the court to determine, #

———

¥ Underlinins inserted by counsel,

~13-
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If defendant 8 not made an explaw
nation satisfactory to the court, then
the cuse should go to the jury. If

he has .xude & s:tisfactory explanation
the State has not est.bliched & prims
fecle case and the cause should not go
to the jury. lhe jury does not deter=
~ine woen the explanation is satisfac-
tory."

izein in State vs. Bruno, &7 P 2d 795, this
court gave & statement of the law as fol.ows:

"The contention is as to the reason-
ableness or unreasonableness of appel-
lant 's explanution of possession of
the alleged stolen property. iihere an
explanation is given the otate has

the burden of proving that the cipla=
nation is unreasonable.

The State failed to show an unsatise
factory explanation. On the conmtrary,
the defendant presented & sutisfuctory
explanation that is not refuted or
otherwise questioned. Such being the
case of otate vs. Barretta, suprz.

The court in the Barrettc case held,
as we said, in the Potello caue, in
the ahsence of other evicdences to maxe
4 priuwa facie case re-uired proof of
three things: the larceny, rsecent
possession in the accused, and an e
eavdafecvory expl of bl woe-
s¥sztor*  When these &re shown the
court i: not justiiied in withholding
the case from the jury. But if only
the larceny is shown and recent poo-
session in the accused, tha ¢ is not

- .
¥ Underiiniig inserted by counsel.
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sufricient to justify a s.bmission
of the case, and doe s not warrant a
conviction.

Fossession of recently stolen prop-
erty alone is not suf ficisnt. The
State must supply proof of an unsate
isfactory explunation of possession

of recently stolen property and proof
of an alleged larceny as well, ]
explanation was reasonable, in haruony
with the circumstances, and unimpeuched
must be taken as s:tisfactory. There
is no evidence connecting the defene
dant with the lurceny when the posses-
zion of receutly stoclen property is
alisnated as it must be. vhere nos-
session alone has been shown this
court has scid in State veo, hincey,
supra, 'But mere or bare posizcsion
when not coupled with other culputory
or incrimimatins circumstancesz, does
10t alone surfiice to justify convic-
tion.'"®

Various vests a.e applied as to what is the
test of & "reascmable explianztion.”

In American Free Hold Lund iitg. vs.
Pace, 56 5. W, 377, the test was held to be:

"It does not mean beyond & reasone
able doubt, but it should not be
ambiguous, equivocal or contra=-
dictory; it should be perspicuocus
and cause the mind to repose confie
dence in it."

In secklir vs. Penny, 260 N.Y.5. 327,
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the tu8t was held w be:

"ouificient for a reasonable
person acting in good faith.!

«¢ submit that the lover cowrt erred in
subuittin; this case to the Jjury, that the
question of whetler defend ant "s explanation
of posssession of the stolen ;roperty was
reasonable was one for the couwrt to dscide,

and not tre Jjury. atha that the evidence
submitted at the trial did, by &« great pre-~
ponderar.ce, support the deciendant 's cxpli-
ntion of rossession and the Stste failed to
refute tiris explamation., Therefore, the roa-
sondble ind of the couwrt chould have fourd
the defendznt 's ¢xplemtion satisfactory and
the court should rove directed a verdict

of not guilty.

rUINT T.J0

m———

THE LOWeR QUURT oiRED IN DENYING
DEfiND ANT 'S MOTION FOR Nuw Trlal.,
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The defendant maintains that & new trisl
should M ve been granted on his hotlon bee
cause of the misconduwet of the prusec.ting
attorney L. Roland l.de son, assistant dist-
rict attorrey, in conduc ting the trial,

The :isconduct complained of was the
texing of @ key defense witness by said
proscciting attormey and police of iicers, a
few .inutes befare ke was to take the stand,
into a closed roem., There said procecuting
attorney threatened the defense witmess with
prosecution for per jury unless he changed
his story (which favored the defendant);
(R.027, Tr. 49), and see admissions to this
effect by the prosecuting attorney. (R.036
liotion for lew Trial Tr. 3,/1’55)'.

The defendant's cause was greatly pre-
Judiced and impaired by the prosccuting &at-
torney's misconduwct in that this key whtness
was greatly shaken by the tireat of prosecu=

tion if he did not chunge his story., A4s a
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result he :i.de & very poor impression upon

the jury beciause of his inconclusive testie
mony «nd doubtful demeanor, which in all probe-
ability caused the jury to doubt his testi-
mony; thereby causin: disbelief of deferdant's
explarn.tion of how he came into pos:ession

of the stolen pro;;ert;j. (Tr. 43-49).

This witness' apracarance before the jury
and what impression he made on them as to
eredulity and honesty was of zruve ilmportance.
This was true because this man was able to
testify as to how the defend«nt came into
possession of the stolen property, and the
State's only evidence against the defendant
was possession of stolen property. 1he crux
of this case was his explarmation or reason-
ableness of his explanmation of how he uc uired
the property.

The prosecuting attomey"s conduct was
reprehensible and highly imprdper and withe

out question prejudiced the defendant's
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cause mit.riallys

The courts are quite unanimous in
pressing a duty on the prosecutor of being
fair, and the further duty of refraining from
improper conduct in his trial of a defendant.
This court's decision in State vs. iwrphy,
68 ' 2d 188:

"Wgile D.a., is obligzated to prose-
cuve rersons brousht to trial with
vigor and c:rnestness, he owes de-
fendant duty to be fulr in coue

duct of trial and in ull evidence,"

Also see State vs. Jameson, 134 P 2d 173:

"Both the court oad mrosscutor should
be zealous in -roteeting tie r ights
of an accuscd, amd should carefully
refrain from doing or saying anything
from which it =i-nt be inferced that
an .nf . ir advanta, e wus taken of the
defendant."

Also see State vs. Gormun, 17 N.9. 2d 423

"A prosecutor is in « peculiar and
very definite sense the scervant

of the L.w, The two-fold aix of uhich
is timt the suilty shill not escape
or innocent suffer, and it is as

much his duty to rcirain from in-
prozer nethods calculated to bring

a wrongful eonviction as it is to

use every lezitimate neans to bring
about &« just one,"
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The authorities state that where a
defendant's cuuse is materially prejudiced
by misconduct of the prosecuting attornsey, a
new tricl should Le granted. Authorities for
this: Taylor vco. State, 212 P 24 164:; State
vs., Holm, 224 P 2d 500:

"A proscscuting sttomey must see

that deferdant has & fair trial
and If prececutor faiis to do so0,

1

a rew tricl may be order:zd by the
s.preme Court."

CULCLUSIUN

Wie submit that the lower cowrt erred
as a matter of law in failing to direct a
verdict of not guilty and in failing to
grant defendant's motion for new trial,

despectfully submitted,

Blain& v . Gla SHenn » JI‘.
Attorney for Delerdant
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