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IN THE SUPREME COURT OF THE
STATE OF UTAH

MERLENE LODDER,
Plaintiff and Respondent,
vs. Case No.
7809

WESTERN PACIFIC RAILROAD
COMPANY and RICHARD WHITE,
Defendants and Appellants.

Responc]em[ent’s Brief

STATEMENT OF FACTS

The rather brief Statement of Facts contained at
pages 1 to 5 of Appellants’ brief is not controverted
excepting in the following particulars:

Plaintiff’s amended and supplemental Complaint
does not “repeat” the allegations of injuries stated in
the original Complaint, but properly reveals that,
since the time of the original Complaint, Plaintiff had
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experienced additional and long continuing symp-
toms which indicated a permanent neck injury (R. 2,
28).

Second South Street at the point of the intersec-
tion in question is not 132 feet wide but is 93 feet
wide from curb to curb (R. 53, Ex. A). The distance
from the south curb line to the crossing watchman’s
shack is an additional 43 feet south (R. 53, Ex. A.).
The first switch north of Second South is not 55 feet
north but 64 feet from the north curb line (R. 53,
Ex. A). The second switch north of Second South is
not 170 feet north of Second South but 201 feet north
of the north curb line (R. 53, Ex. A); the second
switch is 137 feet north of the first switch (R. 53,
Ex. A). The third switch is 74% feet north of the
second switch, a total of 275% feet north of the north
curb line of Second South.

Although Mr. White testified (R. 198) that the
locomotive approached the intersection at 5 or 6 miles
an hour, Mr. Bond testified (R. 246) that the loco-
motive was going 7 or 8 miles an hour.

Mr. Bond did not testify that the rear of the
locomotive was a few feet north of the north line of
Second South when he looked east and saw plaintiff’s
automobile. He does testify that the locomotive was
in that position when he first gave a “wash-out”
signal to the hostler (R. 234). Mr. Bond testified

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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p. 2+45) that his first glance where he could see up the
street was by the No. 4 switch, which was 64 feet
north of the north curb line and was 33% feet north
of the sidewalk.

Mr. Lodder testified that he first saw the loco-
motive when he was within about four or five car
lengths of the tracks (R. 69, 84), not five or six, as
Appellants state. The automobile was dragged 36
feet by the locomotive before it was disengaged (R.
196, 252). Exhibit 1 shows the nature and extent of
the damage caused to the automobile by the collision.

Plaintiff’s injuries were received not only by
striking her head against the automobile but in the
snapping or whiplash motion which caused her
sprained neck (R. 131).

L S~ SR S ¢

This brief statement of facts is not, however,
relied on either by Appellants or Respondent as ade-
quate to fully inform the Court as to the circum-
stances surrounding the accident and injury.
Throughout their brief, Appellants have referred to
the facts in detail as they have considered some eight
points of appeal. Respondent has done likewise in
the hope that, by such a treatment of the facts, the
Court will be better assisted in fairly appraising the
facts.
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Statement of Points

THE EVIDENCE WAS SUFFICIENT TO PROVE ACTIONABLE
NEGLIGENCE.

Il and Il

THE VERDICT WAS SUFFICIENT TO SUPPORT THE JUDG-
MENT.

v

THE COURT PROPERLY SUEMITTED ALL MATERIAL ISSUES
AND INSTRUCTED ON THEM.

v

THE COURT CORRECTLY INSTRUCTED THE JURY ON THE
QUESTION OF PROXIMATE CAUSE.

vi

THE ISSUES SUBMITTED TO THE JURY WERE ALL SUP-
PORTED BY THE EVIDENCE.

vil

THE TRIAL COURT DID NOT ERR IN HOLDING APPEL-
LANTS TO THE TIME LIMIT FOR CLOSING ARGUMENT
WHICH THEY VOLUNTARILY AGREED UPON.

viil

THE VERDICT WAS NOT EXCESSIVE AND DID NOT INDI-
CATE PASSION, PREJUDICE OR CORRUPTION.

Library Services and Technology Act, administered by the Utah State Library.
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Point |

SUFFICIENCY OF THE EVIDENCE TO PROVE
ACTIONABLE NEGLIGENCE

Respondent contends and respectfully submits
that the evidence is amply sufficient to prove action-
able negligence on the part of both appellants.

Before taking up the three types of negligence
relied on, Respondent wishes to make the record clear
on the point raised at p. 8 of Appellants’ Brief. It
is not true that Respondent does “not claim or assert
that either of the railroads or their servants failed or
neglected to give any signal or warning required by
any statute or ordinance.” Defendants submitted as
an interrogatory (R. p. 7) the question, “What par-
ticular and specific wilful, reckless negligent and
unlawful acts does each of the plaintiffs refer to and
claim that the D. & R. G. was and is guilty of in
Para. 1, of the complaint?” To this, plaintiffs an-
swered (R. p. 10.) among other things, “That its
servant and employee, Richard White, was then and
there acting as the engineer in charge of the back-
ward movement of said diesel locomotive and in the
course of his said employment, negligently and un-
lawfully failed and neglected *** to cause the whistle
or horn of said locomotive to be sounded (as the loco-
motive approached the intersection of 2nd South and

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
v Act, administered by the Utah State Library.

Library Services and Technolog)
Machine-generated OCR, may contain errors.



6

4th West Streets) notwithstanding at the said time
and place it was dark and snow was falling.”

It was not necessary to plead more specifically
the applicability of Section 77-0-14, U. C. A. 1943, as
amended by L. Utah 1943, Ch. 82, Sec. 1, p. 124.
This statute required the defendants under these cir-
cumstances to sound the locomotive whistle before
entering the crossing on penalty of being guilty of a
misdemeanor plus liability “for all damages which
any person may sustain by reason of such violation.”

THE DEFENDANTS FAILED TO KEEP THE LOOKOUT OF
REASONABLE, PRUDENT PERSONS UNDER THE CIRCUMSTANCES

Quite the contrary of Appellants’ position, Re-
spondent submits that the trial court was warranted
in submitting the issue of negligent failure to main-
tain a lookout on three separate and independent
factual grounds, as follows:

(1)

The hostler’s helper, Mr. Bond, either did not
see and observe the Lodder car as soon as it was
possible to do so, or else he negligently failed to give
the signal to the hostler as soon as he did see the car.

Since it took the hostler plus his helper to keep
a lookout, (Br. p. 10) and since the helper’s signal

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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was part of the method by which the lookout was
kept, failure to promptly signal would be tantamount
to a negligent failure to keep a lookout. The helper
was the “eyes” through which the engineer was
obliged to “see.”

The hostler’s helper, Mr. Bond, testified that
he saw the Lodder car when it was approximately
200 feet east of the tracks, (R. p. 233, 245) He then
testified that the locomotive moved fifty to fifty-five
feet from the point where he, Bond, jumped and sig-
nalled to the point of collision (R. p. 246) ; but that
the locomotive moved two car lengths or approxi-
mately ninety feet from the point where he first saw
the car to the point of collision (R. p. 246.) He care-
fully makes the distinction between the point where
he first saw the car, and the point where he jumped.
(R. p. 246) He did not signal until after or as he
jumped. (R. 233.) He knew in his mind there was
going to be a collision the moment he first observed
the car. (R. p. 233). The train was moving seven or
eight miles an hour. (R. p. 246.)

If Bond did not jump and signal for thirty-five
to forty feet after he first saw the car and knew of
the danger, he waited (assuming 10 feet per second)
three and one-half or four seconds, before he gave the
warning. Normal reaction time at seven or eight
miles an hour is not more than ten to twelve feet.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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From this testimony, the jury could reasonably
conclude either that Bond did not jump and signal
within a reasonable time after seeing the car, or that
he did not in fact see the car as soon as it could be
seen because he failed to keep a proper lookout?

The same point is perhaps even more graph-
ically demonstrated by another aspect of Mr. Bond’s
testimony, as follows:

Bond testified that when he jumped he lit right
on the sidewalk at the curb line. (R. p. 246) But
he says that he was at or by the No. 4 switch when
he first saw the Lodder car. (R.p.245) The distance
from the curb line to the first switch north of the
street is sixty-four feet. (Ex. A., R. p. 52.) If the
jury accepted this testimony of Bond’s, then it must
have concluded he waited two thirds of the distance
from the point where the car was first seen to the
point of collision (said by Bond to be approximately
90 feet (R. p. 246), before jumping and signalling.
Or else he did not actually see the car when he says
he did, i. e. when he first could have seen it back by
the first switch north of second south. (Appellants
agree at p. 10 of their brief that Bond first had an
opportunity to observe and did in fact first see the
Lodder car when ‘“the rear of the locomotive was
about at the switch nearest Second South.” For this
they cite R. p. 243, but no language on that page
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seems to bear on the point.) (Note also that Bond re-
peatedly refers to the first switch north of Second
South as “No. + switch.”) (R. 243, 245.)

Since Bond also testified (though somewhat
more indefinitely) that he jumped and signalled
when he first saw the Lodder car, (R. p. 233, 245) the
jury might well conclude that he did not see it till
he was nearly at the curb line, and hence did not
keep a proper lookout, else he would have seen it at
the first switch.

(2)

The Hostler, Mr. White, either failed to keep a
lookout or negligently failed to respond to the wash
out signal given by Mr. Bond.

Mr. White, the hostler, testified on direct (R. p.
199) and also on cross (R. p. 220) that the locomotive
in question could be stopped at this intersection on
the rails in the condition prevailing the night of the
accident, in sixty to seventy feet. Notwithstanding
this fact, Mr. White admitted (R. p. 220) that it took
him ninety feet to stop after he began to apply the
air brakes. There is no explanation tendered for
this inconsistency. Mr. White says he was only
going five or six miles per hour at the time he entered
the intersection (R. p. 220) and that he applied the
independent air the moment he saw Bond jump, (R.
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p. 219) and applied the emergency air and sand the
moment he saw the car coming into sight (R. p. 221)
and that he had already seen Bond jump before he
saw the car (R. p. 219). Officer Farnsworth testified
(R. p. 252) that the street is ninety feet wide, that
the point of collision was thirty feet south of the
north curb line, and that the locomotive moved sixty-
one feet after the impact.

The jury could have concluded from these facts
that Mr. White did not stop in the sixty to seventy
feet that was possible, because he was not aware of
the signal or the approach of the Lodder car until he
was already into the intersection. At the very least
there is a clear split between Bond’s testimony and
White’s. The physical facts show that the car could
be seen by Bond before the rear end of the locomotive
on which he was standing came to the sidewalk and
Bond insisted he first saw it 200 feet east of the track.
If Bond signalled when he first saw or could have
seen, then White was not looking or he could have
stopped short of the point of collision. It was not for
the court to reconcile these inconsistencies—the issue
of reasonable lookout was properly submitted to the
jury for its determination.
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(3)

A reasonable lookout under the circumstances
would have included an observance of the position
and signals of the crossing watchman.

Mr. White admitted that it would take sixty to
seventy feet to stop the locomotive at the time and
place in question. (R. 199, 220) White also stated
that after the rear end of the locomotive passed the
switch some 64 feet north of the intersection, he could
no longer see the crossing watchman from his posi-
tion on the right side of the cab. (R. p. 213, 206.)
Mr. Bond testified (R. 243, 244) that after the loco-
motive started down from the switch he, Bond, didn’t
“keep track” of the watchman—*“didn’t have time to
watch him all the time”—and never saw him again
after he gave the proceed signal when the locomotive
was at the northernmost switch.

If White and Bond can without any help from
the crossing watchman safely bring the locomotive
backwards into the intersection by maintaining a dili-
gent and reasonable lookout, there may be no negli-
gence in failing to provide White with a fireman on
the left side of the cab who can see the watchman, or
in Bond failing to observe the watchman and his
signals. But here the facts seem to be that the train
requires at least sixty to seventy feet (or ninety-one
feet) to stop; that if Bond was not negligently failing
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to keep a lookout, he did signal as soon as the auto-
mobile could be seen; and if White was not failing to
keep a lookout, he did apply the air brake as soon as
the signal was given—and yet the train could not be
stopped until it passed over the entire intersection.
Hence it is reasonable to suppose that only by having
Bond keep a lookout which included an observation
of the location and signals of the crossing watchman,
could the locomotive be safely brought into the inter-
section, and only thus could a reasonable lookout be
maintained. And in this case where Bond’s observ-
ance of the crossing watchman would have revealed
that the latter was not stationed in the intersection
or giving warning of the approach of the locomotive,
Bond’s lookout would have required a warning signal
to White of the absence of the usual watchman. Thus
Bond’s failure to keep a lookout for Walters, the cross-
ing watchman—or the failure of the defendant to
provide White with a fireman in the cab who could
watch out the left side and see the crossing watch
man, could reasonably have been found by the jury
to be the proximate cause of the collision.
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DEFENDANTS NEGLIGENTLY FAILED TO STOP THE LOCOMOTIVE
AFTER THE TRAINMEN WERE AWARE OF PLAINTIFF'S
POSITION OF PERIL

In view of the answers to Questions 13 to 18
(Br. p. 37), it is evident that the jury concluded that
neither plaintiff nor the driver of her car was guilty
of contributory negligence as they approached the
intersection. Consequently, the negligent failure of
the trainmen to stop the locomotive or blow the
whistle after the plaintiff’s position of peril was evi-
dent to them, we submit, is primary negligence.

If, however, the defendants’ negligence in this
regard amounts to last clear chance as a matter of
legal analysis, nevertheless, it was a conscious and
actionable last clear chance, as follows:

As Appellants have stated in their Brief, p. 10:

“He (Bond) estimated that the automo-
bile was 200 feet east of the tracks when he
observed it. At that time, the rear of the loco-
motive was about at the switch nearest Second
South. (64 feet from the curb.) Before the
rear of the locomotive reached this point, Bond
had no view of automobiles approaching from
the East. The moment he saw the automobile
he realized that it would be unable to stop
before reaching the tracks. He immediately
jumped off and gave the engineer an emer-
gency stop signal.”
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Mr. White testified (R. p. 199, 220) that with a
locomotive of this type and in view of the weather
conditions then prevailing, he could bring the loco-
motive to a stop within sixty to seventy feet.

From this testimony, the jury could conclude
that there was a clear and conscious opportunity to
stop the locomotive before it reached the point of
collision, which was 94 feet south of the switch
nearest Second South. Likewise from this testimony
the jury could find that had the whistle been sounded
when Bond claims he first saw the car 200 feet east
of the track, the plaintiff’s husband, driving in a
reasonable and prudent manner, as the jury found
he was, would have been given opportunity to bring
his car to a gradual and safe stop short of the tracks.

There was therefore sufficient evidence to war-
rant the submission of Questions 8 and 9 to the jury.

Rather than the situation in Van Waggoner vs.
Union Pacific R. Co. (186 P. 2d 293) where the Court
found that:

“Under the most strained construction of
the facts, the train crew could not have antici-
pated deceased’s presence on the track until the
train had reached a point approximately 220
feet from the point of impact, and this was half
the distance necessary to stop the train ***”

the instant case presents a factual situation
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where the train crew did actually observe the pres-
ence of plaintiff when there was once and a half as
much distance as the crew required to stop the loco-
motive.

The Holmgren case, 198 P. 2d 459, is clearly
distinguishable on the same ground.

THE UNLAWFUL AND NEGLIGENT FAILURE TO WARN OF THE
APPROACH OF THE LOCOMOTIVE

Under their point entitled “Alleged Failure To
Give Warning of Approach of Locomotive,” Appel-
lants have thrown together three arguments which
better lend themselves to analysis and understanding
when isolated and treated as three separate issues,
as follows:

(1.) Did the train crew unlawfully fail
to sound the locomotive whistle before enter-
ing this intersection during a snowstorm?

(2.) Did the crossing watchman station
himself in the intersection or give a reasonable
warning of the approach of the locomotive as
required by the voluntary practice of the de-
fendant railroad?

(3.) Assuming unlawful failure to warn
by whistle or negligent failure to warn by the
crossing watchman, was the alleged negli-
gence of plaintiff’s driver the sole proximate
cause of the collision and of the injuries sus-
tained by plaintiff.
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S

Mr. White admitted (R. p. 212) that he was two-
thirds of a block north of the intersection in a snow-
storm and standing still with the locomotive when
he blew the only warning whistle before proceeding
to and entering the intersection; that the whistle was
sounded only in response to the proceed signal of the
crossing watchman, who was also acting as a switch-
man (R. 277, 278), that he thereafter waited one or
two seconds before releasing the air; consumed four
or five seconds in releasing the air; and then pro-
ceeded to the point of collision at five or six miles
per hour.

Respondent submits this would not satisfy the
requirement of Sec. 77-0-14 U.C. A. 1943, as amended,
which requires a whistle warning before entering
the intersection during a snowstorm.

Not less than 50 seconds would necessarily have
expired between the time of the whistle and the col-
lision. At the time of the whistle, Respondent would
have been one and one half blocks away from the
intersection. So that a whistle so sounded would
not have been “before entering the intersection” nor
a warning to motorists of the approach of the loco-
motive to the intersection.

Mr. Bond’s conflicting testimony merely raised
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a factual question which it was proper to submit to
the jury, as the trial court did in Questions 3 and -I;
and the jury could well find, as it did, that the failure
to give the required statutory warning was the proxi-
mate cause of the collision.

(2)

The record indicates that the crossing watch-
man’s shack is 43 feet south of the south curb line
(R. p. 33, Ex. A.); that the crossing watchman, Mr.
Walters was also obliged to discharge the duties of a
switchman on this occasion (R. p. 260, 262); that
after giving the locomotive engineer the proceed or
high-ball signal when the locomotive was some two
thirds of a block up the street and standing still
(R. p. 259, 260), he observed Mr. Bond inspect or
check the switch at the locomotive, and being in
doubt as to whether he, Mr. Walters, had properly
lined the switches for the approach of the locomotive
to the station, (R. 277) he returned to the watch-
man’s shack, set down his lantern, and proceeded to
telephone the stationmaster (R. 261,278) and in-
quired as to which track it was intended for the loco-
motive to travel upon (R. 262, 279).

When he finished this conversation, he picked
up his lantern, turned it on (R. 266) and stepped
outside of the shack. He observed the Lodder car
approaching (R. 264, 280, 281) and walked toward
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the intersection swinging his lantern to warn of the
approach of the locomotive (R.282). Upon receiving
the proceed signal from Walters, Mr. White waited
one or two seconds and then received the go ahead
signal from Mr. Bond. (R.208) The locomotive then
proceeded at either five or six, or seven or eight miles
per hour without further stopping and without sound-
ing the whistle right up to the point of the collision.
(R. 212, 213) This was a distance of approximately
300 feet. (R. 212, 213) It would have taken alto-
gether less than one minute. During this interval
Walters observed the movement, turned and entered
his shack, telephoned the stationmaster, explained his
problem, got his answer, picked up his lantern,
turned it on, and then began to signal to warn of the
approach of the locomotive by walking toward the
middle of the street which was 89% feet away (R.
282) and was still walking toward the middle of the
street when the collision occurred (R. 283).

The plaintiff and her husband both testified that
there was no watchman in the intersection, no warn-
ing given, and that had he been there or had the
warning been given, they would have seen it. (R. 70,
153) Plaintiff did see a red light which was ap-
parently the watchman’s lantern when it was sta-
tionary off at the south side of the road by the watch-
man’s shack, and formed the conclusion that it was
a warning of an excavation. (R. 158)
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It is submitted that in view of the foregoing phy-
sical facts of time and space plus the testimony of the
plaintiff and her husband, coupled with the evasive
and inconsistent testimony of Mr. Walters (R. 282),
the jury could well conclude as it did, that ‘“the
watchman or flagman negligently failed to be
stationed in the intersection or that he negligently
fialed to signal the plaintiff or the driver of her
car that a locomotive was approaching the in-

2

tersection,” and that ‘“such negligence was a proxi-

mate cause of the injuries . . . suffered by plaintiff.”

3)

Appellants next contend that notwithstanding
the foregoing evidence of unlawful and negligent
misconduct on the part of therailroad and its servants,
nevertheless the sole proximate cause of the collision
was the alleged negligence of Mr. Lodder, the driver
of the car. This contention is not only clearly at
variance with the facts, but is squarely refuted by
the findings of the jury. (R. 353: Questions No. 3,
4,7,8,9,10, 11, 12, 13, 14, 15.)

With considerable disregard for the record, Ap-
pellants state at p. 19 of their brief that “The uncon-
troverted evidence establishes that the driver of the
automobile . . . approached the crossing at an un-
lawful and negligent rate of speed.” This unjustified
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conclusion is apparently predicated not upon any evi-
dence of speed or failure of the Lodders to keep a
lookout, but solely upon the fact that when Mr. Lod-
der was suddenly confronted by the appearance of
the locomotive as it came from behind the buildings
which obstructed his view, he was required to apply
his brakes suddenly and violently so that his car
skidded on the ice. The argument completely neg-
lects the fact that had the defendants given a reason-
able warning, the car would have been braked and
slowed gradually so as to have stopped in a reason-
able distance and prior to entering upon the tracks.

Indicative of this fallacious analysis of the facts
is Appellants’ unwarranted assertion that “it (the
car) did not stop even when it struck the locomotive.
It continued in another direction for an additional
distance of 36 feet.”” The clear fact is that the car
struck the locomotive with so little force that it did
not rebound or careen away, but stopped and was
then dragged by the locomotive alongside the track
36 feet and that the locomotive thereafter proceeded
an additional distance of some 27 feet before it
stopped (R. 196, 252).

Appellants also make the unwarranted claim

(Br. p. 19) that the car slid on the snow and ice a

distance of 60 feet before “crashing” into the locomo-

tive, whereas in fact the officer’s measurement shows
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only 45 feet of sliding if 15 feet is properly deducted
for the length of the car (R. 252).

Mr. Lodder testified that because of the snow-
storm he had put on his chains (R. 63); that he had
come to a full stop only one block before this inter-
section (R. 65); that he had his windshield wipers
in good working condition and his lights burning
(R. 64); that he and his wife were not talking nor
was the radio going (R. 69 64); that he was keeping
a careful lookout and also listening for an audible
warning (R. 69, 87, 88); that the windshield was
clear (R. 69); that the maximum speed attained be-
tween 3rd west and 4th west (the intersection of the
tracks) was 15 miles per hour (R.65); that as he
approached the tracks he took his foot off the accel-
erator to more or less coast to the crossing (R. 69);
that he was within four or five car lengths from the
tracks when he first had any warning of the ap-
proach of the locomotive and that was by observing
its black end suddenly loom up from behind the
building at the north-east corner of the crossing
(R. 69) ; that he immediately tried to get away from
the train, but that because it came from behind the
buildings without any warning,he did not have time
to turn or stop before it was upon him (R. 70); that
notwithstanding he was required to suddenly bring
his car to a stop, he managed to slow down to two to
five miles per hour before the collision (R. 73); that
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his wife, the plaintiff, saw the locomotive only a
second after he did and warned that they were going
to hit, but it was already too late to do anything
about it (R. 92,93).

The plaintiff, Mrs. Lodder, testified that though
it was snowing, the car had been equipped with
chains (R. 150); that the car was not going over 15

miles per hour (R. 152); that she knew her husband
was a careful and competent driver (R. 151); that
the defrosters and windshield wipers were working
(R. 152) ; that she had her eyes on the road and was
watching the crossing (R. 153); that though she
was looking and listening she saw no signals and
heard no warning (R. 153); that there were other
automobiles parked along the north curb just prior
to the intersection which partially obstructed the
view (R. 154); that the “big red beer joint” on the
northeast corner of the intersection also obstructed
the view (R. 155); that she first sensed danger when
she saw a big black “mountain” of darkness moving
from behind the building and immediately warned
her husband by crying out, “We’re going to hit,
aren’t we?” (R. 156); that when the train was first
visible to her, their car was too close to the tracks
to do anything (R. 170); that her husband had
shifted into second gear a split second before she was
able to warn him (R. 171); that she was not con-
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scious of the car sliding, but only of the train coming
toward her before the collision (R. 172).

With regard to the crossing watchman, plaintiff
and her husband testified that they were familiar
with the crossing and had crossed it many times
(R. 66, 150) ; that they knew that generally when a
train approached this particular intersection a watch-
man would come out with a sign in the daytime or a
lantern at night (R. 66, 150) ; that when the watch-
man was off duty, the cover was removed from a
sign on the cross arm so that it stated, “Watchman
Off Duty” (R. 67, 68); that at the time of the acci-
dent, the sign was covered so as to indicate that the
watchman was on duty (R. 100) ; that although they
were looking for a watchman at the crossing, they
saw none and received no signal from a watchman
(R. 88, 153) ; that Plaintiff saw a red light over toward
the watchman’s shack, off to the side of the road,
that the light was not moving, and that it was appar-
ently protecting an excavation (R. 158).

Quite to the contrary of Appellants’ unreason-
able assertion that “Had it (the car) not struck an
immovable object it would have continued on its
course indefinitely until its momentum was ex-
pended,” (Br. p. 19) this testimony plus the physical
facts clearly demonstrate that Mr. Lodder slowed
the car from some ten or twelve miles per hour down

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




24

to a speed of two to five miles per hour within a
distance of forty-five feet. There can be little ques-
tion but that had he received the warning to which
he was entitled either from the locomotive whistle
or from the crossing watchman, he would have
brought his car to a safe stop before reaching the
tracks. And Mr. Lodder’s testimony as to this ma-
terial reduction in speed is corroborated by the phy-
sical facts that the car did not rebound or careen off
from the locomotive, did not smash itself inextricably
into the underpinnings of the locomotive, nor damage
the locomotive other than by slightly bending the
stirrup at the point of impact. (R. 196, 93, Ex. 2).

Unlike any of the cases relied upon by Appel-
lants (Brief p. 20 to 34), it is clearly demonstrated
that Mr. Lodder was conscious of the icy condition
of the road, had attached his chains, slowed his
speed, and was keeping a sharp lookout, and that
he acted promptly and reasonably to stop his car
as soon as any warning was available. The trial
court and jury could not conclude o