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I. SUMMARY OF ARGUMENT 

This appeal asks the Court to determine when the public 

has the right to obtain depositions taken in private civil 

litigation. By applying the Utah Writings Act in his decision 

below, Judge Christensen held that depositions become public 

immediately when they are filed with the court clerk. Utah Power 

& Light Co. ["UP&L"] has appealed that decision, arguing (1) that 

the Writings Act should not apply to unpublished depositions and 

(2) that depositions should become public only when they are used 

in adjudication. See Appellant's Brief at 12 [hereinafter "App. 

Brief at ."] 

The responding news media ["media"] opened a 

four-pronged attack on UP&L's position. Not only did the media 

argue that Utah's Writings Act mandates public access when 

depositions are filed with the court clerk, but also that 

immediate public access upon filing is required by the common law, 

by the Utah Rules of Civil Procedure, and by the Utah and U.S. 

Constitutions. 

The media's response confirms the split in authority 

discussed in UP&L's original brief. See App. Brief at 20 & n.4. 

However, the media's analysis is largely distinguishable and, at 

times, misleading.1 In citing an extensive body of case law, 

Perhaps most misleading is the media's reference to two 
student law review notes as if they were articles written by 
experienced jurists or scholars. See Respondents' Brief at vi, 
17, 28, 33, 35, and 44 [hereinafter "Res. Brief at " ] . The 
Uniform System of Citation specifically states that such materials 



the media fail to recognize the distinction between the right of 

access to records used in court proceedings and the right to 

obtain pretrial discovery. At the same time, they fail to note 

crucial differences in the procedural context behind cases 

indicating that depositions are public. In failing to note the 

procedural context of decisions they cite, the media inaccurately 

indicate that depositions not used in adjudication are typically 

open to the public. 

In reality, by longstanding custom derived from the Utah 

Rules of Civil Procedure, depositions have not been accessible to 

the public when filed with the court clerk unless they are 

published through motion or through their use in adjudication. 

This custom is consistent with the practice in a substantial 

number of jurisdictions throughout the United States. More 

importantly, this custom is consistent with the better reasoned 

view that, until used in adjudication, pretrial depositions should 

not be subject to a right of public access. Such a view 

facilitates open discovery and aids in the settlement of disputes. 

are to be designated as student work by their citation, and that 
student authors should not be named. A Uniform System of Citation 
91 (14th ed. 1986). This misleading citation is not trivial. A 
note written by third-year law student Anne E. Cohen is extensively 
quoted as an authority on legal history, Res. Brief at 27-28, on 
the rules of civil procedure, id. at 33, 35, and on the 
Constitution, id. at 43-44. Law student Nagareda is cited as an 
authority on the jurisprudence of Justice Scalia. Id. at 17 n.7. 
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II. ARGUMENT 

A. UNDER AMERICAN AND UTAH COMMON LAW, DEPOSITIONS ARE NOT OPEN 
TO THE PUBLIC UNTIL USED IN ADJUDICATION. 

In their responding brief, the media attempt to 

overwhelm with lengthy citation to case authority supporting a 

common law right of access to judicial proceedings. UP&L does not 

dispute this common law right. However, the media fail to 

recognize that this right of access extends only to pretrial 

discovery used in adjudication. 

1. Historically, Pretrial Discovery Was Not Open to the 
Public. 

The media emphasize the longstanding tradition providing 

for a common law right of access to court records. However, their 

analysis misses the crucial point that this right of access did 

not extend to pretrial discovery. As one commentary explains, a 

historical examination "reveals that the presumption of access to 

court records does not apply to pretrial documents." Recent 

Development — Public Access to Civil Court Records: A Common Law 

Approach, 39 Vanderbilt Law Review 1465, 1494 (1986). Concurring, 

the D.C. Circuit explains that the common law rule is "that there 

is no right of public access to prejudgment records in civil 

cases." In re Reporters Committee for Freedom of the Press, 773 

F.2d 1325, 1334 (D.C. Cir. 1985). Stating this common law view, 

one 19th-century court explained: "The public have no rights to 

any information on private suits till they come up for public 

hearing or action in open court." Park v. Detroit Free Press Co., 



'72 Mich. 560, 568-69, 40 N.W. 731, 734 (1888). Indeed, as the 

D.C. Circuit points out, the decision cited by the media in 

support of the historic right of public access, Ex parte 

Drawbaugh, 2 App. D.C. 404 (1894) (see Res. Brief at 10-11), made 

a distinction between "the right to inspect judicial records after 

trial" from the right to inspect "papers merely filed, but before 

any action had thereon by the court." In re Reporters Comm., 773 

F.2d at 1333 (citing Drawbaugh, 1 App. D.C. at 407)(emphasis in 

original). The Drawbaugh court and other early decisions held 

that public "access is not a matter of right before judgment 

except to the extent that material is disclosed at trial." Id. at 

1334 n.7 (emphasis in original). 

2. Under the Common Law, Depositions Not Used in 

Adjudication Are Not Subject to a Right of Public Access. 

After discussing the general common law right of public 

access, the media argue that pretrial depositions are included 

within that right, claiming that pretrial depositions are public 

documents before they are used in adjudication. See Res. Brief at 

14-25. This is simply not the case. One commentator, whose work 

was cited with approval by the U.S. Supreme Court, 467 U.S. at 33, 

explains the lack of support for a general right of public access 

to discovery. After analyzing judicial precedent through 1983, he 

concluded: "[T]here is no persuasive legal support for an 

unfettered constitutional or common law right of general public 

access to civil discovery materials." Marcus, Myth and Reality in 

Protective Order Litigation, 69 Cornell L. Rev. 1, 29 (1983) 

-4-



[hereinafter "Marcus, Protective Order Litigation at " ] . He 

also explained: M[P]retrial proceedings are analytically distinct 

from actual trial proceedings for purposes of public disclosure 

and . . . material disclosed in private litigation, even if filed 

in court, is not presumptively public." Id. at 33 n.136. 

The U.S. Supreme Court has addressed this issue at 

length: 

[P]retrial depositions and interrogatories are 
not public components of a civil trial. Such 
proceedings were not open to the public at common 
law . . . and in general, they are conducted in 
private as a matter of modern practice. . . . 
Much of the information that surfaces during 
pretrial discovery may be unrelated, or only 
tangentially related, to the underlying cause of 
action. Therefore, restraints placed on 
discovered, but not yet admitted, information are 
not a restriction on a traditionally public 
source of information. 

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984) (cites 

omitted).2 

The common law touchstone for a right of public access to 

pretrial discovery is the use of that discovery in adjudication. 

A case relied upon heavily by the media recognizes this common law 

rule: "This common law right of access to judicial records 

2The media and the trial court point out that the Rhinehart 
court did not deal with access to depositions on file with the 
court. Rather it held that the defendant newspaper had no First 
Amendment right to publish information obtained through 
discovery. See Res. Brief at 15; Record on Appeal at 4836 
[hereinafter "Record at " ] . UP&L recognizes the scope of the 
Rhinehart decision and has accurately stated its holding. See 
App. Brief at 21. However, Rhinehart applies to the instant case 
because, as a necessary part of its holding, it discusses the 
private nature of discovery. 
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appears to be limited to those documents actually relied upon by a 

court in reaching a determination." See In re Agent Orange 

Product Liability Litigation, 104 F.R.D. 559, 567 (E.D.N.Y. 

1985).3 

UP&L has cited four circuit courts of appeals (1st, 6th, 

11th, and D.C.) which hold that pretrial discovery is private or 

require the fruits of discovery to be used in adjudication before 

they are subject to a right of public access. See App. Brief at 

20-23. A review of these cases reveals that they carry forward 

the common law distinction between material used in adjudication 

and material never placed before the court. 

This Court should reject the media's attempt to 

discredit and distinguish those cases. 

In its attack on the First Circuit decision cited by 

UP&L, Anderson v. Cryovac, 805 F.2d 1 (1st Cir. 1986), both the 

media and the trial court decision argue that the court required 

"good cause" denial of a public right of access to depositions. 

See Res. Brief at 13; Record at 4837. A reading of Cryovac 

refutes this assertion. The decision plainly held that "there is 

no constitutional or common law right of access" to "documents 

submitted to the court for its use in deciding discovery 

motions." 805 F.2d at 14. A review of Cryovac indicates that the 

3This case is distinguished on other grounds in part B.2., 
infra. Its analysis of Fed. R. Civ. P. 5(d) is shown to be flawed 
in part C.I., infra. 
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real reason for restricting access to those documents was the 

absence of any common law or constitutional right of access, not 

its finding of "good cause." Id. at 10-14. 4 

The media does not deny that the Sixth Circuit viewed 

the admission of documents into evidence as crucial in an analysis 

of the right to access. See United States v. Beckham, 789 F.2d 

401, 411 (6th Cir. 1986). 

At the same time, the media does not deny that United 

States v. Anderson, 799 F.2d 1438 (11th Cir. 1986), cert, denied 

sub nom. Tribune Co. v. United States, 107 S.Ct. 1567 (1987), held 

that pretrial discovery is private. However, the media attempts 

to argue that Anderson is contradicted by two other Eleventh 

Circuit decisions: Wilson v. American Motors Corp., 759 F.2d 1568 

(11th Cir. 1985) and In re Alexander Grant & Co. Litigation, 820 

F.2d 352 (11th Cir. 1987). When read in context, neither decision 

contradicts UP&L's position. The Wilson court allowed public 

4Cryovac is not contradicted by In re Coord. Pretrial Proc. 
in Petroleum Antitrust Lit., 101 F.R.D. 34, 43 (CD. Cal. 1984), to 
the extent that Petroleum Antitrust is read to require public 
access to all materials submitted to the court for use in 
adjudication. Both decisions can be read to hold that such 
materials are public -- a position consistent with the common law 
right of public access to discovery. See part A, supra. However, 
Petroleum Antitrust should be rejected to the extent that it is 
read to hold that a right of access applies to all documents in an 
attorney's file which possibly should have been submitted for the 
court to consider. The adversary system assures each litigant the 
opportunity to put before the court what best supports his or her 
position. The press should not have the right to analyze the work 
product of attorneys to determine what documents those attorneys 
should have submitted in litigation. Cf. Utah R. Civ. P. 26(b)(3). 
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access to depositions, but the dispute in Wilson "actually went to 

trial, and, at least prior to the settlement agreement, the 

transcript of that trial was part of the public record." 759 F.2d 

1571. At the trial, the pretrial discovery became part of the 

public record, in part, because "many depositions were read to the 

jury." Id. at 1570. Thus, the court's grant of public access to 

"depositions duly filed" was a grant of access to depositions used 

in adjudication. 

On the surface, the second Eleventh Circuit decision 

referred to by the media, In re Alexander Grant & Co. Litigation, 

820 F.2d 352 (11th Cir. 1987), indicates that filing is the basis 

for a right of public access. However, an analysis of the 

procedural context of Grant shows that, in the Southern District 

of Florida where Grant was litigated, depositions are not filed 

until they "are to be used at trial or are necessary to a pretrial 

or post trial motion." S.D. Fla. R. 10.1.3 & 10.1.1. Because, in 

Grant, depositions were only "duly filed" when they are used in 

adjudication, the decision actually supports the common law view 

that pretrial discovery is not subject to public access until used 

in adjudication. 

Finally, the media attack both Justice Scalia and his 

decision in In re Reporters Committee for Freedom of the Press, 

773 F.2d 1325 (D.C. Cir. 1985). In pointing out that the decision 

approved a temporary denial of access to documents, the media fail 

to note that the denial was only temporary because the case had 

actually been adjudicated. Because the decision considered the 
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"admission of evidence as the touchstone of a First Amendment 

right of access," id. at 1338, the depositions would not 

ultimately have been made public if the depositions had not been 

used in adjudication. Moreover, it is crucial to note that both 

the dissent and majority agreed that a right of access only 

attaches to documents used in adjudication — the dissent finding 

the right of access to be contemporaneous. Id. at 1342-56. 

Contrary to the media's argument that discovery is 

presumptively public, most jurisdictions support the common law 

right of privacy for pretrial discovery through their local 

procedural rules. Many U.S. district courts have special rules 

limiting public access to deposition transcripts that are on file 

with the court. These rules typically state that a transcript 

will remain sealed even though it is on file.5 At the same 

time, the local rules of 55 U.S. district courts provide that 

depositions shall not be filed with the court until they are used 

5 S e e , e . g . , a B B B H t t H B H B l B f l H l B M M H ^ 

1mrmm1mmmm**mmm*m*mmmi*t D. Conn. R. 13(b) (depositions withheld 
from public inspection); D. Kan. R. 17(c) (deposition opened at 
request of attorney of record); D. Mass. R. 15(b) (deposition 
opened at request of attorney of record) D. N.D. R. 13 (deposition 
opened only on order of court); S.D. Ohio R. 4.2.2 (deposition 
opened only at direction of court or request of attorney of 
record); N.D. Okla R. 15 (deposition opened by order of court or on 
written application by attorney of record); W.D. Wis. R. 19 
(deposition opened only on request of party); D. Wyo. R. 215(c) 
(deposition opened on application by attorney of record, then 
immediately resealed); see also Marcus, Protective Order 
Litigation, supra, at 13-14 & n.62. [These rules are attached as 
Addendum "E".] 
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in adjudication, unless filing is ordered by the court or is 

requested by the parties.6 A few other districts express this 

as a permissive non-filing rule,7 and one jurisdiction 

affirmatively provides that depositions are not to be filed until 

the day of trial.8 Many state rules are similar.9 However, 

as of 1983, only one U.S. district court had a rule providing the 

public with access to discovery not on file with the court. See 

Marcus, Protective Order Litigation, supra, at 14 n.61 (referring 

to D. Or. R. 120-4(b)). 

6S.D. Ala. R. 17; M.D. Ala. R. 16B; D. Alaska R. 8(A); D. 
Ariz. R. 3(2); E.D. Ark. R. 3(f); W.D. Ark. R. 3(f); E.D. Cal. R. 
2 50; C D . Cal. R. 8.3; N.D. Cal. R. 229; C. Conn. R. 13(b); D. Del. 
R. 4.1E(1); S.D. Fla. R. 10(I)(1); M.D. Fla. R. 3.03(d); N.D. Ga. R. 
225-3(a); S.D. Ga. R. 7.4(e) 8< 7.5; D. Hawaii R. 230-2(a); D. Idaho 
R. 7-104; C D . 111. R. 13(A),(C),(D); S.D. 111. R. 16(a),(c); N.D. 
Ind. R. 15(a),(c); S.D. Ind. R. 15(a),(c); N.D. Iowa R. 
2.3(.1),(.2); S.D. Iowa R. 2.3(.1),(.2); D. Kan. R. 17(g); E.D. La. 
R. 7.4; W.D. La. R. 10.1(c); D. Me. R. 16(d); D. Md. R. 6A; E.D. 
Mich. R. 16(g); N.D. & S.D. Miss. R. 6(e); W.D. Mo. R. 3B; D. Mont. 
R. 200-3(a); D. Nebr. R. 9B; D. Nev. R. 190-l(g); D. N.H. R. 14(a); 
D. N.J. R. 15D; D. N.M. R. 8(b); D. N.Y. R. 18; E.D. N.C. R. 3.08 
M.D.N.CR. 205(2); D. Ore. R. 120-4; E.D. Pa. R. 24(c); M.D. Pa. R. 
402.2(a); D. R.I. R. 14(b); D. S.C. R. 10.01, 11.00; E.D. Tenn. R. 
11.1; M.D. Tenn. R. 9(c); N.D. Tex. R. 6.a(b); S.D. Tex. R. 10F; 
W.D. Tex. R. 300-1; W.D. Wash. R. 5(d); N.D. W.Va. R. 2.08(b); S.D. 
W.Va. R. 2.04(b); E.D. Wise. R. 5.04(a). [These rules are attached 
as Addendum "F".] 

7See, e.g., S.D. Cal. R. 231-5 & -6; D. P.R. R. 315; D. Vt. R. 
4E [Addendum "G"]. 

8See D. Mo. R. 9(B) [Addendum "H"]. 

9See, e.g., Cal. Civ. Code § 2019(f)(1) (depositions not to be 
filed until used by court); Fla. R. Civ. P. 1.310(f)(3) (depositions 
filed only when used by the court in adjudication). 

-10-



3. Utah Has Followed the Common Law Practice of Denying 
Public Access to Depositions Until They Are Used in 
Adjudication. 

Utah courts have adopted the common law principle of 

privacy for depositions by providing that depositions must be 

published to come before the trial court. See Utah R. Civ. P. 

32(d); Reliable Furniture Co. v. Fidelity and Guaranty Insurance 

Underwriters, Inc., 12 Utah 2d 160, 280 P.2d 135, 135 (1963); App. 

Brief at 13-17. In practice, Utah court clerks have kept filed 

depositions private until the time of publication. Such was the 

case with the Carter depositions. When the media attempted to 

gain access to them, they were told that the depositions had been 

sealed — not because there was a specific court order sealing 

them, but because they were unpublished.10 See Affidavit of 

Dwayne Case at If 4.11 According to the Chief Deputy Clerk 

10In the proceedings below, UP&L mistakenly stated that 
H[a]t the time of settlement, the entire judicial record in Carter 
was sealed by order of the court." Record at 4659 (UP&L's 
Memorandum in Opposition to Motion to Unseal Judicial Records at 2 
(filed May 28, 1987)). Actually, only the settlement agreement as 
it related to minor litigants was sealed by order of the court. 
See Record at 4535-54. 

UP&L's mistaken statement, however, had no effect on the 
argument before the trial court, because the depositions were 
under the seal provided by Utah R. Civ. P. 30(f)(1), and the court 
was aware of that fact through its continuing supervision of the 
proceedings . 

1*Even though the Affidavit of Dwayne Case was not a part of 
the record below, this Court should consider it in support of 
UP&L's appeal because its only purpose is to inform this Court 
about the practice of the Fourth District Court Clerk's Office in 
Utah County. This Court should take judicial notice of the fact 
that a judge is aware of the practice in his own courthouse. See 
Utah R. Evid. 201. [Affidavit is attached as Addendum "I".] 



of the Court in Provo, unpublished depositions are not considered 

part of the public record until they are ordered published by the 

court, _id. at If 3 (a policy ostensibly contradicting Judge 

Christensen's Memorandum Decision below, see Record at 

4831-4840).lz 

UP&L relied on this practice in its pretrial litigation. 

While protective orders were entered regarding document production 

and other aspects of the proceedings, see Record at 1320-22. 

1342-44 & 1366-69, neither side sought a protective order 

preventing the public from obtain- ing copies of the depositions. 

The practice, in accord with the common law, was that those 

depositions would be private — until they were published by 

motion or through their use in adjudication.13 

1 2Ironically, shortly after holding that the Carter 
depositions were public, the Fourth Judicial District amended its 
local rules to prevent public access to depositions. On August 31, 
1987 (just 17 days after issuing the decision below), the court 
added the following language to Administrative Order No. 21: 

Depositions taken pursuant to the rules of civil 
procedure shall not be filed with the court except on 
order of the court for good cause shown. . . . Any 
party moving for the publication of the deposition shall 
provide the court with the original or copy in their 
possession at the time the motion to publish is made. 

(emphasis added) 

l3This Court's recent decision in Trail Mountain Coal Co. v. 
Arco Coal Sales Co., 73 Utah Adv. Rep. 51 (Jan. 7, 1988), does not 
contradict the general Utah practice of denying the public access 
to unpublished depositions. In Trail Mountain, this Court held 
that the work product privilege did not apply to depositions. 

Trail Mountain is distinguishable from the instant case, 
because the party seeking the depositions needed them for use in 
litigation. Although apparently not recognized by the litigants 
(the point was not argued), the plaintiffs had a right to the 



B. THE AUTHORITIES CITED BY THE MEDIA IN FAVOR OF PUBLIC ACCESS 
ARE LARGELY DISTINGUISHABLE. 

The media have cited several cases in their attempt to 

argue for a right of access under the common law and under the 

Utah Rules of Civil Procedure. The cases they cite, however, are 

largely distinguishable on their facts or because they are based 

upon a procedural context that is different than that in Utah. 

Moreover, this Court should not view as persuasive the 

commentaries cited by the media. 

1. Cases Originating in a Differing Procedural Context. 

The media have made a fundamental error in their 

citation of many cases from other jurisdictions. They have failed 

to recognize that any court statement about the public nature of 

defendants' depositions in Trail Mountain under a doctrine developed 
by the U.S. Supreme Court in Ex parte Uppercu, 239 U.S. 435 (1915). 
Uppercu held that "absent a question of privilege a litigant who 
needs court records that may be of evidentiary value to his case 
cannot be denied access to them, even though they were sealed by the 
court in a different proceeding." Note, Nonparty Access to 
Discovery Materials in the Federal Courts, 94 Harv. L. Rev. 1064, 
1092-93 (1981); see also Olympic Refining Co. v. Carter, 332 F.2d 
260 (9th Cir.), cert, denied, 379 U.S. 900 (1964). Thus, the 
plaintiffs in Trail Mountain had a right to the defendants' 
depositions that is not enjoyed by the press and public generally. 
Moreover, the interlocutory appeal in Trail Mountain is based upon 
the assumption that the plaintiffs were unable to obtain the 
relevant depositions from the court clerk. Presumably the 
depositions had been filed under Utah R. Civ. P. 30(f)(1). (The 
Seventh Judicial District has no non-filing rule.) If the 
depositions had been subject to a right of public access, the 
plaintiffs would have obtained them from the court clerk -- rather 
than through the discovery process. 
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discovery is based upon the procedural rules behind the decision. 

Any implications drawn from such statements must be viewed in the 

proper context. 

Many cases cited by the media originate in jurisdictions 

whose rules provide that depositions are not to be filed unless 

the deposition is to be used in adjudication. For example, the 

Florida Rules of Civil Procedure provide: 

A copy of a deposition may be filed only: 

(A) By a party or the witness when the 
contents of the deposition must be considered by 
the court on any matter pending before the court. 

(B) If the court determines that a deposition 
previously transcribed is necessary for the 
determination of a matter pending before the 
court, the court may order that a copy be filed 
by any party. 

Rule 1.310(f)(3). Because depositions in this type of 

jurisdiction are filed only when used in adjudication, filing 

accompanies the touchstone that makes the discovery public. Thus, 

statements by courts in these jurisdictions that depositions on 

file are "public records" should not be seen as contradicting 

UP&L's position. 

Cases which should be read in light of local rules which 

provide that discovery shall not be filed until used in 

adjudication are the media's decisions from Florida state 
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courts,14 Califor- JULIS, Lne Eastern District of 

Pennsylvania,16 ? .he Southern District of Florida.17 

2. Cases Distinguishable on Their Facts. 

Many of the cases cited by the media in favor of a 

presumptive right of access should not be controlling because they 

are distinguishable on their facts. One of the distinguishing 

14In re Florida Rules of Civil Procedure, 403 So.2d 926, 927 
(Fla. 1981); News-Press Pub. Co., Inc. v. State, 345 So.2d 865, 
867 (Fla. App. 1977); Palm Beach Newspapers, Inc. v. Burk, 504 
So.2d 378 (Fla.), cert, denied, 108 S.Ct. 346 (1987); Palm Beach 
Newspapers, Inc. v. Burk, 471 So.2d 571 (Fla. App. 1985), 
approved, 504 So.2d 378 (Fla. 1987); Ocala Star Banner Corp. v. 
Sturgis, 388 So.2d 1267 (Fla. App. 1980); Tallahassee Democrat, 
Inc. v. Willis, 370 So.2d 867 (Fla. App. 1979). 

lsCal. Civ. Code § 2019(f)(1) provides: MDepositions shall 
not be filed unless and until their contents become relevant to an 
issue in the trial or other pending proceedings at which time the 
court may order that the deposition . . . be filed as part of the 
record." Decisions cited by the media originating in this context 
are Garcia v. Sterling, 176 Cal.App.3d 17, 221 Cal. Rptr. 349 
(1985) and Mary R. v. B. & R. Corp., 149 Cal.App.3d 308, 196 Cal. 
Rptr. 871, 875 (1983). 

l6E.D. Pa. R. 24(a) provides that "depositions . . . shall 
not be filed with the court," while E.D. Pa. R. 24(c) provides 
that, if needed for trial or motion the relevant portions of the 
depositions should be submitted or read into the record. The case 
cited by the media arising in this district is C.P.C. Partnership 
Bardot Plastics v. P.T.R., Inc., 96 F.R.D. 184 (E.D. Pa. 1982). 

I7S.D. Fla. R. 10.I.1 provides that "[t]he original of all 
depositions upon oral examination shall be retained by the party 
taking such deposition," and S.D. Fla. R. 10.1.3 states that such 
portions of the depositions used in adjudication are to be filed. 
The case cited by the media originating in this context is In re 
Alexander Grant & Co. Litigation, 820 F.2d 352 (11th Cir. 1987). 

-15-



features of several of these cases is that they involve the fruits 

of discovery that were actually used at trial. For example, the 

discussion above pointed out that Wilson v. American Motors Corp., 

759 F.2d 1568 (3rd Cir. 1986), dealt with public access to 

depositions that had been used at trial. See part A.2., supra. 

Likewise, United States v. Martin, 746 F.2d 964 (3rd Cir. 1984), 

dealt with transcripts of tapes that had been used in open trial, 

but had not been admitted into evidence. Id. at 968-69. In the 

instant case, none of the depositions sought by the media have 

ever been used at trial. 

Another distinguishable case is Krause v. Rhodes, 671 

F.2d 212 (6th Cir.), cert, denied sub nom. Attorney General v. 

Krause, 459 U.S. 823 (1982). Krause is distinguishable for three 

reasons. First, most of the depositions and other discovery 

material were undoubtedly used in adjudication because two trials 

had been held, I_d. at 214-15. Second, the multiple actions in 

Krause were completely resolved, id. at 219 — unlike Carter, in 

which UP&L has asserted products liability actions against 

manufacturers of products that caused the Wilberg fire. Third, 

the discovery materials produced in Krause were compiled "by law 

enforcement agencies" acting in their official functions. _Id. at 

213. The Carter depositions deal with a mine that was privately 

owned and managed (even though publicly regulated). 

Also distinguishable is Sharjah Investment Co. (U.K.) 

Ltd. v. P.C. Telemart, Inc., 107 F.R.D. 81 (S.D.N.Y. 1985). In 
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Sharjah, the plaintiffs sought to disclose deposition transcripts 

to the Securities and Exchange Commission, id. at 82 -- unlike the 

instant action, in which both the plaintiffs and UP&L argued for 

privacy. Sharj ah did not involve a question of public access. In 

addition, Sharj ah should be disregarded because it completely 

ignored the controlling precedent of Seattle Times v. Rhinehart, 

which also dealt with a challenge to a protective order. 

Rhinehart stated that pretrial discovery was private, 467 U.S. at 

33, thereby contradicting and effectively overruling American 

Telephone & Telegraph Co. v. Grady, 594 F.2d 594 (7th Cir.), cert, 

denied, 440 U.S. 971 (1979),l8 the authority cited in Sharjah 

for the proposition that pretrial discovery is public.19 

The holding in the Arizona Supreme Court decision cited 

by the media, Lewis R. Pyle Memorial Hospital v. Superior Court, 

149 Ariz. 193, 717 P.2d 872 (1986), supports UP&L's position. In 

Pyle, the court determined that, because there is no public right 

of access to discovery, there is no common law right for 

non-parties to attend depositions. 717 P.2d at 876. 

Even if it had not been subsequently contradicted by 
Rhinehart, Grady is analytically weak on its own terms. It states 
that pretrial discovery is "public" based solely upon the authority 
of Fed. R. Civ. P. 26(c). Without any analysis, Grady contradicted 
the common law tradition which holds that discovery is private until 
and in adjudication. See Part A, supra. 

19This analysis also urges a rejection of Phi Hips Petroleum 
Co. v. Pickens, 1985 Fed. Sec. L. Rep. (CCH) 1[ 92,042 (N.D. Tex. 
Apr. 5, 1985), a decision that also cited the faulty authority of 
Grady. 
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Finally, the Agent Orange cases are both distinguishable. 

See In re Agent Orange Product Liability Litigation, 821 F.2d 129 

(2d Cir. 1987); In re Agent Orange Product Liability Litigation, 

105 F.R.D. 559 (E.D.N.Y. 1985), aff'd, 821 F.2d 139 (2d Cir. 

1987). The Agent Orange litigation was a class action lawsuit, 

while all parties were directly represented by counsel in Carter. 

Because non-representative members of a class do not have the 

ability to consult with counsel and review the fruits of discovery 

as a directly represented litigant can, there are equities 

favoring access to class action discovery that simply do not apply 

to non-class-action cases. 

3. Authorities That Should Be Considered Unpersuasive. 

The media have also cited several commentaries to support 

their position. For various reasons, the commentaries should not 

be persuasive. First, the media quote from 21 C.J.S. Courts § 226 

was misleading. See Res. Brief at 22. A reading of the context 

and full statement of this source indicates that the quote 

supports UP&L's position. The media deleted the following crucial 

underlined portion of the quote to give the misleading impression 

that the passage does not refer to depositions admitted into 

evidence: " [I]t is held that pleadings and depositions or other 

forms of written evidence in a case constitute part of the court 

record." 21 C.J.S. Courts § 226 (emphasis added). The fact that 

non-admitted depositions are not judicial records is confirmed by 

the following quote from the same source: "Unless made so by 
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agreed statement, or the like, affidavits, depositions, and 

matters of parol evidence have been held to constitute no part of 

the record." Id. 

This court should likewise not consider persuasive the 

statement of Professors Wright and Miller that a deposition is 

"ordinarily" a public document open to inspection after it is 

filed with the clerk. See 8 Wright & Miller, Federal Practice and 

Procedure, Civil § 2042 (1980). The statement is contradicted by 

the extensive body of subsequent case law cited above by UP&L, 

which indicates that depositions not used in adjudication are 

private. See part A, supra. This statement is apparently based 

upon the same analytical error that was made by the media: It is 

based on supporting authority from a procedural context different 

from that in most of America. The authorities cited in support of 

the statement either (1) arise in jurisdictions with rules 

providing for publication upon filing, see, e.g., Burnham Chemical 

Co. v. Borax Consolidated, 7 F.R.D. 341, 343 (N.D.Cal 1974) (Based 

on a local rule that provided for "opening the original deposition 

as soon as filed and permitting inspection." N.D. Cal. R. 18), or 

(2) arise in the antitrust context, which is governed by a Federal 

statute mandating public attendance at depositions. See U.S. v. 

International Business Machines Corp., 66 F.R.D. 219 (S.D.N.Y. 

1974) (15 U.S.C. § 30). Besides failing to recognize this 

procedural context of these cases it cites, Wright and Miller's 

broad statement fails to recognize that discovery is private in 

most jurisdictions until used in adjudication. 
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Likewise, this court should put into context the media's 

extensive citations to the Cohen "article" from the Columbia Law 

Review. This "article" is merely a note written by third-year law 

student Anne E. Cohen, and it should be considered as such. See 

fn. 1, supra. 

C. THE UTAH RULES OF CIVIL PROCEDURE SHOULD NOT CREATE A 
STATUTORY RIGHT OF ACCESS TO PRETRIAL DEPOSITIONS. 

Raising an issue not discussed in the trial court 

opinion, the media argue that Utah R. Civ. P. 5(d) and 26(c) 

create a statutory right of access to pretrial discovery. At the 

same time, they argue that Rule 30(f) implies nothing about the 

privacy of depositions. This Court should reject these arguments. 

1. Rule 5(d) Should Not Be Interpreted In Utah to Create a 
Statutory Right of Access to Depositions Not Used in 
Adjudication. 

The idea that Utah R. Civ. P. 5(d) creates a statutory 

right of access to unpublished depositions is based upon the 

precedent set by two valid cases20 -- one of which affirms the 

other. See In re Agent Orange Product Liability Litigation, 821 

F.2d 129 (2d Cir. 1987) [Agent Orange II]; In re Agent Orange 

Product Liability Litigation, 105 F.R.D. 559 (E.D.N.Y. 1985) 

2°A third case found a right of access under Fed. R. Civ. P. 
5(d), but it was vacated in light of the Supreme Court's opinion in 
Seattle Times Co. v. Rhinehart. See Tavoulareas v. Washington Post 
Co., 724 F.2d 1010 (D.C. Cir. 1984), reh'g en banc, opinion vacated, 
737 F.2d 1170 (D.C. Cir. 1984). 
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[Agent Orange I], aff'd, 821 F.2d 139 (2d Cir. 1987). The basis 

for this 5(d) right is not the rule itself; The rulf merely 

states that the court may order discovery not to be filed at the 

court. Rather, the 5(d) right ot access is implied from the 1980 

advisory committee notes, which provide in part that discovery 

materials "are sometimes of interest to those who may have no 

access to them except by a requirement of filing, such as members 

of a class, litigants similarly situated, or the public 

generally." Because of this statement, the Agent Orange cases 

presume that virtually all discovery materials are public. See 

821 F.2d at 145-46; 104 F.R.D. at 567-68. 

However, the Agent Orange analysis of the Advisory 

Committee intent is flawed. This flaw is revealed by examining 

the 1978 proposed amendments that resulted in the current Rule 

5(d), which show that the committee only intended to allow access 

to "public records." The 1978 comment explains: "It is intended 

that the court may order filing on its own motion at the request 

of a person who is not a party who desires access to public 

records. . . . " Proposed Rule 5(d) Advisory Committee Note, 

Preliminary Draft of Proposed Amendment to Fed. R. Civ. P., 77 

F.R.D. 613, 622-23 (1978) (emphasis added). From this comment, it 

should be apparent that the Committee intended to assure access 

only to what were externally defined as "public records." The 

definition of when depositions become "public records" is supplied 

by the common law, which provides that they become public through 

their use in adjudication. See part A, supra. Thus, for example, 



the committee would have been concerned that depositions used at 

trial might not be filed, and therefore made its statement in the 

Rule 5(d) notes. The Agent Orange cases are simply wrong in their 

inference that the advisory committee note intended to define when 

depositions become public. 

Even if the Agent Orange cases were not analytically 

flawed, they should not be followed in Utah. A review of the 

Minutes of the Utah Advisory Committee on Rules of Civil Procedure 

reveals that, when they discussed and voted to recommend Rule 

5(d), there was no mention of assuring a public right of access to 

discovery. See Minutes of the Advisory Committee on the Rules of 

Civil Procedure (May 8, 1985) at 3-4 [included in Addendum "J"]. 

The Utah Advisory Committee was apparently concerned only about 

storage problems and whether a uniform state filing policy should 

be adopted. See id.; Utah R. Civ. P. 5(d), advisory committee 

note. There is no indication that the committee wanted to assure 

a right of public access to discovery. Indeed, by recommending 

adoption of Utah R. Civ. P. 32(d), the Utah committee presumed 

that depositions on file must be published — or made public -- in 

order to be placed before the court. Thus, no presumption that 

discovery is public should be read into Utah R. Civ. P. 5(d). 

2. Rule 26(c) Should Not Be Construed to Create a Statutory 
Right of Access. 

The media also cite a handful of cases which assert that 

Fed. R. Civ. P. 26(c) implies that all discovery is open. Wrongly 

stating that no authority contradicts this view, see Res. Brief at 
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33, 11le media miss the point that their Rule 26 analysis is 

contradicted by the body of case law and the Utah practice holding 

that depositions become public only when they are used in 

adjudication.21 Their Rule 26 analysis also ignores that 

protective orders are needed even though discovery is private, 

because litigants often need to insure that their opponents will 

not disseminate the fruits of discovery to third parties.22 See 

Marcus, Protective Order Litigation, supra, at 7-8. 

2lThe Rule 26(c) analysis of the Agent Orange cases evidences 
a flawed interpretation of Seattle Times v. Rhinehart. It wrongly 
assumes that the protective order in Rhinehart was designed to limit 
the public from gaining access to information. See Agent Orange I, 
104 F.R.D. at 507 ("The [Supreme] Court approved the trial court's 
finding . . . that the respondent had shown good cause to require a 
protective order shielding certain information from public view."); 
Agent Orange II, 821 F.2d at 145-46. Actually, the order was 
entered to prevent the defendant Seattle Times from publishing to 
third parties what it obtained through discovery. See Rhinehart, 
467 U.S. at 27 ("The order prohibited petitioners from publishing, 
disseminating, or using the information in any way except to prepare 
for and try the case.") The proper inference that may be drawn from 
Rhinehart is that, absent a protective order, a litigant may make 
use of material obtained in discovery for purposes other than trial 
preparation (perhaps by selling trade secrets or publishing 
membership lists obtained in discovery). The improper inference 
that the Rhinehart protective order (based upon a requirement of 
good cause) prevented public access to discovery leads to the 
improper conclusion that, absent good cause, discovery is public. A 
recent case to accept this flawed analysis is Avirgan v. Hull, Misc. 
No. 87-252, slip. op. (D.D.C. Dec 9, 1987). 

22The media pose the question: "Why is there a Rule 26(c)(6), 
providing authority for a court to order 'that a deposition after 
being sealed may be opened only by order of the court,' if filed 
depositions are, as a matter of course, 'sealed' and to be 
inaccessible unless used in adjudication?" See Res. Brief at 
34-35. The simple answer: Sensitive deposition statements (e.g., 
trade secrets, family information involving minors) become a part of 
the public record when used, even in part, in adjudication. Rule 
26(c)(6) provides a way to for the court to keep sealed potentially 
damaging information after the common law right of public access 
becomes applicable. 



3. Rule 30(f)(1) Is One Basis for Utah's Practice of 
Denying Public Access to Depositions Until They Are 
Used in Adjudication. 

The Carter depositions were sealed and filed pursuant to 

the reguirements of Utah R. Civ. P. 30(f)(1). Because of that 

seal and because those depositions were never published, the Utah 

County Court Clerk denied the media access to those depositions. 

See Affidavit of Dwayne Case at If 4. Thus, the practice in the 

Fourth Judicial District is that Rule 30(f) helps ensure that 

depositions are private until published. 

The media cite two cases for the proposition that the 

sealing reguirement of Rule 30(f)(1) is not designed to ensure 

privacy. See C.P.C. Partnership Bardot Plastics v. P.T.R., Inc., 

96 F.R.D. 184 (E.D. Pa. 1982); Tallahassee Democrat, Inc. v. 

Willis, 370 So.2d 867 (Fla. App. 1979). Both are distinguishable 

because they come from jurisdictions which provide that 

depositions are not to be filed until they are used in 

adjudication. See E.D. Pa. R. 24(a) & (c); Fla. R. Civ. P. 

1.310(f)(3). If depositions are used at trial immediately after 

filing, the sealing reguirement has little meaning. However, if 

depositions are filed well before being used by the court as they 

typically are in Utah, then the Rule 30(f)(1) seal helps ensure 

privacy. 

Finally, the media cite cases indicating that parties to 

litigation have a right of access to depositions generated by 

their own litigation. See Res. Brief at 29-30. These cases do 

not contradict UP&L's position. The fact that pre-adjudication 
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depositions are not subject to public access does not mean that 

parties of record are denied access to them. 

D. THE UTAH WRITINGS ACT SHOULD NOT APPLY TO DEPOSITIONS NOT 
USED IN ADJUDICATION. 

The media have argued that the Utah Writings Act, Utah 

Code Ann. §§ 78-26-1 & -2 (1987), should make the Carter 

depositions subject public access. By implication, if this view 

is adopted, all depositions filed with any court in Utah would be 

considered public unless they were made private through protective 

orders.23 The media argue that the Act requires this result 

because depositions not used in adjudication are both "judicial 

records" and "public records" under the terms of the act. Such an 

argument should be rejected. 

1. Depositions Not Used in Adjudication Are Not "Judicial 
Records." 

The media claim that this Court has never defined 

"judicial records" within the meaning of the Writings Act, Utah 

Code Ann. § 78-26-1 (1987). While this Court has never defined 

this term in direct reference to the Writings Act, it has 

described when depositions become part of the court record. This 

23Because the current Utah practice is to consider unpublished 
depositions to be private, see part A.3., supra, many unpublished 
depositions containing sensitive materials are undoubtedly filed 
with Utah court clerks without accompanying protective orders. This 
Court should be aware that the sudden reversal of policy that could 
accompany an affirmance would leave the privacy of many current and 
former litigants unprotected. 



Court has made clear that unpublished depositions "are not in the 

record before the trial court," even if they are filed with the 

court clerk. See Reliable Furniture Co. v. Fidelity and Guaranty 

Insurance Underwriters, Inc., 14 Utah 2d 160, 280 P.2d 135, 135 

(1963); App. Brief at 13-17. The process of publication (by 

motion or use in adjudication) is required to place the deposition 

into the record before the trier of fact. See id. Thus, 

unpublished depositions are not "in the record before the court, 

so they should not be considered "judicial records." 

The media criticize this analysis by claiming that is 

"obvious, but irrelevant to the issue here." Res. Brief at 14 

n.5. This response appears to be based upon the media's mistaken 

view that UP&L's discussion of the process required to place a 

deposition into the judicial record has nothing to do with the 

question of whether an item is defined as a "judicial record." 

The media's view is contradicted by the plain terms of the case 

law cited by UP&L, which speaks directly to the question of 

whether a deposition is "in the record before the trial court." 

Reliable Furniture, 280 P.2d at 135. 

Moreover, the media's view that publication is 

irrelevant evidences a misunderstanding of both the common meaning 

of "publication" and the process itself. The term "publish" means 

to make public. See, e.g., Cobbs v. Patterson, 152 So.2d 151, 

153, 275 Ala. 84 (1963). At the same time, publication is 

relevant to the right of public access under the Writings Act, 

because it occurs at the time a deposition is placed before the 
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court as a "ji idi cial record" ^ ,!n^' ^w. Pi iblication 

can occur automatically under Utah R, Civ P. 32(d), or by 

motion. Publication under Rule 32(d) coincides with use of the 

deposition in adjudication, while publication by motion also 

typically occurs just before depositions are used at trial or in 

support a motion. Thus, under either process, publication 

coincides with the time that a right of public access accrues. 

Furthermore, UP&L•s analysis involves more than a simple 

discussion of what constitutes the record on appeal. It involves 

the crucial question of what substantive evidence the trial court 

had before it in the record when it made its decision. See the 

cases cited in App. Brief 13-17. Because the Utah Writings Act 

makes the public or private status of depositions turn on whether 

those depositions are "judicial records," UP&L's analysis of when 

depositions are placed before the court is crucial in determining 

whether the Act properly applies to the Carter depositions. 

2. Unpublished Depositions Should Not Be Included in 
the Category of "Public Records." 

The media also argue that depositions must pass a second 

test before the Writings Act can be held inapplicable. They 

contend that a second category -- "public records . . . of private 

writings" — applies to unpublished depositions on file with a 

court clerk. They contend that a definition of "public records" 

used for'the state archives and other non-judicial document 

storage facilities should be applied. See Utah Code Ann. 

§ 63-2-61(1). 

_ O 1 ^ 



These arguments should be rejected. First, the attempt 

to apply a second, more general test to items related to the 

judicial system subjects that category of items to an unwarranted 

double analysis, when the writing act itself states that the four 

categories of public records constitute separate "classes." Id. 

Second, the "judicial records" test is more specific than the 

"public records" test. Thus, in the event that the results of the 

two tests conflict, the "judicial records" test (which provides 

that unpublished depositions are not subject to the Writings Act) 

should control. See Millett v. Clark Clinic Corp., 609 P.2d 934, 

936 (Utah 1980) (M[W]here the operation of two statutory 

provisions is in conflict, that provision which is more specific 

in its application will govern over that which is more general."); 

Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214, 216 (Utah 

1984. Third, if a double analysis were warranted, it should not 

use a definition which on its face is inapplicable to judicial 

records. The "public records" test of Section 63-2-61(1) is on 

its face designed to apply to archives and other non-judicial 

depositories of records — being specifically designated as an 

archives statute and contemplating the storage of "books, papers, 

letters, documents, maps, plans, photographs, sound recording, 

management information systems," etc. Both times that this court 

has applied this archives-based definition, it has been for 

records stored in a non-judicial facility. See KUTV, Inc. v. Utah 

State Board of Education, 689 P.2d 1357 (Utah 1984) (State Board 
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of Education); Redding v. Brady, bill. I1.2d 1193 nUtah 1980) (Weber 

State College). 

Mechanistically applying this archives-based definition 

of public records makes little sense in a judicial setting. The 

common law has already developed a specific test to determine when 

records related to judicial proceedings become public. See part 

A, supra. The common law definition of when a deposition becomes 

a public record (through use in adjudication) is based upon 

widespread experience, consideration for the private nature of the 

discovery process, concern for facilitating discovery of the 

truth, and a desire to provide cost-effective dispute resolution. 

See part A, supra; App. Brief at 20-23. 

Furthermore, in the judicial context, the common law 

definition of "public records" is consistent with the purpose of 

the Writings Act, while application of the archives-based 

definition is not. This Court has plainly stated that purpose of 

the Writings Act is to provide "public access to the actions of 

state government." KUTV, 689 P.2d at 1361, App. Brief at 17. The 

judicial "public records" definition provides for public access to 

documents used in public adjudication, not to documents that do 

not yet involve the courts. At the same time, application of the 

archives-based definition could extend the Writings Act to require 

private, non-governmental transactions to be made public -- a 

result not intended by the legislature. See id. 



E. THE CONSTITUTIONAL RIGHT OF PUBLIC ACCESS TO JUDICIAL 
PROCEEDINGS DOES NOT INCLUDE A RIGHT TO OBTAIN DISCOVERY 
NOT USED IN ADJUDICATION. 

The media also argue that depositions never used in 

adjudication should be subject to a First Amendment right of 

public access. UP&L has already argued briefly that this right is 

inapplicable to pretrial discovery, see App. Brief at 24-25, but 

two other points should be mentioned- First, the media are 

absolutely wrong in their assertion that the "majority view" holds 

that the First Amendment mandates access to pretrial discovery. 

No court has ever held that the First Amendment prescribes such a 

right of access; the media cannot cite a single case to so hold. 

Indeed, the case cited in support of the mistaken "majority rule" 

merely refers to (and mildly criticizes) a case holding "that the 

constitutional presumption of access does not apply to 'discovery 

materials never used at trial.'" See Matter of Continental 

Illinois Securities Litigation, 732 F.2d 1302, 1309 n.ll (7th Cir. 

1984) (citing Tavoulareas v. The Washington Post Co., 724 F.2d 

1010 (D.C. Cir. 1984), vacated and rehearing en banc granted (Mar. 

15, 1984)). The media's only source directly calling for the 

extension of a First Amendment right of access to pretrial 

discovery is a law review note written by Ann E. Cohen, a 

third-year law student. See Res. Brief at 43-44; see also fn. 1, 

supra. 

Second, the U.S. Supreme Court has developed a 

two-pronged analysis to determine whether a First Amendment right 

of access extends to court proceedings. When applied to pretrial 
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discovery, this analysis does not support the view that the First 

Amendment should be applied. The D.C. Circuit explains the 

analysis: 

In deciding whether the public has a First 
Amendment right of access to judicial 
proceedings, the [Supreme] Court has made two 
inquiries: (1) whether the proceeding has 
historically been open . . .; and (2) whether the 
right of access plays an essential role in the 
proper functioning of the judicial process and 
the government as a whole. . . . Apparently, 
both these questions must be answered 
affirmatively before a constitutional requirement 
of access can be imposed. 

In re Reporters Comm. for Freedom of the Press, 773 F.2d at 

1331-32 (cites omitted). The D.C. Circuit, after extensive 

historical analysis, concluded that pretrial discovery has not 

been traditionally open to the public. Id. at 1332-36, 1338; see 

also part A.I., supra. The court then determined that public 

access to pretrial discovery would not play "an essential role in 

the proper functioning of the judicial process." See id. at 

1336-37. This last conclusion should be apparent because, before 

being used in adjudication, pretrial discovery is not involved in 

the judicial decisionmaking process. Relying on this analysis 

used by the U.S. Supreme Court, the D.C. Circuit held that the 

public and press have no First Amendment right to obtain discovery 

materials before they are used in adjudication. Id. at 1338. 

This Court should accept such analysis as persuasive. 
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F. LITIGANTS SHOULD NOT HAVE TO OBTAIN PROTECTIVE ORDERS 
TO KEEP DEPOSITIONS PRIVATE. 

This Court should maintain the expectation that discovery 

is a private process. When discovery takes place in a private 

setting, a freer exchange of information is likely to take place. 

That is why litigants commonly stipulate to protective orders 

providing that information obtained in discovery will not be 

disseminated to third parties. See Marcus, Protective Order 

Litigation, supra, at 9. As one commentator explains, "Parties 

desire to keep information confidential for many legitimate 

reasons. Although some of these reasons might not constitute good 

cause under rule 26(c), they are often important to the parties." 

Id. If denied the opportunity to conduct discovery in private, 

many litigants will undoubtedly be more reluctant to divulge 

information. 

These privacy concerns are particularly important for 

depositions. Not only does deposition testimony come directly 

from the witness, but it also may contain objectionable material. 

For depositions, Utah R. Civ. P. 30(c) mandates: "Evidence 

objected to shall be taken subject to the objections." At the 

same time, "[i]t is well settled that counsel should never 

instruct a witness not to answer a question during a deposition" 

unless the answer is privileged or the deposition is to be 

terminated to seek court protection from an oppressive 

examination. First Tennessee Bank v. Federal Deposit Insurance 

Corp., 108 F.R.D. 640, 640 (E.D. Tenn. 1985); see Ralston Purina 
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Co. v. McFarland, 550 F.2d 967, 973 (4th Cir. 1977) (H[T]he action 

of plaintiff's counsel in directing the deponent not to answer was 

highly improper.") 

In light of these concerns, this Court should not — 

through an affirmance of the trial court's opinion — require 

litigants to routinely apply to the courts for protective orders 

to keep their discovery private. Rather, this Court should 

minimize litigation costs and facilitate discovery by upholding 

the common law rule which states that depositions are private 

until used in adjudication. 

III. CONCLUSION 

Through its construction of the Utah Writings Act, the 

trial court found "a public right" to inspect filed depositions, 

even though they were never used in adjudication. Record at 4839; 

Addendum "A" at 9. Thus, the basis for the decision below was an 

interpretation of law, not an exercise of discretion. 

This Court should reject the trial court's interpretation 

and hold that depositions not used in adjudication do not come 

within the purview of the Utah Writings Act, Moreover, this Court 

should uphold the Utah tradition that discovery is private, and it 

should rule that depositions do not become public records until 

used to adjudicate the substantive rights of litigants. In so 

doing, it should reject the assertion that depositions are subject 

to any common law, statutory, or constitutional right of access 
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before they are used in court. Such an interpretation will 

facilitate discovery and thus help ensure fair resolution of 

disputes. 

DATED this 4th day of March, 1988. 

RAY, QUINNEY & NEBEKER 

Stephen B. NeBeker/ 
Keith A. Kelly ' 

Attorneys for Appellant 
Utah Power & Light Co 

CERTIFICATE OF SERVICE 

I hereby certify that on the 4th day of March, 1988, 

four true and correct copies of APPELLANT'S REPLY BRIEF were hand-

delivered to the following: 

Ross C. Anderson 
HANSEN & ANDERSON 
50 West 300 South, #700 
Salt Lake City, Utah 84101 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
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JANICE FAYE CARTER, et al., 

Plaintiffs, 
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UTAH POWER & LIGHT COMPANY, 
et al., 
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SOCIETY OF PROFESSIONAL 
JOURNALISTS; KUTV INC.; KEARNS-
TRIBUTE CORP.; DESERET NEWS 
PUBLISHING CO.; THE STANDARD 
CORP.; BONNEVILLE INTERNATIONAL, 
INC.; and UNITED TELEVISION, 
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Priority No. 14b 
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Upon the ex parte application by Utah Power & Light 

Company and for good cause showing, 

IT IS HEREBY ORDERED that Appellant Utah Power & Light is 

granted permission to file a 35-page reply brief in the 

above-entitled case. 

DATED this 
// 4 

day of March, 1988. 

BY THE COURT: 

Justice, Utah Supreme Court 
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Connecticut FEDERAL LOCAL COURT RULES 

Rule 13. Depositions. 

(b) Notices, Transcripts and Exhibits. Notices of depositions shall be filed with the 
Clerk. Transcripts of depositions and exhibits marked for identification at depositions 
shall not be filed with the Clerk, unless the parties are unable to agree as to who shall 
retain custody of the transcripts and exhibits. If filed with the Clerk, transcripts of all 
pre-trial depositions in the case and any exhibits marked upon the taking of any deposi­
tion shall be withheld from public inspection by the Clerk, but shall be available to any 
party for any proper use in the case. 

[Redesignated 5-1-86; formerly Rule 8. Subsec. (a) amended, 5-1-86]. 



FEDERAL LOCAL COURT RULES Kansas 

Rule 17. Discovery. 

(c) Depositions in pending cases which have been duly filed in the office of 
the clerk may be opened by a judge or by the clerk upon application by any 
attorney of record in the case. Fees for taking of depositions showing to whom 
paid shall be plainly endorsed on the notary's certificate or wrapper. 



FEDERAL LOCAL COURT RULES Massachusetts 

Rule 15. Depositions. 

(b) Opening of depositions. 
(1) If filed, unless the court directs otherwise, depositions pending action taken 

pursuant to Rule 26, Federal Rules of Civil Procedure, may be opened by the clerk and 
made available for inspection and copying on request of any party or counsel for any 
party to the proceeding. 

(2) Depositions before action or pending appeal taken pursuant to Rule 27, Federal 
Rules of Civil Procedure, may be opened by the clerk and made available for inspection 
and copying on the request of any person served with notice pursuant to section (a)(2) of 
that rule, or by his counsel. 



FEDERAL LOCAL COURT RULES North Dakota 

Role 13. Depositions. 
All depositions received by the Clerk of this district for filing shall remain sealed 

in the containers in which received, and are not to be opened prior to trial except 
by the Judges for this district, or by order of the Court 



ouo (a a) FEDERAL LOCAL COURT RULES 

4.2 Depositions 

4.2.2 Opening of Depotition* 
When a deposition has been filed in any action, except in actions for which 

the law prescribes a different procedure, it shall be opened only by the Clerk 
at the direction of the Court or at the direction of any counsel of record. The 
fact and date of opening: and the name of the person making: such request 
shall be endorsed by the Clerk on the envelope containing: the deposition, which 
envelope shall be preserved with the deposition. 



FEDERAL LOCAL COURT RULES Oklahoma (N.D.) 

Role 15. Depositions. 
Depositions may be taken after the commencement of an action at sach time 

as provided by Rule 80(a), Federal Rules of Civil Procedure. 
Depositions in pending cases which have been duly filed in the office of the 

Clerk may be opened by the Court at any time, or by the Clerk for examination 
upon oral or written application of any attorney of record in the case. 

Fees for taking of deposition! shall be plainly endorsed on the notary's cer­
tificate or wrapper, or they will not be taxed as costs in the case. 



Wisconsin (W. D.) FEDERAL LOCAL COURT BULBS 

Rule 19. Opening of Depositions. 
Unless otherwise ordered by thin court, the clerk shall, upon request of a party 

or his attorney, open any deposition filed in this court, first endorsing on the 
back thereof at the time of opening the name of the party or attorney at who6e 
instance the deposition is opened. 



FEDERAL LOCAL COURT RULES Wyoming 

Rule 215. Removal of File* from Court 

(c) Deposition*. Unless otherwise ordered by the Court, depositions which 
have been filed may be opened by the Clerk for examination by counsel in 
the Clerk's office upon application of any attorney of record in the case. Upon 
the conclusion of the examination, the deposition shal be resealed. In the event 
an attorney wishes to examine a deposition filed in a matter in which he is 
not counsel of record, he must seek written permission from the Court to do so 
before the Clerk will allow such examination. 
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FEDERAL LOCAL COURT RULES Alabama (S. D.) 

Local Rule 1 7 . Civil Discovery Materials and Exhibits 

A. Interrogatories, requests for production, requests for admissions and re­
sponses thereto, and notices of depositions shall be served in accordance with 
Rule 5(b), Fed R Civ P, but shall not be filed with the Clerk except upon order 
of the Court or for use at trial or in connection with motions. The party re­
sponsible for service of the discovery material shall retain the original and 
become custodian. 

B. No depositions shall be filed with the Clerk unless the Court directs'other­
wise, or unless in support of or in opposition to a motion.* Counsel who notices 
a deposition shall be the custodian of the deposition and shall maintain the 
original for filing if the Court so directs. 

C. If discovery materials are germane to any motion or response, only the 
relevant material shall be filed with the motion or response. 

D. Whenever any discovery material (request, response, notice) is served, 
counsel shall contemporaneously deliver to the Clerk a notice identifying the date, 
of service and the nature of the material served or, the first and last page of 
the document served including the certificate of service. These notices shall be 
maintained by the Clerk with the civil action file but will not be docketed. 

E. During the pendency of any case the custodian of any discovery material 
shall provide to counsel for all other parties reasonable access to the material 
and an opportunity to duplicate the material at the expense of the copying party, 
and any other person may, with leave of Court, obtain a copy of any discovery 
material from its custodian upon payment of the expense of the copy. 

F. Any discovery material, depositions and trial exhibits filed with the Clerk 
will be disposed of by the Clerk sixty days following the final disposition of the 
action, unless earlier withdrawn. 

[Amended, effective 1-1-84.] 



Rule 16* Non-Filing of Civil Discovery. 
Unless the Court directs otherwise, in all civil actions other than inmate complaints 

challenging the conditions of confinement: 
A. Interrogatories, requests for production, requests for admissions and responses 

thereto, and notices of depositions shall be served in accordance with Rule 5(b), Fed. R 
Civ. P., but shall not be filed with the Clerk except upon order of the Court or for use at 
trial or in connection with motions. The party responsible for service of the discovery 
material shall retain the original and become custodian, 

•j B. No depositions shall be filed with the Clerk unless the Court directs otherwise, or ] 
/ J unless in support of or in opposition to a motion. Counsel who notices a deposition shall J 

I be the custodian of the deposition and shall maintain the original for filing if the Court I 
1so directs. / 

C. If discovery materials are germane to any motion or response, only the relevant 
material need be filed with the motion or response. 

D. During the pendency of any case the custodian of any discovery material shall 
provide to counsel for all other parties reasonable access to the material and an opportu­
nity to duplicate the material at the expense of the copying party, and any other person 
may, with leave of Court, obtain a copy of any discovery material from its custodian 
upon payment of the expense of the copy. 

E. When documentation of discovery not previously in the record is needed for 
appeal purposes, upon an application and order of the Court, or by stipulation of counsel, 
the necessary discovery papers shall be filed with the Clerk. 

F. Any discovery material, depositions and trial exhibits filed with the Cierk will be 
disposed of by the Clerk as set out by Local Rule U. 



FEDERAL LOCAL COURT RULES Alaska 

Rule 8. Depositions and Discovery, 
(A) Depositions, interrogatories, requests for admission, production or in- j 

spection and any responses thereto shall not be filed with the Court. This rule 
shall not preclude their use as exhibits or as evidence on a motion or at trial 
and it shall be counsel's responsibility to so provide at that time. [Amended J 
8-1-83.] / 

(B) Depositions received as evidence shall be kept separately and not placed 
in the original file folder of the case. [Amended 8-1-83.] 

(C) Written Interrogatories. 
(1) Pursuant to Rule 26 of the Federal Rules of Civil Procedure, written 

interrogatories are limited to twenty (20) questions which shall include all sub­
paragraphs and sub-subparagraphs. Upon completion of depositions and applica­
tion to the Court, further written interrogatories may be permitted. 

(2) Any party desiring to serve additional interrogatories shall submit to 
the Court a written memorandum setting forth the proposed additional interroga­
tories and the reasons for their use. 

(3) Answers and objections to interrogatories (pursuant to Rule 33, Federal 
Rules of Civil Procedure) shall identify and quote each interrogatory in full 
immediately preceding the statement of any answer or objection thereto. 

(D) Responses and Objections to Requests for Admissions. Responses and 
objections to requests for admissions, pursuant to Rule 36, Federal Rules of 
Civil Procedure, shall identify and quote each request for admission in full imme­
diately preceding the statement of any answer or objection thereto. 

(E) Motion for Discovery. A motion for an order compelling discovery, 
pursuant to Rule 37, Federal Rules of Civil Procedure, shall have attached thereto 
all relevant papers relating to said motion. 



Arizona FEDERAL LOCAL COURT RULES 

Rale 3. Tiling or Withdrawal of Papers and Entry of Orders. 

(2) Discovery Papers. Depositions, Interrogatories and answers thereto, 
Requests for Production, Inspection, or Admission, and responses thereto, shall 
not be filed with the Court, except that a "Notice of Service" of the foregoing 
pleadings on opposing counsel shall be filed with the Court. Filing the notice 
of taking deposition required by Rule 30(b)(1) of the Federal Rules of Civil 
Procedure will satisfy the requirement of filing "Notice of Service" with re­
spect to depositions. This Rule shall not preclude their use as exhibits or as 
evidence on a motion or at trial, nor do the provisions of this Rule apply to 
motions relating to discoverv. fAdded, 10-5-78; amended 11-5-79, : 1-27-81.] 



FEDERAL LOCAL COURT RULES Arkansas (E.D. & W.D.) 

Rule 3 . Pleadings & Filings. 
(a) The original of all pleadings, together with two copies thereof, shall be filed with 

the Clerk. All pleadings shall be typewritten, photocopied, mimeographed, or printed, in 
type not less than elite, in double space, letter size and shall be filed by the Clerk 
unfolded and without manuscript covers. Attorneys shall take notice of case numbers 
assigned to each case and shall note such numbers upon all pleadings, precedents, orders, 
and judgments. [Amended 10-27-86.] 

(b) Pleadings are to be filed as follows: 
(1) In the Eastern District, the Clerk maintains offices at Little Rock, Pine Bluff, 

and Jonesboro. In the Western District, the Clerk maintains offices at Fort Smith, 
Fayetteville, El Dorado, Texarkana, and Hot Springs. In civil matters, pleadings should 
be filed in the office of the Clerk designated in Local Rule 1 for the Division in which the 
case is pending, but when a Clerk is unavailable they may be filed in any office of the 
Clerk in the appropriate district. 

(2) Criminal matters in the Eastern District. All pleadings in all criminal matters are 
to be filed in Little Rock. 

(3) Criminal matters in the Western District All pleadings in criminal matters in the 
Fort Smith and Harrison Divisions shall be filed in Fort Smith. Otherwise, all pleadings 
in criminal matters for a particular division are to be filed in that division. 

(c) (1) Parties represented by Counsel Every pleading filed in behalf of a party 
represented by counsel shall be signed by at least one attorney of record in his or her 
individual name, and the attorney's address, zip code and telephone number shall be 
stated It is the duty of each attorney to promptly notify the Clerk and the other parties 
to the proceedings of any change in his or her address. 

(2) Parties appearing pro se. It is the duty of any party not represented by counsel 
to promptly notify the Clerk and the other parties to the proceedings of any change in 
his or her address, to monitor the progress of the case and to prosecute or defend the 
action diligently. A party appearing for himself/herself shall sign his/her pleadings and 
state his/her address, zip code and telephone number. If any communication from the 
Court to a pro se plaintiff is not responded to within thirty (30) days, the case may be 
dismissed without prejudice. Any party proceeding pro se shall be expected to be familiar 
with and follow the Federal Rules of Civil Procedure. 

[Amended 3-14-84.] 
(d) At the time of filing a civil action, the plaintiff shall complete and submit a cover 

sheet statement on Federal Form No. JS44. 
(e) When a pleading is amended, the entire pleading shall be retyped. If matter is to 

be deleted from a pleading, it shall be clearly described in the motion to amend the 
pleading; Provided, however, that this requirement shall not be applied to pro se plain­
tiffs. If, however, an attorney is subsequently appointed to represent such a pro se 
plaintiff, or if the pro se plaintiff otherwise subsequently obtains the services of an 
attorney, said attorney shall observe this requirement in all subsequently filed pleadings. 

, [Amended 7-16-80.] 
(f) Discovery depositions, interrogatories, requests for production or inspection, pro­

posed findings of fact, proposed conclusions of law, trial briefs, proposed jury instruc­
tions, and responses thereto, shall not be considered pleadings within the meaning of this 
Rule. Unless otherwise ordered by the Court, such documents shall NOT be filed with 
the Clerk, except as noted in paragraphs (g) and (h) below. [Added 6-26-81.] 

(g) When the discovery documents listed in paragraph (f) above, or portions thereof/ 
are needed in support of a motion, those portions of the discovery which are relevant to 
the motion shall be submitted with the motion and attached thereto as exhibits. [Added 
6-26-81.] 

(h) Any discovery documents to be used at any trial or hearing shall be filed and/or 
introduced in open court pursuant to the Federal Rules of Civil Procedure, the Federal 
Rules of Criminal Procedure, and the Federal Rules of Evidence. [Added 6-26-81.] 

(i) Proposed findings of fact and conclusions of law, trial briefs, and proposed jury 
instructions shall be submitted to the judge to whom the case is assigned, with copies 
served upon all other parties. [Added 6-26-81.] 

(j) Nothing in this rule is intended to modify or change the filing requirements 
specified in Rules 20 and 21 of these Local Rules. [Added 6-26-81.] 



FEDERAL LOCAL COURT RULES California (E.D.) 

Rule 250 . Discovery Documents. 
The following discovery documents and proofs of service thereof shall not be filed with 

the Clerk until there is a proceeding in which the document or proof of service is in issue: 

(a) Transcripts of depositions upon oral examination; 
(b) Transcripts of depositions upon written questions; 
(c) Interrogatories; 
(d) Answers or objections to interrogatories; 
(e) Requests for the production of documents or to inspect tangible things; 
(f) Responses or objections to requests for the production of documents or to 

inspect tangible things; 
(g) Requests for admission; and 
(h) Responses or objections to requests for admission. 

When required in a proceeding, the original transcripts of depositions shall be filed. As 
to other discovery materials, only that part of the document which is in issue shall be 
filed 

[Amended, effective 1-1-87; amended 5-19-87.] 



California (C.D.) FEDERAL LOCAL COURT RULES 

8.3 Discovery documents—Proof of service—Filing. The following discovery docu­
ments and proofs of service thereof shall not be filed with the Clerk until there is a 
proceeding in which the document or proof of service is in issue: 

(a) Transcripts of depositions upon oral examination; 
(b) Transcripts of depositions upon written questions; 
(c) Interrogatories; 
(d) Answers or objections to interrogatories; 
(e) Requests for the production of documents or to inspect tangible things; 
(f) Responses or objections to requests for the production of documents or to inspect 

tangible things; 
(g) Requests for admission; and 
(h) Responses or objections to requests for admission. 
(i) Notice of taking deposition, except when the notice is filed with proof of service 

for purposes of obtaining a subpoena duces tecum pursuant to FRCP Rule 45(d)(1). 
[Amended 10-1-87.1 
When required in a proceeding, only that part of the document which is in issue shall 

be filed. All such discovery documents shall be held by the attorney pending use pursuant 
to Local Rule 8 for the period specified in Local Rule 29.2 for the retention of exhibits, 
unless otherwise ordered by the Court. 



California (N.D.) FEDERAL LOCAL COURT RULES 

Rule 229 . Discovery Non-Filing, Service, and Filing Practice. 

1. Non-Filing. 
In accordance with Rule 5(d) of the Federal Rules of Civil Procedure, depositions and 

interrogatories, requests for documents, requests for admissions, and answers and 
responses thereto shall not be filed with the Clerk unless ordered by a judge of this 
Court. 



Connecticut FEDERAL LOCAL COURT RULES 

Rule 13. Depositions. 
(a) Attendance. Depositions on oral examination or on written interrogatories are 

deemed to constitute private proceedings which the public is not entitled to attend Any 
person other than the witness being deposed, the parties to the action, the parent of a 
minor deponent or counsel for the witness or any party shall, at the request of counsel 
for any party, or the witness, be excluded from the hearing room while the deposition of 
any person is being taken. Application for an exception to this rule may be made to the 
presiding Judge. v 

f (b) Notices, Transcripts and Exhibits. Notices of depositions shall be filed with the j 
j Clerk. Transcripts of depositions and exhibits marked for identification at depositions I 
I shall not be filed with the Clerk, unless the parties are unable to agree as to who shall 1 
I retain custody of the transcripts and exhibits. If filed with the Clerk, transcripts of all 
I pre-trial depositions in the case and any exhibits marked upon the taking of any deposi- I 

tion shall be withheld from public inspection by the Clerk, but shall be available to any I 
[ party for any proper use in the case. / 
^ [Redesignated 5-1-85; formerly Rule 8. Subsec. (a) amended, 5-1-86]. 



-». .»w v* n ^ w iHû wM ««̂ . c#vcry civu action not exempted irom the requirements 
of Fed R Civ P 16(b) by LR 22 may be referred by the Judge to whom the case is 
assigned to the United States Magistrate who shall promptly: 

(1) Consult with the attorneys for the parties and any unrepresented parties by 
telephone, mail or other means; 

(2) Enter a scheduling order pursuant to Fed R Civ P 16(b); and 
(3) Determine whether the frequency or extent of use of discovery methods should be 

limited, and enter an appropriate order. 
Orders issued pursuant to this rule shall not be modified except by leave of the Court 

or Magistrate upon a showing of good cause. 
B. Interrogatories and Requests for Admissions. 
(1) Unless the Court otherwise orders, no party shall direct more than 50 written 

interrogatories and 25 requests for admissions, including each subpart as a separate 
interrogatory or request, until such time as a conference is held pursuant to Rule 16 of 
the Federal Rules of Civil Procedure, 

(2) The party answering interrogatories and requests for admissions shall retype the 
questions or requests with the answers, objections or explanations following immediately 
thereafter. 

(3) Objections to interrogatories shall be set forth in the answers to interrogatories 
with a brief statement of the grounds therefor and a citation of the main authorities, if 
any, relied upon. 

(Amended, effective 3-1-85.] 
C. Requests for Production. (1) A party who produces documents for inspection in 

response to a request for production pursuant to Fed R Civ P 34 or who, in response to 
an interrogatory, relies upon the option permitted by Fed R Civ P 33(c) and produces 
business records and related compilations,' abstracts or summaries based thereon in lieu 
of answering the interrogatory, shall produce the documents as they are kept in the usual 
course of business. The producing party shall, at its option, either (a) make available to 
the discovering party any business files indexes, subject matter descriptions and auxil­
iary information maintained by that party in the usual course of business which may 
permit the discovering party to locate and inspect pertinent documents; or (b) shall 
utilize such indexes, descriptions or auxiliary information to locate such documents for 
the applying party; or (c) if there are no such indexes, descriptions or auxiliary informa­
tion, shall so advise the other party. 
(2) The parties responding to a Request for Production shall retype each request 

with the response or objections following immediately thereafter. (Added, effective 
3-1-83.] 

D. Who May A ttend Depositions. 
Unless otherwise ordered by the Court, or agreed to by all parties, a deposition may be 

attended only by (1) the deponent, (2) counsel for any party and members and employees 
of their firms, (3) a party who is a natural person, (4) an officer or employee of a party 
which is not a natural person designated as its representative by its counsel, (5) counsel 
for the deponent, and (6) any consultant or expert designated by counsel for any party. If 
a confidentiality order has been entered, any person who is not authorized under the 
order to have access to documents or information designated confidential may be 
excluded while a deponent is being examined about any confidential document or infor­
mation. (Amended, 6-4-87, corrected 9-8-87.] 

| E. Discovery Materials Not Filed Unless Ordered or Needed ^ 
I (1) All requests for discovery under Fed. R. Civ. P. 31 and 33 through 36, and 
I answers and responses shall be served upon other counsel or parties but shall not be filed 
I with the Court. In lieu thereof, the party requesting discovery and the party serving 
I responses thereto shall file with the Court a "Notice of Service" containing the following 
I information: I 
1 (a) a certification that a particular form of discovery or response was served on other I 
1 counsel or opposing parties, and j 
I (b) the date and manner of service. | 

I Filing the notice of taking of oral depositions required by Rule 30(b)(1), Federal Rules of I 
i Civil Procedure, will satisfy the requirement of filing a "Notice of Service." / 

(2) The party responsible for service of the request for discovery and the party 
responsible for the response shall retain the originals and become the custodian of them. 
The party taking an oral deposition shall be custodian of the original; no copy shall be 
filed except pursuant to subparagraph 3. In cases involving out-of-state counsel, local 
counsel shall be the custodian. 

(3) If depositions, interrogatories, requests for documents, requests for admissions, 
answers or responses are to be used at trial or are necessary to a pretrial or post trial 
motion, the verbatim portions thereof considered pertinent by the parties shall be filed 
with the Court when relied upon. 

(4) When discovery not previously filed with the Court is needed for appeal purposes, 
the Court, on its own notion, on motion by any party or by stipulation of coun el, si ill 
order the necessa y m ~eriai delivered by the custodian to the Court. 

(5) The Court on its own motion, on motion by any party or on application by a 
non-party, may order the custodian to file the original of any discovery document. 



1. Service and Filing of Discovery Material. 
a. Depositions upon written questions, t 
b. Responses or objections to depositions upon written questions, J 
c. Written interrogatories, 1 
d. Answers or objections to written interrogatories, 
e. Requests for production of documents or to inspect any tangible! 

thing, 
f. Objections to requests for the production of documents or to inspect) 

any tangible thing, 
g. Written requests for admission, 
h. Answers or objections to written requests for admission 

shall be served upon other counsel and parties but shall not be filed with 
the Court or the Clerk, nor proof of service thereof, unless on order of thei 
Court or for use in the proceeding. The party responsible for service of 
the discovery material shall retain the original and become the custodian. 
The original of all depositions upon oral examination shall be retained by' 
the party taking such deposition. y 

2. If relief is sought under any of the Federal Rules of Civil Procedure, 
copies of the discovery matters in dispute shall be filed with the Court 
contemporaneously with any motion filed under these rules by the party 
seeking to invoke the Court's relief. 

3. If depositions, interrogatories, requests for documents, requests for 
admission, answers or responses are to be used at trial or are necessary to 
a pretrial or post trial motion, the portions to be used shall be filed with 
the Clerk at the outset of the trial or at the filing of the motion insofar as 
their use can be reasonably anticipated by the parties having custody 
thereof. 

4. When documentation of discovery not previously in the record is 
needed for appeal purposes, upon an application and order of the Court, or 
by stipulation of counsel, the necessary discovery papers shall be filed 
with the Clerk. 

5. Interrogatories. Unless otherwise permitted by the Court for cause 
shown, no party may serve upon any other party more than one set of 
forty (40) interrogatories pursuant to Rule 33, Fed R Civ P, including all 
parts and subparts. 

Interrogatories shall be so arranged that following each question there 
shall be provided a sufficient blank space for inserting a typed response. 
If the space allotted is insufficient, the responding party shall retype the 
pages repeating each question in full followed by the answer or objection 
thereto. 

6. Motions to Compel. Except for motions grounded upon complete fail­
ure to respond to the discovery sought to be compelled or upon assertion of 
general or blanket objections to discovery, motions to compel discovery in 
accordance with Rules 33, 34, 36 and 37 Fed R Civ P, shall quote verbatim 
each interrogatory, request or admission or request for production and the 
response to which objection is taken followed by (a) the specific bbjections, 
(b) the grounds assigned for the objection (if. not apparent from the objec­
tion), and (c) the reasons assigned as supporting the motion, all of which 
shall be written in immediate succession to one'another. Such objections and 
grounds shall be addressed to the specific'interrogatory or request and may 
not be made generally. [Amended 3-25-8511 

7. Certificate of counsel. Prior to filing a motion to compel supra, or 
a motion for protective order pursuarit*to Rule 26(c), Fed R Civ P, counsel 
for the moving party shall confer with counsel for the opposing party 
and file with the Clerk at the time of filing the motion, a statement cer­
tifying that he has conferred with counsel for the opposing party in a good 
faith effort to resolve by agreement the issues raised and thai counsel have 
been unable to do so. If certain of the issues have been resolved by agree­
ment, the statement shall specify the issues so resolved and the issues 
remaining unresolved. 

8. Reasonable Notice for Taking Depositions. Unless otherwise stipulated 
by all interested parties pursuant to Rule 29, FR Civ P and excepting the cir­
cumstances governed by Rule 30(a), FR Civ P, a party desiring to take the 
deposition within this State of any person upon oral examination shall give 
at least five (5) working days' notice in writing to every other party to the 
action and to the deponent (if the deposition is not a party), and a party 
desiring to take the de >osition in another State of any person upon oral 
examination shall give at least ten (10) working days' notice in writing to 
every other party to the action. [Amended 3-25-85.] 
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FEDERAL LOCAL COURT RULES Florida (M.D.) 

Rule 3.03. Written Interrogatories, Number and Form; Filing of Discovery 
Materials. 

(a) Unless otherwise permitted by the Court for cause shown, no party 
shall serve upon any other party, at one time or cumulatively, more than 
fifty written interrogatories pursuant to Rule 33, FR Civ P, including all 
parts and sub-parts. 

(b) Written interrogatories shall be so prepared and arranged that a blank 
space shall be provided after each separately numbered interrogatory. The 
space shall be reasonably calculated to enable the answering party to insert 
the answer within the space. 

(c) The original of the written interrogatories and a copy shall be served 
on the party to whom the interrogatories are directed, and a copy on all other 
parties. No copy of the written interrogatories shall be filed with the Court 
by the party propounding them. The answering party shall use the original of the 
written interrogatories for his answers and objections, if any; and the original 
shall be served upon all other parties. The interrogatories as answered or ob­
jected to shall not be filed with the Court as a matter of course, but may later be 
filed by any party in whole or in part if necessary to presentation and considera­
tion of a motion to compel, a motion for summary judgment, a motion for injunc­
tive relief, or other similar proceedings. v 

| (d) Notices of the taking of oral depositions shall not be filed with the Court7 
as a matter of course (except as necessary to presentation and consideration of 
motions to compel); and transcripts of oral depositions shall not be filed unless 

[ and until requested by a party or ordered by the Court. J 
(e) Requests for the production of documents and other things, and requests 

for admission, and answers and responses thereto, shall not be filed with the 
Court as a matter of course but may later be filed in whole or in part if necessary 
to presentation and consideration of a motion to compel, a motion for summary 
judgment, a motion for injunctive relief, or other similar proceedings. 



Georgia (N.D.) FEDERAL LOCAL COURT RULES 

y 225-3. Service and Filing of Discovery Material 
J (a) Filing Not Generally Required. Interrogatories, requests for documents, 
I requests for admission, and answers and responses thereto shall be served upon other 
] counsel or parties, but they shall not be routinely filed with the Court The party 
J responsible for service of the discovery material shall, however, file a certificate with the 
1 clerk indicating the date of service. He shall also retain the original discovery material 
I and become its custodian. The original of all depositions upon oral examination shall be 
I retained by the party taking the deposition. 
^ (b) Selective Filing Required for Motions, Trial, and Appeal. 

(1) The custodial party shall file with the clerk at the time of use at trial or with the 
filing of a motion those portions of depositions, interrogatories, requests for documents, 
requests for admission and answers or responses thereto which are used at trial or which 
are necessary to the motion. 

(2) Where discovery materials not previously in the record are needed for appeal 
purposes, the Court, upon application, may order or counsel may stipulate in writing 
that the necessary materials be filed with the clerk. 

(c) Depositions Under Seal. At the request of any attorney of record in the case, the 
clerk may open the original copy of any deposition which has been filed with the clerk in 
accordance with this rule. The clerk shall note on the deposition the date and time at 
which the deposition was opened. The deposition shall not be removed from the clerk's 
office. 



Georgia <S. D.) FEDERAL LOCAL COURT RULES 

7.4 Interrogatories in Civil Cases. The interrogatories served upon either party 
shall not exceed twenty-five (26) in number. Each interrogatory shall consist of 
a single question. Additional interrogatories will be allowed only after initial in­
terrogatories are answered and with the written permission of the Court of ap­
plication. 

a. Interrogatories under Rule 33, Federal Rules of Civil Procedure, and the 
answer thereto, requests for production or inspection under Rule 34, Federal 
Rules of Civil Procedure, and requests for admissions under Rule 36, Federal 
Rules of Civil Procedure, and responses thereto shall be served upon other 
counsel or parties, but shall not be filed with the court. If relief is sought 
under Rule 26(c) or Rule 37, Federal Rules of Civil Procedure, concerning any 
interrogatories, requests for production or inspection, requests for admissions, 
copies of the portions of the interrogatories, requests, answers or responses in 
dispute shall be filed with the court contemporaneously with any motion filed 
under Rule 26(c) or Rule 37, Federal Rules of Civil Procedure. 

b. If interrogatories, requests, answers or responses are to be used at trial, 
the portions to be used shall be filed with the clerk at the outset of the trial 
insofar as their use reasonably can be anticipated. 

c. Motions under Rule 26(c) or 37(a) , Federal Rules of Civil Procedure, di­
rected at interrogatories or requests under Rule 33 or 34, Federal Rules of 
Civil Procedure, or at the responses thereto, shall set forth the interrogatory, 
request or response constituting the subject matter of the motion. 

d. Unless otherwise ordered, the court will not entertain any motion under 
Rule 37, Federal Rules of Civil Procedure, unless counsel for the moving party 
has conferred or has made reasonable effort to confer with opposing counsel 
concerning the matter in dispute prior to the filing of the motion. Counsel for 
the moving party shall file a certificate of compliance with this rule with any 
motion filed under Rule 37(a) , Federal Rules of Civil Procedure. 

e. Depositions under Rule 30 and 31, Federal Rules of Civil Procedure shall 
be served upon other counsel or parties, but shall not be filed with the clerk. 
The party responsible for the service of the discovery material shall retain 
the original and become the custodian. 

u 

f. If a party determines that it shall be necessary to use a deposition at 
trial, the deposition to be used shall be filed with the clerk prior to the trial 
insofar as its use reasonably can be anticipated. 

g. Any objection by any party to any deposition or portion thereof must be 
filed with the court in writing, stating the page and line number objected to, 
and the reason for the objection. The objections must be filed in sufficient 
time to allow the court time to study and enter its written ruling before the 
proposed use of same. 

h. The number of interrogatories which are permitted to be served by either 
party in civil cases pursuant to this rule shall not be diminished or otherwise 
affected by the number of mandatory standard interrogatories which are 
propounded to the parties by Local Rule 8.6. v 
" 7.5 Depositions under Rules 30 and 31, Federal Rules of Civil Procedure^ 
shall be served upon other Counsel or parties, but shall not be filed with the 
clerk. The party responsible for the service of the discovery material shall 
retain the original and become the custodian. If a party determines that 
it shall be necessary to use a deposition at trial, the deposition to be used shall 
be filed with the clerk prior to the trial insofar as its use reasonably can 
be anticipated. [Amended 10-1-84.] 

/ 



FEDERAL Hawaii 

Rule 230. Discovery Proceedings. 

230-1. Limitation on Number of Interrogatories. 
(a) Limited Interrogatories During Twenty-Day Period* No more than one 

set of interrogatories shall be served upon a defendant along with a complaint 
or third-party complaint, or within twenty days after service of such complaint, 
without prior leave of court. Those interrogatories shall not exceed thirty in 
number, counting any subparts or subquestions as individual questions. 
' 230 2 Nonfiling of Discovery Material. 

(a) Interrogatories, requests for document production or inspection, and an­
swers and responses thereto, shall not be filed with the Court. Deposition 
transcripts shall not be filed with the Court, but notices of depositions shall 
be filed. This rule shall not preclude their use as exhibits or as evidence on a 

i motion or at trial. [Amended, effective 10-1-85.] 
x (b) During the pendency of any civil proceeding, any person may, with leave 
of court, after notice served on all parties to the action, obtain a copy of any 
deposition or discovery document not on, file with the court upon,, payment of the 
expense of the copy. 

[Added, effective 9 15-83.] 



FEDERAL LOCAL COURT RULES Idaho 

Rule 7-104. Non-filing of Discovery. 
Interrogatories, requests for documents, requests for admission, and answers 

and responses thereto shall be served upon other counsel and parties but shall 
not be filed with the Court unless on order of the Court or for use in the pro­
ceeding. The party responsible for service of the discovery material shall retain 
the original and become the custodian. The original of all depositions upon oral 
examination shall be retained by the party taking such deposition. 

If relief is sought under any of the Federal Rules of Civil Procedure, pertinent 
portions of discovery matters in dispute shall be lodged with the Court con­
temporaneously with any motion filed under these rules by the party seeking 
to invoke the Court's relief. 

If depositions, interrogatories, requests for documents, requests for admis­
sions, answers or responses are to be used at trial or are necessary to a pretrial 
or post trial motion, those portions to be used shall be lodged with the Clerk 
at the outset of the trial or at the filing of the motion insofar as their use can 
be reasonably anticipated by the parties having custody thereof. 

When documentation of discovery not previously in the record is needed for 
appeal purposes, upon an application and order of the Court, or by stipulation 
of counsel, the necessary discovery papers shall be lodged with the Clerk. 

Discovery lodged with the Court shall be returned to appropriate counsel after 
final disposition of the case. Discovery lodged with the Court will be treated 
as exhibits and returned pursuant to Local Rule 1-108. 

[Amended effective 10-1-83.] 



IllinoiN ( C D . ) FEDERAL LOCAL COURT RULES 

/ 

/ 

Rule 13. Filingof Discovery Materials. . 
y (A) Interrogatories under F. R. Civ. P. 33 and 26(b)(4), and the answers or objections 

thereto, requests for production or inspection under F. R. Civ. P. 34, and responses or 
objections thereto, requests for admissions under F. R. Civ, P. 36, and responses and 
objections thereto, and depositions under F. R. Civ. P. 30 and 31, shall be served upon / 

I opposing counsel or parties but shall not be filed with the Court except by special order I 
of the Court. 

(B) The party responsible for the servio of -h* -latenm.- mil M? 
originals as custodian. 

f (C) Any motion filed —d„. : . iv, ,.,.\ i . J^\s > *̂ ,, », . 
relevant portions of discovery material relied upon or in dispute 

(D) That portion of discovery material necessary to the consideration of a pretrial 
motion or for a final order on any issue shall be filed contemporaneously with the motion 

\0'T response to the motion and attached as an exhibit thereto'. 



Illinois (S.D,) FEDERAL LOCAL COURT RULES 

Rule 16. Filing of Discovery Materials. 
Due to the considerable cost to the parties of furnishing discovery materials, and the 

serious problems encountered with storage, this Court adopts the following procedure 
with regard to the filing of discovery materials with the Court: v 

/ (a) Interrogatories under Rule 33, Federal Rules of Civil Procedure, and the answers 
I thereto, Requests for Production or Inspection under Rule 34, Federal Rules of Civil 

Procedure, Requests for Admissions under Rule 36, Federal Rules of Civil Procedure, 
and responses thereto, and depositions under Rules 30 and 31, Federal Rules of Civil 
Procedure, shall be served upon other counsel or parties, but shall not be filed with the 

I Court. The party responsible for service of the discovery material shall retain the original 
J and become the custodian. / 

(b) If relief is sought under Rules 26(c) or 37, Federal Rules of Civil Procedure, 
concerning any interrogatories, requests for production or inspection, requests for 
admissions, answers to interrogatories or responses to requests for admissions, copies of 
the portions of the interrogatories, requests, answers or responses in dispute shall be 
filed with the Court contemporaneously with any motion filed under said Rules. N 

/ (c) If interrogatories, requests, answers, responses or depositions are to be used at 
I trial or are necessary to a pre-trial motion which might result in a final order on any 
I issue the portions to be used shall be filed with the Clerk at the outset of the trial or at 
I the filing of the motion insofar as their use can be reasonably anticipated. ' 

* (d) When documentation of discovery not previously in the record is needed for 
appeal purposes, upon an application and order of the Court, or by stipulation of counsel 
the necessary discovery papers shall be filed with the Clerk. 



FEDERAL LOCAL COURT RULES Indiana (N.D.) 

Rule 15. Filing of Discovery Materials. 
Due to the considerable cost to the parties of furnishing discovery materials, and the 

serious problems encountered with storage, this court adopts the following procedure 
with regard to the filing of discovery materials with the court: 

y/ (a) Except as provided in subsection (c) of this rule, 'interrogatories under Rule 33, 
Federal Rules of Civil Procedure, requests for production or inspection under Rule 34, 
Federal Rules of Civil Procedure, and responses thereto, requests for admission under 
Rule 36, Federal Rules of Civil Procedure and depositions under Rules 30 and 31, Federal 
Rules of Civil Procedure, shall be served upon other counsel or parties, but shall not be 
filed with the court. Upon the serving of the above-mentioned discovery, the party 
responsible for service of the discovery material shall file with the court a document 
reflecting the party serving the discovery request, the name of the party served, and the 
type of discovery material requested, including the number of interrogatories or requests 
for admissions made. The document should not contain any description of the subject 
matter of the discovery request. The party responsible for service of the discovery 
material shall retain the original and become the custodian. 

(b) If relief is sought under Rules 26(c) or 37, Federal Rules of Civil Procedure, 
concerning any interrogatories, requests for production or inspection, requests for 
admissions, or responses to requests for production or inspection, copies of the portions 
of the interrogatories, requests, or responses in dispute shall be attached to any motion 
filed under said Rules. 

(c) If interrogatories and answers thereto, admissions or depositions are to be used at 
trial, the portions to be used shall be filed with the clerk at the outset of the trial insofar 
as their use can reasonably be anticipated. If interrogatories and answers thereto, admis­
sions or depositions are necessary for the proper determination of a pretrial motion, said 
items or relevant portions thereof shall be attached to the motion. 

(d) When documentation of discovery not previously in the record is needed for 
appeal purposes, upon an application and order of the court, or by stipulation of counsel, 
the necessary discovery papers shall be filed with the clerk. 

(e) In all cases in which any party is not represented by an attorney, including, but 
not limited to, all cases filed by persons in custody pursuant to 42 U.S.C. § 1983, 
interrogatories under Rule 33, Federal Rules of Civil Procedure, requests for production 
or inspection under Rule 34, Federal Rules of Civil Procedure, and responses thereto, 
requests for admissions under Rule 36, Federal Rules of Civil Procedure and depositions 
under Rules 30 and 31, Federal Rules of Civil Procedure, shall be filed with the court 



FEDERAL LOCAL COURT RULES Indiana (S. D.) 

Rule 15. Filing of Discovery Materials. 
Due to the considerable cost to the parties of furnishing discovery materials, 

and the serious problems encountered with storage, this court adopts the follow­
ing procedure with regard to the filing of discovery materials with the court: v 

/ (a) Interrogatories under Rule 33, Federal Rules of Civil Procedure, and the 
J answers thereto, requests for production or inspection under Rule 34, Federal 

Rules of Civil Procedure, and responses thereto, and depositions under Rules 30 
and 31, Federal Rules of Civil Procedure, shall be served upon other counsel or 

J parties, but shall not be filed with the court. The party responsible for service 
I of the discovery material shall retain the original and become the custodian. 

' (b) If relief is sought under Rules 26(c) or 37, Federal Rules of Civil Pro-' 
cedure, concerning any interrogatories, requests for production or inspection, 
answers to interrogatories or responses to requests for production or inspection, 
copies of the portions of the interrogatories, requests, answers or responses 
in dispute shall be filed with the Court contemporaneously with any motion 
filed under said rules. [Amended 11-26-84.] v 

/ (c) If interrogatories, requests, answers, responses or depositions are to be 
I used at trial or are necessary to a pretrial motion which might result in a final 
I order on any issue, the portions to be used shall be filed with the clerk at the 
I outset of the trial or at the filing of the motion in so far as their use can be 
I reasonably anticipated. 

(d) When documentation of discovery not previously in the record is needed for 
appeal purposes, upon an application and order of the court, or by stipulation of 
counsel, the necessary discovery papers shall be filed with the clerk. 



FEDERAL LOCAL COURT RULES Iowa (N. D , S. B) 

/ 

• 

Rule 2„3. Dificovert Materials. 

- I Ihscvwty Material* Not Filed. Unless othei wise ordered by the Co::*-* 
no depositions, notice of deposition, Interrogatories, notice of service of 
terrogatories, request for production of documents, request for admission, . .._ 
answers or responses thereto shall be filed by the Clerk. Any motion under 
Rule 37 -of the Federal Rules of Civil Procedure attacking the sufficiency 
of a response to a discovery request, must have a copy of the response u 

\ attached. / / ] 
'"' >2 Filing and Opening Depositions "W hen ordered by .the court, the ClerkSl 

shall file discovery materials and they shall, be withdrawn and disposed of in | 
the manner provided in Local, Rule 2.6.6." / 1 

\ .3 Certificate as to Fee, As part of his/her certificate thereto the officer j 
taking deposition shall plainly .show the amount of th< fee therefor.. ! 

.4 Interrogatories. 

.41 Parties answering interrogatories "under FRCP 33 or requests for. ' 
admissions under FRCP 36 shall repeat the interrogatories or requests being 

tttwwtM vd immediately preceding the answers. *! o facilitate this mlc, a 
I»iit l.y 111 t • i>ounding interrogatories oi requesis for actmissi<ins must, leave 
reasonable space i mi mediately following -each interrogatory so,, that the answer 
tuny be inserted, therein. The Clerk is directed to refuse filing of anj inter­
rogatories, requests or answers thereto which fail 'to comply with this rule. 

.42 No party may serve, more than a total of thirty,. (30) interrogatories 
upon any other party unless permitted to do so by the Court upon motion, 
notice and showing of good cause. Such motions shall be in writing setting 
forth the proposed additional interrogatories and the reasons establishing good 
cause for their use. In computing the total number of interrogatories, each 
subdivision of separate questions shall be counted as an interrogator) 

[Amended 9 6 84.] 



Kansas FEDERAL LOCAL COURT RULES 

Rule 17. Discovery. 

(g) Depositions shall not be filed unless on special order of the court or 
unless they are needed for use in a trial or hearing. 

The originals of all stenographically reported depositions shall be delivered to 
the party taking the deposition, 

(1) Upon signature by the deponent, or 
(2) Upon completion if signature is waived on the record by the deponent and 

all interested parties, or 
(3) Upon certification by the shorthand reporter that following reasonable 

notice to the deponent and deponent's attorney (if any) of the availability of 
the transcript for signature the deponent has failed or refused to sign it. 

The original of a deposition shall be retained by the party to whom it is 
delivered to be available for appropriate use by any par ty in a hearing or trial 
of the case. [Amended, effective 6-8-83.] 



L o u i s i a n a ( E . D . ) Fl-'hM I M .I W I "' r,l\ 

Rule 1". Disco very Materials. 

7.4 If interrogatories, requests, answers, response; or depositions ai e to be 
used at trial or are necessary to a pre-trial motion which might result in a final 
order on any issue, the portions to be used shall be filed with the Clerk at the 
outset of the trial or at the filing of the motion insofar as their use can be rea­
sonably anticipated. 



Louisiana (W. DO FEDERAL LOCAL COURT RULES 

Rule 10.1. DUcovery. 

(c) Non-Filing of DUcovery Material*. Due to the considerable cost to the 
parties of furnishing discovery materials, and the serious problems encountered 
with storage, this Court adopts the following procedure with regard to the 
non-filing of discovery materials with the Court: 

(1) Interrogatories under Rule S3, Federal Rules of Civil Procedure, and 
the answers thereto, Requests for Production or Inspection under Rule 34, 
Federal Rules of Civil Procedure, Requests for Admissions under Rule 36, 
Federal Rules of Civil Procedure, and responses thereto, and depositions under 
Rules 30 and 31, Federal Rules of Civil Procedure, shall be served upon other 
counsel or parties, but shall not be filed with the Court. The party responsible 
for service of the discovery material shall retain the original and become the 
custodian. 

(2) If relief is sought under Rule 26(c) or 37, Federal Rules of Civil 
Procedure, concerning any interrogatories, requests for production or inspection, 
requests for admissions, answers to interrogatories or responses to requests 
for admissions, copies of the portions of the interrogatories, requests, answers 
or responses in dispute shall be filed with the Court contemporaneously with any 
motion filed under said Rules. 

(3) If interrogatories, requests, answers, responses or depositions are to be 
used at trial or are necessary to a pre-trial motion which might result in a 
final order on any issue, the portions to be used shall be considered an exhibit 
and filed with the Clerk at the outset of the trial or at the filing of the motion 
insofar as their use can be reasonably anticipated. 

(4) When documentation of discovery not previously in the record is needed 
for appeal purposes, upon an application and order of the Court, or hy stipu­
lation of counsel, the necessary discovery papers shall be filed with the Clerk. 

[Amended 2-17-81, 1-1-83.J 



FEDERAL 1,01 AL COURI ' RULES Maine 

ill in in ill I i l l IJIH< iiM/fry. 

(d) Filing of Discovery. Unless otherwise ordered by the Court, notices, 
written questions and transcripts of depositions, interrogatories, requests pur­
suant to FR Civ P 34 and 36, and answers, objections and responses thereto 
shall be served upon other parties but shall not be filed with the Court. The 
party that has served notice of a deposition or has served original discovery 
papers shall he responsible for preserving and for ensuring the integrity of 
original transcripts and discovery papers for use by the Court. [Amended 
3-1-85.] 



FEDERAL LOCAL COURT RULES Maryland 

Rule 6A. Discovery Materials. 
Depositions Upon Oral Examination. Notices of depositions shall be filed with the 

Court accompanied by a certificate of service. Unless otherwise ordered by the Court, 
depositions taken pursuant to Rules 27, 28, 29 and/or 30, FR Civ P, shall not be filed 
with the Court, except when used to support or oppose motions, briefs or memoranda, in 
which event they shall be filed with same. The party noticing a deposition shall retain, as 
custodian, the original of the deposition. Depositions to be used at hearings or trials shall 
be timely filed prior thereto. [Added, effective 4-1-83.] 

Depositions, interrogatories, requests for production, inspection, or admission and 
answers, responses and objections thereto shall not be filed with the Court, except that a 
"Notice of Service" of the serving of the foregoing papers on opposing counsel (or on a 
party not represented by counsel) shall be filed with the Court by the party preparing the 
paper. Such "Notice of Service" shall contain a certificate of service stating the type of 
discovery or response served, the date and type of service, and the attorney (or party not 
represented by counsel) served. Filing the notice of taking depositions required by Rule 
30 (b) (1), FR Civ P, will satisfy the requirement of filing a "Notice of Service" with 
respect to depositions. This Rule shall not preclude the use of any of these materials to 
support or oppose motions, briefs or memoranda in which event they should be filed 
together with same, or the relevant portions thereof should be set forth verbatim in the 
moving or responding papers; nor shall it preclude their use as exhibits or evidence in 
support of or in opposition to a motion or at trial. The party serving the discovery 
materials or taking the deposition shall retain the original as custodian, and make it 
available for inspection by any other party. The Court may, on its own motion, or on the 
motion of a party, order that any such materials be filed. The parties may provide for 
any such filing by stipulation, subject to approval by the Court. When approved by the 
Court, discovery materials relied upon at hearings or trial shall be timely filed prior 
thereto. [Paragraph added, effective 3-1-84.] 



Michigan (E.D.) HJII HAL 1,01 AJ.aHJ'It I lll.ll I\S 

g. * u.\; , , , • , . . . t x i .• -, .4 -scions 
be limited a*« 'V'LDM, 

1. No deposition upon oral examination shall be filed except a) when the deposition 
provides factual support for a motion, in which case it shall be filed when the motion is 
filed; b) when a deposition is to be read or otherwise used during a trial or other 
miscellaneous proceeding, in which case it shall be filed at the start of the trial or 
proceeding; or c) on order of the court. 

2. The party taking a deposition shall maintain custody of the deposition until it is 
filed with the court or until the court directs otherwise, 

3. The party taking a deposition shall file a notice of the completion of the deposition 
to insure that the docket accurately reflects the existence of the deposition. The notice 
shall include the name of the person deposed, the date the deposition was taken and the 
name of the custodian of the deposition. 

[Amended 1-13-83, and 11-4-86]. 



Miss* (N. R, S. D.) FEDERAL LOCAL COURT RULES 

Rule 6. Discovery. 

(e) Nan-filing of Depositions, 
(1) Pursuant to the provisions of Rule 6 (d ) , FRCP, depositions in civil cases 

shall no longer be initially filed with the Clerk of the Court. The court reporter 
shall hereafter forward the original of a deposition to the party responsible for 
the taking of the deposition, and such party shall retain the original and become 
the custodian thereof. Upon receipt of the original deposition, the party serving 
as custodian shall forthwith file with the Clerk a copy of the cover sheet of the 
deposition and a notice that all parties of record have been notified of the 
receipt of the deposition by the custodian. (Official Form No. 1) 

(2) If a deposition is used at trial or is necessary to a pretrial motion, the 
portions to be used shall be considered as an exhibit and filed with the Clerk. 

(3) When a deposition not previously in the record is needed for appeal pur­
poses, upon an application and order of the Court, or by stipulation of counsel, 
the necessary deposition shall be filed with the Clerk. 

(4) The Court, on its own motion or for good cause shown, may direct that 
any deposition be filed with the Clerk. 



FEDERAL LOCAL OGITBT RULES Missouri (W.D.) 

Rule 3 . Files and Filing, 

B. Non-filing of Discovery Documents. The following discovery documents: 
1. Depositions under Rule 30 and 31, Federal Rules of Civil Procedure; 
2. Interrogatories, and answers thereto, under Rule 33, Federal Rules of Civil 

Procedure; 
3 Requests for production or inspection, and responses thereto, under Rulf »i4 

Federal Rules of Civil Procedure; 
4 Requests for admissions, and responses thereto, under Rule 36, Federal Rules of 

Civil Procedure shall be served upon opposing counsel and parties, but shall not be filed 
with the Court, except upon order of the Court. However, a certification of service shall 
be filed and in respect to depositions, the court reporter, when the transcript is com­
pleted, shall file a certificate showing the name of the deponent, the date of taking, the 
name and address of the person having custody of the original transcript, and the charge 
made for the original. 

If relief is sought under any of the Federal Rules of Civil Procedure, copies of only the 
discovery matters in dispute shall be filed with the Court contemporaneously with any 
motion filed under said rules. 



FEDERAL LOCAL COURT RULES Montana 

200-3. Document* of LH$covtry. 
(a) Depositions upon oral examinations and interrogatories, requests-for 

documents, requests for admissions, and answers and responses shall not be 
routinely filed (see PR Civ P 6 (d ) ) , however, when any motion is filed relating 
to discovery, the parties filing the motion shall at the same time attach to the 
motion all of the documents relevant to the motion if the documents have not 
been previously filed. 



Nebraska FEDERAL. LOCAL COURT. RULES 

Rule 9. Filings and Discover} 

B. 'Discovery Pleadingt: Depositions, interrogatories,' answers and objections 
to interrogatories, requests for admissions, answers" and objections to • requests 
for admissions, requests" to produce or inspect, and responses to requests to 
produce or inspect shall not be filed'until they are needed for" trial or resolu­
tion of a motion or on order of the court. 

With respect to depositions, a certificate of the court reporter shall be filed 
when "the transcript of* a deposition is completed, showing the name of the de 
ponent, the d?te of the taking, the name and addi'ess of the person, having 
custody of the original of the deposition, and the'charges made for the "origii mil 

The demanding party's counsel, upon "serving interrogatories or a request for 
admissions or to produce or inspect,-shall file a certificate of service. The 
responding party's counsel shall also file ce»t?fic*<i «»* ^rv'rr . .*.*-> c<.™*. - *> 
response 

When a ucjtiuii ifi m (Mi)*1 , the mo\a II 
file with the motion the intern. - , or the requi* >r 

•Mons or to produce o ^ depositions 
arr *Se subject of the 

>A i v ..A \ w»i re.M-*- 01 e'iy discovei > pleading . ,jp« ' *esist any 
motion, i> ' * * *.u ' n •• ;udgmer.t * - disco\*:y 
pleading. 

In making answer or objection to interrogatories or requests for admissions 
or requests to produce or inspect, the responding party shall first state verbatim 
the propounded interrogatory or request and immediately thereafter the answer 
or objection to it [Amended' 9-15 83.] 



Nevada FEDERAL LOCAL COURT RULES 

Rule 190. Pretrial Procedure—Civil Cases. 
190-1. Scheduling, Case Management and Discovery. 

(g) Filing Discovery Papers. 
Unless filing is ordered by the court on motion of a party or upon its own motion, 

depositions, interrogatories, requests for production or inspection, requests for docu­
ments, requests for admissions, answers and responses thereto, and proof of service 
thereof shall not be filed with the court. Originals of responses to requests for admissions 
or production and answers to interrogatories shall be served upon the party who made 
the request or propounded the interrogatories and that party shall make such originals 
available at the time of any pretrial hearing or at trial for use by any party. Likewise, the 
.deposing party shall make the original transcript of a deposition available at the time of 
any pretrial hearing or at trial for use by anv oarty or filing with the court if so ordered. 



FEDER AI LOCAL -COURT RULES New Hampshire 

Rule 14 Depositions, Interrogatories, Requests foi Documents, Requests for 
Admissions. 

(a) Filing. Pursuant to the provision of Rule 6(d) of the Federal Rules of 
Civil Procedure, depositions, interrogatories, requests for documents, requests 
for admissions, and answers and responses thereto shall not be filed with the 
Clerk's Office except by order of the court. If said discovery material is or­
dered to be filed, counsel should so specify in a cover letter to the court. 
[Amended 1/1/86.] 

(1) Form of Interrogatories. The interrogatories shall be so arranged that 
after each separate question shall appear a blank space reasonably calculated to 
enable the answering part) to have his answer typed in. [Added, effective 
9-1-71.] 



FEDERAL LOCAL COURT RULES New Jersey 
Rule 1 5 / Discovery. 

D. Discovery Materials Not Filed Unless Ordered or Needed. 1. Depositions upon 
oral examination and interrogatories, requests for documents, requests for admission 
and answers and responses thereto are not to be filed except where needed in a particular 
pretrial proceeding or upon order of the Court. However, all such papers must be served 
on other counsel or parties entitled thereto under Rule 5 of the Civil Rules. 

2. In those instances when such discovery materials are properly filed, the Clerk shall 
place them in the open case file unless otherwise ordered. 

3. The party obtaining any material through discovery is responsible for its preserva­
tion and delivery to the Court if needed or so ordered. It shall be the duty of the party 
taking a deposition to make certain that the officer before whom it was taken has 
delivered it to that party for preservation and to the Court as required by Rule 30(0(1) of 
the Civil Rules if needed or so ordered. 



FEDERAL LOCAL COURT RULES, New Mexico 

Rule 8. Depositions. 
a. Reasonable Notice. Notice of depositions under FR Civ P Rule 30(b) shall be 

served not less than ten days prior to the date scheduled for the deposition. Upon 
application and for good cause, the time may be shortened. If a motion for protective 
order is served at least three days before the scheduled deposition, then the failure of a 
deponent or managing agent of a party to appear at the time and place designated shall 
not be considered willful failure to appear within the meaning of FR Civ P 37(d), or 
contemptible conduct under FR Civ P 45(f), unless the Court finds that the motion is 
frivolous or for dilatory purposes. Notice of non-appearance must be given to the party 
seeking the deposition. (Amended 6-13-83.] x 

f b. Filing Not Required, Certificate of Taking. Unless otherwise ordered by the 
Court, depositions and the responses thereto shall not be routinely filed with the Court. 

I Counsel, however, shall file a certificate with the Court indicating the date the deposition, 
I was taken. 

c. Examination of Depositions. Unless otherwise ordered by the Court, or done by 
the Court, depositions filed in pending cases may be opened by the Clerk for examination 
upon application of any attorney of record in the case, and thereafter may be inspected 
by any person. 

d. Listing of Fees. Fees for taking the depositions shall be plainly endorsed on the 
notary's certificate or wrapper. 

e. Final Disposition of Depositions. After a judgment in a civil action becomes final, 
or the case is otherwise finally closed, the Clerk may deliver or mail all depositions 
lodged or filed in the case to the party on whose behalf the same were taken, or to his 
attorney. If such depositions are refused by the party entitled thereto, the same may be 
destroyed. 

[Amended, effective 8-4-80; par. (b) deleted, remaining paragraphs redesignated, 
11-24-86.] 



FEDERAL LOCAL COURT RULES New York (S.D.,E.D.) 

Rule 18. Filing of Diaeorerj Materials. 
(a) Pursuant to Rule 6(d) of the Federal Rules of Civil Procedure, deposi­

tions, interrogatories, requests for documents, requests, for admissions, and 
answers and responses shall not be filled with the clerk's office except by order 
of the court. 

(b) A party seeking relief under Rule 26(c), or seeking to determine suffi­
ciency under Rule 86, or seeking to compel under Rule 87(a) (2) of the Federal 
Rules of Civil Procedure shall file only that portion of the deposition, interroga­
tory* requests for documents, or requests for admissions that are objected to. 

(c) When discovery material not on file is needed for an appeal, upon an 
application and order of the court or by stipulation of counsel, the necessary 
portion of discovery material shall be filed with the clerk. 



North Carolina (E.D.) FEDERAL LOCAL COURT RULES 

3.08 Discovery Materials Not to Be Filed Unless Ordered or Needed. Depositions 
upon oral examination and interrogatories, requests for documents, requests for admis­
sion, and answers and responses thereto are not to be filed unless by order of the Court 
or for use in the proceeding. All such papers must be served on other counsel or parties 
entitled to service of papers filed with the Clerk. The party taking a deposition or 
obtaining any material through discovery is responsible for its preservation and delivery 
to the Court if needed or so ordered. 



FEDERAL LOCAL COURT RULES North Carolina (M. D.) 

Rale 205. Discovery. 
(a) Discovery Procedures and Materials. 

(2) Depositions, interrogatories, requests for documents, requests for admis­
sion, and answers and responses thereto shall not be filed unless the court so 
orders or unless the court will need such documents in a pretrial proceeding. 
All discovery papers must be served on other counsel or parties. The party tak­
ing a deposition or obtaining any material through discovery is responsible for 
its preservation and delivery to the court when needed or ordered. Any party 
seeking to compel discovery or other pretrial relief based upon discovery ma­
terial which has not been filed with the clerk must identify the specific portion 
of the material which is directly relevant and ensure that it is filed as an attach­
ment to the application for relief. 

(b) Limitation on Use of Interrogatories. A party may direct no more than 
50 interrogatories to any other party, except upon leave granted by the court 
for good cause shown. Interrogatory parts and subparts shall be counted as 
separate interrogatories for purposes of this rule. 

(c) Conference of Attorneys With Respect to Motions and Objections Relat­
ing to Discovery. The court will not consider motions and objections relating 
to discovery unless moving counsel shall first advise the court in writing that 

after personal consultation and diligent attempts to resolve differences the 
parties are unable to reach an accord. The statement shall set forth the date 
of the conference, the names of the participating attorneys and the specific 
results achieved. It shall be the responsibility of counsel for the movant to 
arrange for the conference and, in the absence of an agreement to the contrary, 
the conference shall be held in the office of the attorney nearest the court loca­
tion where the initial pretrial conference was convened or, in the absence thereof, 
nearest to Greensboro. Alternatively, at any party's request, the conference may 
be held by telephone. 

(d) Completion of Discovery. The requirement that discovery be completed 
within a specified time means that adequate provisions must be made for in­
terrogatories and requests for admission to be answered and for documents to 
be produced within the discovery period. 

(e) Extension of Time for Discovery. Motions or stipulations seeking an 
extension of the discovery period must be made or presented prior to the ex­
piration of the time within which discovery is required to be completed. They 
must set forth good cause justifying the additional time and will be granted or 
approved only upon a showing that the parties have diligently pursued discovery. 

(f) Trial Preparation After the Close of Discovery. For good cause appear­
ing therefore, the physical or mental examination of a party may be ordered at 
any time prior to trial. Ordinarily, the deposition of a material witness not 
subject to subpoena should be taken during discovery. However, the deposition 
of a material witness who agrees to appear at trial, but who later becomes unable 
or refuses to attend, may be ordered at any time prior to trial. 



Oregon FEDERAL LOCAL COURT RULES 

Rule 120-4. Depositions, Interrogatories, Requests for Discovery. 
(a) Depositions, Interrogatories, Requests for Production or Inspection, Requests for 

Documents, Requests for Admission, and answers and responses thereto shall not be 
riled with the court. This rule shall not preclude their use as exhibits or as evidence on a 
motion or at trial. 

(b) During the pendency of any civil proceeding, any person may, with leave of court 
obtained after notice served on all parties to the action, obtain a copy of any deposition 
or discovery documents not on file with the court upon payment of the expense of the 
copy. 



Pennsylvania (E. D.) FEDERAL LOCAL COURT RULES 

Rule 24. Discovery. 

(a) Interrogatories, requests for production and inspection and requests for 
admission under Rules 33, 34, and 36, Federal Rules of Civil Procedure, answers, 
responses, and objections to interrogatories and to Rule 34 and 36 requests, 
notice of deposition and depositions under Rules 30 and 31, Federal Rules of 
Civil Procedure, shall not be filed with the court. The party serving the dis­
covery material or taking the deposition shall retain the original and be the 
custodian of it. 

(b) Every motion pursuant to the Federal Rules of Civil Procedure govern­
ing discovery shall identify and set forth, verbatim, the relevant parts of the 
interrogatory, request, answer, response, objection, notice, subpoena, or deposi­
tions. Any party responding to the motion shall set forth, verbatim, in that 
party's memorandum any other part that the party believes necessary to the 
court's consideration of the motion. 

(c) If material in interrogatories, lequests, answers, responses, or depositions^ 
is used as evidence in connection with any motion, the relevant parts shall be 
set forth, verbatim, in the moving papers or in responding memoranda. If it is 
used as evidence at trial, the party offering it shall read it into the record or, 
if directed to do so by the court, offer it as an exhibit. \ 

(d) The court shall resolve any dispute that may arise about the accuracy 
of any quotations of discovery material used as provided in (b) and (c) and 
may require production of the original paper or transcript. 

(e) The court, on its own motion, on motion by any party or on application 
by a non-party, may require the filing of the original of any discovery paper 
or deposition transcript. The parties may provide for such filing by stipulation. 

(f) No motion or other application pursuant to the Federal Rules of Civil 
Procedure governing discovery or pursuant to this rule shall be made unless it 
contains a certification of counsel that the parties, after reasonable effort, are 
unable to resolve the dispute. 

[Amended effective 7-1-83.] 
(g) A routine motion to compel answers to interrogatories or to compel com­

pliance with a request for production under Federal Rule of Civil Procedure 34, 
wherein it is averred that no response or objection has been timely served, need 
have no accompanying brief, and need have no copy of the interrogatories or 
Rule 34 request attached. The court may summarily grant or deny such motion 
without waiting for a response. [Added effective 1-1-86.] 



FEDERAL LOCAL COURT RULES Pennsylvania (M. D.) 

402.2 Service and Filing of Discovery Material. . 
/ (a) Interrogatories, requests for documents, .requests for admission, and an- j 

swers and responses thereto shall be served upon other counsel and parties but 
[ shall not be filed with the Court unless on order of the Court or for use in the I 

proceeding. The party responsible for service of the discovery material shall 1 
retain the original and become the custodian. The original of all depositions I 

I upon oral examination shall be retained by the party taking such deposition. / 
^ (b) If relief is sought under any of the Federal Rules of Civil Procedure, 

copies of the discovery matters in dispute shall be filed with the Court con­
temporaneously with any motion filed under these rules by the party seeking 
to invoke the Court's relief. 

(c) If depositions, interrogatories, requests for documents, requests for ad­
missions, answers or responses are to be used at trial or are necessary to a 
pre-trial or post-trial motion, the portions to be used shall be filed with the 
Clerk at the outset of the trial or at the filing of the motion insofar as their 
use can be reasonably anticipated by the parties having custody thereof. 

(d) When documentation of discovery not previously in the record is needed 
for appeal purposes, upon an application and order of the Court or by stipula­
tion of counsel, the necessary discovery papers shall be filed with the clerk. 
[Amended 11-8-83.] 



FEDERAL LOCAL COURT RULES Rhode Island 

Rule 11 Depositions. 
(a) Stipulations regarding objections. The court will not give any effect to 

a stipulation attempting to preserve for trial those objections which by Fed R 
Civ P 32(d)(3) are waived (unless reasonable objection is made at the taking 
of the deposition). » 

(b) Filing and opening. Pursuant to Rules 6(d) and 30(f) (1) of the Federal | 
Rules of Civil Procedure, transcripts of depositions upon oral examination shall 1 
not be filed with the Clerk of Court unless otherwise ordered by the Court. Orig­
inal depositions not filed with the Court shall be retained by the party taking 
said deposition, and upon the request of any party to the action to use said depo­
sition, it shall be the duty of the party in possession of said deposition to file the I 
original deposition with the Clerk of Court. Depositions filed shall be open and 
available for inspection unless otherwise ordered by the Court. [Amended, effec- J 
tive 2-11-82.] / 

(c) Depositions may be taken by video tape with the permission of and upon 
such terms and conditions as set by the court 

(d) Within 80 days after the final determination of an action by this or any 
appellate court, or after any other final disposition, depositions filed but not 
offered into evidence (sea Local Rule 19) shall be withdrawn by counsel for 
the party who offered them. Upon counsel's failure to do so, the Clerk may dis­
pose of them aa is seen fit. [Added 12-14-78.] 



South Carolina FEDERAL LOCAL COURT RULES 

Rule 10.00. Depositions. 
10.01: Excerpts From Depositions To Be Offered At Trial At least five (5) days 

prior to trial, counsel shall furnish to the trial judge and all opposing counsel the excerpts 
from depositions (by page and line number) which he expects to introduce at trial. Four 
(4) days thereafter, counsel for the adverse party shall furnish to the trial judge and all 
opposing counsel additional excerpts from the depositions (by page and line number) 
which he expects to be read pursuant to F.R.Civ.P. 32(a)(4), as well as any objections (by 
page and line number) to opposing counsel's depositions. With reasonable notice to the 
trial judge and all counsel, other excerpts may be read. 

Rule 11.00. Filing of Discovery. 
Interrogatories under Rule 33, F.R.Civ.P., and the answers thereto, requests for pro­

duction or inspection under Rule 34, F.R.Civ.P., requests for admissions under Rule 36, 
F.R.Civ.P., and responses thereto, and depositions under Rules 30 and 31, F.R.Civ.P., 
shall be served upon other counsel or parties, but shall not be filed with the Court The 
party responsible for service of the discovery material shall retain the original and 
become the custodian. 

If relief is sought under Rules 26(c) or 37, F.R.Civ.P., concerning any interrogatories, 
requests for production or inspection, requests for admissions, answers to interrogatories 
or responses to requests for admissions, copies of the portions of the interrogatories, 
requests, answers or responses in dispute shall be filed with the Court contemporane­
ously with any motion filed under Rules 26(c) or 37, F.R.Civ.P. 

If interrogatories, requests, answers, responses or depositions are to be used at trial or 
are necessary to a pretrial motion which might result in a final order on any issue, the 
portions to be used shall be filed with the Clerk at the outset of the trial or at the filing of 
the motion insofar as their use can be reasonably anticipated. 

When documentation of discovery not previously in the record is needed for appeal 
purposes, upon an application and order of the Court the necessary discovery papers 
shall be filed with the Clerk. 



FEDERAL LOCAL COURT RULES Tennessee <E.D.) 

Rule 11. Discovery. . 
/ 11.1 Filing of Documents of Discovery. Pursuant to the provision of Rule 5(d) of the 

Federal Rules of Civil Procedure, depositions, interrogatories, requests for documents, 
I and requests for admissions shall not be filed with the Clerk's Office except by order of 
/ the Court. However, relevant portions of discovery documents may be filed in support of 

motions. / 
\ 11.2 Responses to Discovery. All responses to discovery must be filed with the 

Court. When responding in any manner, by answer, objection, or otherwise, to interroga­
tories, requests for admissions, or requests for production, the responding party shall set 
out each interrogatory or request immediately before giving his or her response. 

11.3 Interrogatories. No set interrogatories shall exceed thirty (30) questions with­
out prior leave of the Court. Any interrogatory that contains subparts shall be counted as 
one interrogatory as long as each subpart is closely related to the original question. 
Should it appear to the Court, whether by motion or otherwise, that a party has used 
subparts as a means to circumvent the limitation on number, the party, along with the 
filing attorney, may be subjected to sanctions. Answers to interrogatories must be sup­
plemented as may be required by the facts and circumstances of the case, or by the 
Federal Rules of Civil Procedure. 

11.4 Discovery Disputes and Controversies. All motions concerning discovery or 
requests for admissions pursuant to Rules 26 through 37 of the Federal Rules of Civil 
Procedure shall be accompanied by a certificate of counsel affirming that, after consulta­
tion between the parties to the controversy, they are unable to reach an accord. The 
certificate must contain the names of counsel participating and the manner of consulta­
tion. The burden will be on counsel filing the motion to initiate a conference attempting 
to resolve discovery disputes. Failure to file an accompanying certificate of consultation 
may be deemed good grounds for denying any motion concerning discovery or requests 
for admissions. If relief is sought under Rule 26(c) or Rule 37 of the Federal Rules of 
Civil Procedure concerning any request for discovery, copies of the portions of the 
interrogatories, requests, answers, or responses in dispute shall be filed with the motion. 
The filing or serving of unnecessary discovery motions, applications, requests, or objec­
tions will subject the offender to appropriate remedies, including the imposition of costs 
and counsel fees. 

11.5 Multiparty or Complex Litigation. In multiparty or complex litigation, the 
parties may apply to the Court for an order permitting service of interrogatories and 
requests for production of documents by letter or by some other informal means. In 
making such an application, the parties shall provide a proposed order setting forth the 
means of conducting discovery upon an informal basis, including the proposed proce­
dures for service, response, and verification of the discovery contemplated. 

11.6 Inspections Made Pursuant to Court Order. When any party to any action 
before the Court is permitted, pursuant to an order of the Court, to inspect the records of 
any person not a party to the action, the party inspecting such records shall, within a 
reasonable time period, provide all other parties to the action with an opportunity to 
copy any document obtained or copied as a result of such inspection. 



FEDERAL LOCAL COURT RULES Tennessee (W.D.) 

Rule 9. Discovery Procedures in Civil Cases. 
(a) Form of Responses. When responding in any manner, by answer, objection or 

otherwise, to interrogatories, requests for admissions or requests for production the 
responding party shall set out the interrogatory or request to which he is responding 
immediately before his response. 

(b) Interrogatories under Rule 33, Fed R Civ P, and the answers thereto, Requests 
for Production or Inspection under Rule 34, Fed R Civ P and Requests for Admissions 
under Rule 36, Fed R Civ P and the responses thereto shall be served upon other counsel 
or parties, but shall not be filed with the Court except as provided hereafter. If relief is 
sought under Rule 26(c), Fed R Civ P or Rule 37, Fed R Civ P concerning any interroga­
tories, requests for production or inspection, requests for admissions, copies of the 
portions of the interrogatories, requests, answers or responses in dispute shall be filed 
with the Court contemporaneously with any motion filed under Rule 26(c), Fed R Civ P 
or Rule 37, Fed R Civ P. Any previously unfiled discovery requests, answers or responses 
which the Judge or United States Magistrate considers helpful in resolving a discovery 
dispute may be ordered filed with the Clerk of Court. If interrogatories, requests, 
answers or responses are to be used at trial, insofar as their use reasonably can be 
anticipated, the protions to be used shall be filed with the Clerk of Court prior to trial. 

f (c) No party shall serve on any other party more than thirty (30) interrogatories ] 
I without leave of court. For purposes of this rule a sub-part of an interrogatory shall 
I count as an additional interrogatory. Any motion seeking permission to serve more than I 
thirty interrogatories shall comply with Rule 8 and also set out the additional interroga­
tories the party wishes to serve. The Rule 8 memorandum shall give reasons establishing I 
good cause for the service of additional interrogatories. If a party is served with more 
than thirty interrogatories without an order of the court he shall respond only to the first L 
thirty in the manner provided by the Federal Rules of Civil Procedure. / 

^ (d) Prohibition on Filing of Unnecessary Discovery Motions or Objections. The 
filing or serving of unnecessary discovery motions, applications, requests or objections 
will subject the offender to appropriate remedies, including the imposition of cost and 
counsel fees. 

(e) Memoranda and Responses. The provisions of Rule 8(a), (b), (c) shall apply to 
all motions concerning discovery and requests for admissions. 

(f) Consultation by Counsel. All motions concerning discovery or requests for 
admissions pursuant to Rules 26 through 37 of the Federal Rules of Civil Procedure shall 
be accompanied by a certificate of counsel (with one copy) affirming that, after consulta­
tion between the parties to the controversy, they are unable to reach an accord as to all 
issues. Failure to file an accompanying certificate of consultation may be deemed good 
grounds for denying the motion. 

The certificate must contain the names of counsel participating and the date and 
manner of consultation. If counsel are residents of the same county, the consultation 
must be by a face-to-face conference. If counsel are residents of different counties, the 
consultation may be by telephone. The burden will be on counsel filing the motion to 
initiate the conference. If opposing counsel refuses to cooperate in having such a confer­
ence, counsel should file a certificate to that effect setting out his efforts to comply with 
this rule, and the court will afford appropriate relief. 

[Amended 10-22-82.] 



FEDERAL LOCAL COURT RULES Texas (N. D.) 

VI. DISCOVERY 

Rule 6.1. Discovery Materials. 
(a) Generally. All discovery material filed with the Clerk (see Rule 2.2), 

must meet the requirements of Rule 2.1; and, all discovery motions must comply 
with Rule 6.1. 

J (b) Filing of Deposition Transcripts. Depositions shall not be filed with the i 
[Clerk. The original of any transcript of an oral deposition and the attached / 
exhibits: j 

(1) shall be delivered to the party taking the deposition upon signature by / 
the deponent; or upon completion, if signature is waived on the record by the J 
deponent and all interested parties; or upon certification by the reporter that, 
following reasonable notice to the deponent and deponent's attorney (if any) of J 
the availability of the transcript for signature, the deponent has failed or re­
fused to sign it; 

(2) shall be retained by the party to whom it is delivered to be available for 
appropriate use by any party in a hearing or trial of the case; and 

(3) shall be filed with the Clerk at' least 3 days before commencement of 
trial, or as otherwise ordered by the Presiding Judge, if any portion of the I 
deposition is reasonably expected to be used at trial. A 
> (c) Form of Interrogatories and Requests for Admissions. All interrogatories 
and requests for admissions must be tailored for the particular suit in which 
they are filed and for the party to whom they are directed. Interrogatories and 
requests for admission shall be served in duplicate and, after each interrogatory 
and request for admission, there shall be a sufficient space for the response. 
If required, additional sheets may be attached for the completion of the re­
sponse. 

(d) Answers to Interrogatories and Requests for Admissions. If the duplicate 
copy of the interrogatories or requests for admissions is not used, then answer­
ing counsel shall restate each interrogatory or request immediately before the 
appropriate answer or response. 

(Amended May, 1983 by Misc. Order No. 29.) 



FEDERAL LOCAL COURT RULES Texas (S.D.) 

Rale 10. Filing Requirements. 
A. Preparation of Civil Cover Sheet—Form JS-Uc The Clerk of the Court 

shall not file any complaint in any civil action until the Attorney in Charge 
has completed and tendered to the Clerk a Civil Cover Sheet. This Rule shall 
not apply to pro se plaintiffs. 

B. Summons. Rule 4, Fed R Civ P, amended January 12, 1983, effective 
February 26, 1983 (Public Law 97-462) will be strictly followed, except that 
the Clerk will not be required to issue summons upon the filing of a complaint' 
under Rule 4 ( a ) , Fed R Civ P, in any civil action until the Attorney in Charge ' 
(or any plaintiff if acting pro se, unless such plaintiff is a prisoner) has sub­
mitted to the Clerk properly completed summons forms or Third Party summons 
forms, together with sufficient copies for service. 

The Clerk will make process forms available to counsel upon request. 
C. Naturalization Petitions. Every petition for naturalization proffered for 

filing must bear the signature of a Designated Examiner of the Immigration 
and Naturalization Service signifying that the said service has conducted a 
preliminary investigation and a preliminary examination of the applicant. 
[Added, effective 7-1-33.] 

D. General Requirements. Whenever any paper is offered for filing, the 
original shall be tendered to the Clerk, and not the individual Judge. A plead­
ing in a statutory three-judge case shall so state, and an original and two (2) 
copies shall be tendered. Additionally, each paper offered for filing in any case: 

(1) Shall bear on its face the caption required by Rule 10(a), Fed R Civ P 
(including the name and party designation of the person filing it and a state­
ment of its character, such as "Defendant John Doe's Motion for Partial Sum­
mary Judgment"); 

(2) Shall be typewritten or printed legibly without abbreviation or obtrusive 
interlineation, except where such abbreviation may be for the purpose of ref­
erence; 

(3) Shall bear at its end a certificate reflecting how and when service thereof 
has been made or why service is not required; and 

(4) Shall be bound at the top only, and shall not be enclosed in a manuscript 
cover (commonly called a "blueback" or "file back") or other cover. 

E. Requirements for Certain Papers. 
(1) Jury Demand. Every pleading in which a jury is demanded shall bear 

at the top, immediately below the case number, a statement that a jury is 
demanded. 

(2) Removal Petitions. Every petition for removal shall be accompanied by 
copies of all pleadings and other documents filed with the Court from which 
the petition seeks removal and shall state, immediately below the case number, whether 
or not a jury was demanded prior to removal. [Amended, effective 7-1-83.) 

(3) Discovery. Every answer, objection, or other response to any interrogatory or 
request for admission or to produce shall be preceded by the question or request to which 
the response pertains. 

(4) Interrogatories. No party shall serve more than thirty (30) interrogatories, 
including subparts, without leave of the Judge first obtained. 

y F. Documents Not to be Filed. Pursuant to Rule 5(d), Fed R Civ P, depositions^ 
interrogatories, answers to interrogatories, requests for production or inspection, | 

I responses to those requests and other discovery material shall not be filed with the Clerk. I 
I When any such document is needed in connection with a pretrial procedure, those 

portions which are relevant shall be submitted to the Court as an exhibit to a motion or ! 
answer thereto. Any of this material needed at trial or hearing shall be introduced in J 

\ open court as provided by the Federal Rules. [Amended, effective 7-1-83.] / 
* G. Sanctions. Any paper offered for filing which is not easily legible or which 

otherwise does not conform to the requirements of this Rule may, for that cause or for 
other good cause, be ordered stricken from the file by the Judge on motion or sua sponte. 



FEDERAL LOCAL COURT RULES Texas (W.D.) 

Rule 300-1. Pleadings and Filing Papers. 
All pleadings in civil and criminal cases shall be furnished to the clerk in 

duplicate by the parties to said cause, the "Original" of which shall be marked 
and filed, and the remaining copy shall be sent to the judge on whose docket 
the case is placed provided, however, that depositions, interrogatories (See 
Local Rule 300-6), requests for documents, requests for admissions, and answers 
and responses thereto shall not be filed unless on order of the court or unless 
they are needed for use in a trial or hearing. 

Papers presented for filing shall contain an acknowledgement of service by the 
person served or proof of service in the form of a statement of the date and 
manner of service and of the names of the persons served certified by the person 
who made service. Proof of service may appear on or be affixed to the papers 
filed. The clerk may permit papers to be filed without acknowledgement of 
proof of service but shall require such to be filed promptly thereafter. [Added 
6-1-34.] 

The originals of all stenographically reported depositions shall be delivered to 
the party taking the depositions, 

(1) Upon signature by the deponent, or 

(2) Upon completion if signature is waived on the record by the deponent and 
all interested parties, or, 

(3) Upon certification by the shorthand reporter that following reasonable no­
tice to the deponent and deponent's attorney (if any) of the availability of the 
transcript for signature, the deponent has failed or refused to sign it. 

The original of a deposition shall be retained by the party to whom it is deliv­
ered to be available for appropriate use by any party in a hearing or a trial 
of the case. 

All pleadings, motions, orders and papers shall, when offered for filing be 
plainly written or printed without erasures or interlineations materially defac­
ing them, and shall be endorsed with the style of the case and the character of 
the paper. Orders and judgments shall be completely separate from all other 
papers. If documents not conforming to this rule are offered, the clerk, before 
receiving them, shall require the consent of a judge. 

The clerk is authorized and instructed to require a complete and executed AO 
Form JS 44(a), Civil Cover Sheet, which shall accompany each civil case to be 
filed. The clerk is instructed to reject for filing anv civil case which is not ac­
companied by a complete and executed Civil Cover Sheet. Persons filing civil 
cases, who are at the time of such filing in the custody of Civil, State or Federal 
institutions, and persons filing civiil cases pro se, are exempted from the forego­
ing requirements. 

Papers presented for filing shall contain an acknowledgement of service by 
the person served or proof of service in the form of and the names of the persons 
served certified by the person who made service. Proof of service may appear 
on or be affixed to the papers filed. The clerk may permit papers to be filed 
without acknowledgement of proof of service but shall require such to be filed 
promptly thereafter. [Paragraph added 6-22-84.] 



FEDERAL LOCAL COURT RULES Washington (W.D.) 

/ 

CR 5 . Service and Filing of Pleadings and Other Papers . 
(a) Service of Copies. On or before the date required by these rules or by order of 

the Court for the filing of briefs, memoranda of authorities, forms of pretrial orders (or 
memoranda pertaining thereto), suggested questions for voir dire examination of the 
jury, proposed findings of fact and conclusions of law, and motions (including affidavits 
and exhibits in support of motions), the original and a duplicate copy of all such papers 
shall be delivered to the clerk of this court. The originals and copies of all such papers 
must indicate in the upper right-hand corner the name of the judge or magistrate to 
whom the copies are to be delivered No original of these papers shall be accepted for 
filing by the clerk unless a copy for the Court has also been provided. 

The original and three copies of requested instructions to the jury shall be delivered to 
the clerk. See Local Rule CR 51. 

[Amended 7-20-84.] 
(b) Manner of Service. Service of all papers requiring service under these rules may 

be made in the manner specified in Rule 5(b) of the Federal Rules of Civil Procedure. If 
any paper is served by delivery of a copy, the delivery may be performed by any person of 
suitable age and discretion, unless otherwise expressly provided in the Federal Rules of 
Civil Procedure. 

(c) Reserved. v 
f (d) Filing of Depositions, Interrogatories, Requests for Production and Requests for 

Admissions. Depositions, interrogatories, requests for production or inspection, 
requests for admissions and the responses thereto shall not be filed with the court or 
clerk of court. This rule shall not preclude their use as exhibits or as evidence on a 

I motion or at a trial. [Added, effective 6-1-83.] / 
^ (e) Place of Filing and Trial. 

(1) All civil cases in which all defendants reside, or in which the claim arose, in the 
counties of Clark, Cowlitz, Grays Harbor, Lewis, Mason, Pacific, Pierce, Skamania, 
Thurston and Wahkiakum, shall be filed at Tacoma. The same criteria as set out above 
shall be used to determine the place of filing of cases removed from state courts. 
[Amended 12-22-81.] 

(2) Once a case has been filed in a particular city, the permanent cases records will be 
maintained there. When a case is assigned for all purposes to a Judge residing in a city 
other than the place of filing, the files will be maintained at the city in this district where 
that Judge has his office, during the pendency of the action. For convenience, all papers 
related to a case should be presented for filing in the city where the case file is being 
maintained. 

(f) Proof of Service. Proof of service of all papers required or permitted to be 
served, other than those for which a method of proof is prescribed in the Federal Rules of 
Civil Procedure, shall be filed in the Clerk's office promptly and in any event before 
action is to be taken thereon by the Court or the parties. The proof shall show the day 
and manner of service and may be by written acknowledgment of service, by certificate 
of a member of the bar of this Court, by affidavit of the person who served the papers, or 
by any other proof satisfactory to the Court. 

Failure to make the proof of service required by this subdivision does not affect the 
validity of the service and the Court may at any time allow the proof of service to be 



FEDERAL LOCAL COURT RULES West Virginia (N. D.) 

Rule 2.08. Discovery. 

(a) Motion for Discovery Conference. A motion for a discovery conference 
under Federal Rule of Civil Procedure 26(f) , shall be filed no later than 
thirty (30) days prior to the expiration date for discovery under Rule 2.12. 

/ (b) Service and Filing of Discovery Material. V 
| (1) Interrogatories, requests for documents, requests for admissions, and 
I answers and responses thereto shall be served upon other counsel and parties 

but shall not be filed with the Court unless on order of the Court or for use 
[ in the proceeding. The party responsible for service of the discovery material 

shall retain the original and become the custodian. The original of all depo­
sitions upon oral examination shall be retained by the party taking such depo-

f sition. 
i (2) If relief is sought under any of the Federal Rules of Civil Procedure, 
\ copies of the discovery matters in dispute shall be filed with the Court con-
1 texnporaneously with any motion filed under these rules by the party seeking 
I to invoke the Court's relief. 
j (3) If depositions, interrogatories, requests for documents, requests for ad-
I missions, answers or responses are to be used at trial or are necessary to a 
I pretrial or post-trial motion, the portions to be used shall be filed with the 
j Clerk at the outset of the trial or at the filing of the motion insofar as their 
I use can be reasonably anticipated by the parties having custody thereof. 
I (4) When documentation of discovery not previously in the record is needed 
I for appeal purposes, upon an application and order of the Court or by stipula-
f tion of counsel, the necessary discovery papers shall be filed with the Clerk. 
\ (c) Service; Form of Interrogatories and Answers or Objections. When in­

terrogatories are served upon another party pursuant to Federal Rules of Civil 
Procedure 33, the original and two (2) copies thereof shall be served upon the 
party who is to answer such interrogatories. Interrogatories shall be prepared 
in such fashion that sufficient space is provided immediately after each inter­
rogatory or subsection thereof for insertion of the answer or objection and sup­
porting reasons for the objection. If there is insufficient space to answer or 
object to an interrogatory, the remainder of the answer or objection shall follow 
on a supplemental sheet. The answers shall be under oath. 

In lieu of the foregoing procedure, the answering party may retype the ques­
tions, with the answers following immediately thereafter. 

(d) Form of Objections to Requests for Admissions. Objections to requests 
for admissions pursuant to Federal Rules of Civil Procedure 36, shall identify 
and quote verbatim each request for admission to which objection is made and 
the supporting reasons for the objection. 

(e) Supplemental Answers to Interrogatories. Upon discovery by any party 
of information which renders that party's prior answers to interrogatories sub­
stantially inaccurate, incomplete or untrue, such party shall serve appropriate 
supplemental answers with reasonable promptness on all counsel or parties. 

(f) Statement of Conference to Resolve Objections. Counsel for movant in 
all discovery motions shall file with the Court within ten (10) days after filing 
of the respondent's brief a statement certifying that he has conferred with 
counsel for the opposing party in an effort in good faith to resolve by agreement 
the issues raised by the motion without the intervention of the Court, together 



FEDERAL LOCAL OOUBT RULES West Virginia (S.D.) 

Rule 2 .04. Discovery-
(a) Scheduling. Once issues are joined, the Court will establish a binding discovery 

schedule by issuing a time frame order (Appendix of Forms, Form 1) under which all 
discovery will be completed. "Completed" means that all discovery, objections, motions 
to compel and all other motions and replies relating to discovery in this action must be 
filed and/or noticed in time for the party objecting or responding to have opportunity 
under the Rules of Civil Procedure to make responses. Counsel will have twenty-one days 
to move for modifications of the discovery schedule established by the time frame order. 

/ (b) Filing of Discovery. Depositions, interrogatories, requests for production of doc­
uments and reports, requests for admissions and answers and responses thereto are not ] 
to be filed with the Clerk unless on order of the Court, but certificates of service are to be 
filed with the Clerk. (Appendix of Forms, Form 3). The party obtaining any such I 
material through discovery is responsible for its custody, preservation and delivery to the 
Court if needed or so ordered, and such responsibility shall not terminate upon dismissal 
of any party while the action is still pending. The custodial responsibility of the dis- I 

/ missed party may be discharged by agreement to transfer the custody of relevant discov-
I ery to one or more of the remaining parties with certificate filed with the Clerk evidenc- I 

ing the transaction. 1 
Material obtained through discovery which is to be used in support of, or in resistance I 

I to, a summary judgment motion, or for evidentiary purposes at trial, ehall be filed with I 
I the Clerk with the summary judgment papers, or upon entry of the final pretrial order, J 

respectively. * 
(c) Interrogatories: Limitations and Forms. Unless otherwise permitted by the 

Court for good cause shown, no party shall serve upon any other party, at one time or 
cumulatively, more than 40 written interrogatories, including all parts and subparts, 
pursuant to Rule 33, F.RCiv.P. Interrogatories shall be prepared in such a fashion so 
that sufficient space for insertion of the answer is provided after each interrogatory. The 
answering party shall insert answers on that copy served upon him and serve one copy 
on the issuing party. If insufficient space exists on the original for insertion of answers, 
the answering party shall retype each interrogatory and insert the entire answer immedi­
ately thereafter. 

(d) Objections, Motions to Compel and Waiver. An objection to any interrogatory, 
notice of deposition, request or application under Rules 26 through 37, F.R.Civ.PM shall 
be filed within 30 days after service of the interrogatory, notice of deposition, request or 
application unless otherwise ordered by the Court. Any such objection not filed within 30 

days shall be waived. Any such objection shall not extend the time within which the 
objecting party must otherwise appear for or respond to any discovery matter to which 
no objection was filed. 

Objections to interrogatories shall state the grounds therefor and cite the pertinent 
authorities relied upon. 

After a discovery request is objected to, not complied with, ignored or not responded to 
within time, the party initiating the discovery shall bring the matter before the Judge or 
Magistrate by proper motion pursuant to Rule 37, F.RXiv.P., to compel an answer, 
production, designation, deposition or inspection. Any such motion shall be accompa­
nied by a statement which shall set forth verbatim each discovery request and any 
response thereto to which exception is taken. In addition, the movant shall include a 
statement of the grounds and pertinent authorities relied upon. If the discovery request 
is ignored, the movant need only file a motion to compel without setting forth in 
verbatim form the requested discovery and without filing a memorandum of authorities. 

Motions to compel or other motions in aid of discovery not filed within 30 days after 
the response to discovery was due are waived and, in no event, provide an excuse, good 
cause or reason to delay trial or modify the time frame order. Prior to filing a motion to 
compel or other motion in aid of discovery, counsel shall confer and proceed in good faith 
to resolve each dispute arising out of any discovery request. The motion shall contain a 
statement that counsel have conferred and failed to resolve ail disputes. 

(e) Signature of Attorney on Discovery Requests, Responses and Objections. The 
sanctions available under Rule 26(g), F.R.Civ.PM will be strictly enforced. 

(f) Extension of Time Private agreements to extend discovery beyond the cutoff 
date as set in the time frame order will be respected by the Court if the extension does 
not affect the trial date or other interim scheduled dates. A discovery dispute which 
arises from an event of private agreement to extend discovery will not be resolved by the 
Court. 

(g) Depositions de bene esse. Depositions de bene esse are not governed by the 
Local Rules applicable to discovery. 



Wisconsin <E. D.) FEDERAL LOCAL COURT RULES 

Rule 5. Files and Filing. 
Section 5.01. Form. All legal papers in an action, except transcripts, shall 

be filed in the form of an original and one copy. The judge or magistrate to 
whom the case is assigned may waive this requirement. Every legal paper 
filed shall contain the typed name, address, and telephone number of the at­
torney or person submitting it, the name of a person and the firm to whom 
inquiries may be directed, and the name of the party on whose behalf it is filed. 
All legal papers filed shall be on 8 ^ x 11 inch paper and shall be fastened at 
the top without backing or special binding. 

Section 5.02. Place of Filing. All legal papers shall be filed in the office 
of the clerk of court and not in the chambers of the judge or magistrate. The 
clerk shall retain the original of the paper filed, except the original of an order 
submitted for signature, and shall transmit the copy to the judge or magistrate. 
If a legal paper is filed less than forty-eight (48) hours before the court has 
stated it is due in the chambers of the court, the attorney or the person making 
the filing shall be responsible for transmitting a copy to the chambers of that 
judge or magistrate. 

Section 5.03. Responsive Pleadings. Responsive pleadings shall be made in 
numbered paragraphs corresponding to the paragraphs of the pleading to which 
it refers. 

Section 5.04. Discovery Materials. y 
/ (a) Notices of depositions, depositions upon oral examination, interrogatories, 
I requests for production of documents, requests for admissions, and answers 
/ thereto, shall not be filed with the clerk of court, except when ordered by the 
J court or when relevant to a pending motion. When the document is relevant to 

a pending motion, the party submitting it shall clearly designate on the face of 
[ the document or on an accompanying paper the motion in relation to which 

the document is submitted. In select cases, the court may designate that dis-
1 covery materials be filed. 

^ (b) In actions in which any of the parties are proceeding pro se, the provi­
sions of Local Rule 5.04(a) shall not apply and the documents enumerated in 
said rule shall be filed with the clerk of the court at the time they are served 
on the adverse party. 
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FEDERAL LOCAL COURT RULES California (S. D.) 

Rule 231. Depositions. 

231-5. Opening and Repealing by Clerk. 
Upon receipt of a deposition, the clerk, unless otherwise ordered by the court, 

shall open, file and reseal it. 
231-6. Filing. 
Unless filing is ordered by the court on motion of a party or upon its own 

motion, depositions upon oral examination need not be filed unless and until 
they are used in the proceedings. 

[Amended 8-1-84.] 
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Rule 315. Discovery. 
Unless expressly required by the Federal Rules of Civil Procedure, papers 

relating to any discovery proceeding need not be filed with the Court. However, 
every time a discovery document is served upon an op;>osing counsel, proof of 
service must be filed with the Court. The pertinent parts of discovery docu­
ments, as to which rulings are sought, must be included in the motion papers. 



Vermont FEDERAL LOCAL COURT RULES 

Rale No. 4. Discovery. 

E. Discovery Paper* in Civil Actions, 
I. Pursuant to Rule 6(d) of the Federal Rules of Civil Procedure, all deposi­

tions upon oral examination and interrogatories, requests for documents, re­
quests for admission, and answers and responses thereto need not be filed with 
the court unless required in support of interlocutory motions or for use at 
the time of trial. 
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Missouri FEDERAL LOCAL COURT RULES 

Rule 9. Depositions. 

(B) Unless otherwise ordered by the Court, in civil cases, the original of a deposition 
shall not be filed until the day of trial, at which time the party who caused the deposition 
to be taken shall file the original of the deposition with the Court If depositions are 
needed to support motions, affidavits, etc., copies of the appropriate receipts of the 
depositions shall be attached to the pleading or motion. 

[Added 10-16-85.] 
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STEPHEN B. NEBEKER and 
KEITH A. KELLY of 
RAY, QUINNEY & NEBEKER 
Attorneys for Appellant 

Utah Power & Light Company 
400 Deseret Building 
79 South Main Street 
P. 0. Box 45385 
Salt Lake City, Utah 84145-0385 
Telephone: (801) 532-1500 

ROBERT GORDON, 
DAVID A. WESTERBY and 
MICHAEL G. JENKINS of 
UTAH POWER & LIGHT COMPANY 
1407 West North Temple 
Salt Lake City, Utah 84140 
Telephone: (801) 535-4265 

IN THE SUPREME COURT OF THE STATE OF UTAH 

ooOoo 

JANICE FAYE CARTER, et al., : 

Plaintiffs, : Case No. 870340 

v. : Priority No. 14b 

UTAH POWER & LIGHT COMPANY, : 
et al., 

Defendants- AFFIDAVIT OF DWAYNE CASE 
Appellants, 

SOCIETY OF PROFESSIONAL : 
JOURNALISTS; KUTV INC.; KEARNS-
TRIBUTE CORP.; DESERET NEWS : 
PUBLISHING CO.; THE STANDARD 
CORP.; BONNEVILLE INTERNATIONAL, : 
INC.; and UNITED TELEVISION, 
INC., : 

Intervenors- : 
Respondents . 

ooOoo 



Dwayne Case, having been duly sworn, states the following 

based upon his personal knowledge: 

1. He is the chief deputy clerk for the Utah County 

clerk's office of the Fourth Judicial District of Utah. His 

duties in this position include assisting Mr. William F. Huish, 

Utah County clerk for the Fourth Judicial District, and 

supervising control of documents filed with the Utah County Court 

clerk. He has served as the chief deputy clerk in Utah County 

continuously since 1975. 

2. He consulted with Mr. Huish regarding the statement 

and Mr. Huish indicated to him his approval for giving of this 

statement. 

3. It is the policy of the Utah County Court clerk that 

depositions filed with the clerk are not considered part of the 

public record until they are ordered published by the court. 

Thus, unpublished depositions are not available to the public. 

4. To his knowledge the press were denied access to the 

depositions taken in Carter et al v. Utah Power & Light, et al, 

Civil No. 68596, based upon the long-standing policy of the Utah 

County clerk that unpublished depositions are not subject to a 

right of public access. 

DATED this O-— day of March, 1988. 



STATE OF UTAH 

COUNTY OF SALT LAKE 

On the 5 

ss 
) 

day of March, 1988, personally appeared 

before me Dwayne Case, known by me to be the signer of the 

foregoing document, who duly acknowledged to me that he executed 

the same. 

My Commission Expires: 
/ N d t a r y P u M j c f) 
^ - — - R e s i d i n g a F -fatt 

1003K 
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Minutes of the Advisory Committee on the 
Rules of Civil Procedure 

Held in the State Capitol Building 

May 8, 1985 

The meeting convened at 4:12 p.m., May 8, 1985, in Room 
No. 428 of the State Capitol Building. Present were: 

Robert S. Campbell, 
Jr., Chairman 

Geoffrey J. Butler 
Robert A. Echard 
C. Douglas Floyd 
Hon. J. Thomas Greene 

Darwin C. Hansen 
Hon. Timothy R. Hanson 
John K. Morris 
Stephen B. Nebeker 
Arthur H. Nielsen 
Gordon L. Roberts 

Committee Resignations and Vacancies 

Chairman Campbell noted that following this meeting 
Professor Floyd will resign to return to private practice in 
California. Chairman Campbell suggested that any member of 
the Committee should submit any names to the Chairman for 
transmittal to the Chief Justice of those who might fill the 
vacancies created by the resignation of Professor Floyd and 
E. Earl Greenwood. 

Approval of Minutes 

The Committee unanimously approved the minutes of the 
March 13, 1985, and April 10, 1985, meetings. 

Rule 4 

Judge Hanson reviewed with the Committee the final draft 
of proposed Rule 4, which his subcommittee prepared. (That 
draft is dated May 1, 1985.) The Committee then discussed 
the following provisions of that draft. 

Rule 4(e)(4).—There was some disagreement among 
Committee members whether to retain the phrase "within the 
state" from the clause lf[i]f no such officer or agent can be 
found within the state." Professor Morris and Judge Hanson 
were in favor of deleting the phrase. They were concerned 
that if all that were required of an attorney was to search 
for an officer or agent within the state, he might serve 
someone who does not know anything about the controversy, 
such as a cashier at a 7-Eleven Store in the case of serving 
Southland Corporation. Professor Morris stressed that the 
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concern is fair notice, not just obtaining jurisdiction, and 
fair notice requires service upon responsible people. 

Mr. Echard was in favor of keeping the phrase in because 
it limits the scope of an attorney's search. Otherwise, an 
attorney may have to search throughout the United States 
before he could serve someone within the state. 

Mr. Nielsen observed that the current rule works well and 
requires only that a search be made "within the county." He 
was concerned about the amount of diligence that may be 
required if the rule does not set a limit such as "within the 
county" or "within the state." Judge Hanson replied that he 
did not believe that a rule without a limit would require an 
attorney to look in every "nook and cranny" of the United 
States for an officer or an agent. 

Chairman Campbell called for a vote on the issue, and the 
majority voted to leave the phrase "within the state" in the 
proposed rule. Subcommittee members Judge Hanson and 
Professor Morris, however, voted against it. 

Rule 4(g).—Judge Hanson reported that the subcommittee 
added the last phrase, "to the extent reasonably possible or 
practicable," to Rule 4(g) to satisfy Professor Floyd's 
concerns that the rule requires that attorneys must only act 
within the limits of practicability as discussed in Mullane 
v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). 
Professor Floyd said that this last addition satisfies his 
concerns. 

Rule 4(b).—The Committee then considered Mr. Nielsen's 
suggestion that Rule 4(b) be revised to solve the ambiguity 
created by the phrase "the action shall be deemed 
dismissed." Judge Hanson drafted a proposed rule, which 
Judge Hanson read to the Committee. This proposed rule would 
require a party to make a motion to dismiss the case. Mr. 
Nielsen said that his concerns would be satisfied by Judge 
Hanson's proposed rule. Chairman Campbell suggested some 
grammatical changes to Judge Hanson's draft, to which the 
Committee agreed. A motion was then made and seconded to 
approve the proposed rule. This motion was unanimously 
carried. 

Rule 4(1).—The Committee discussed whether to alert the 
Bar that subpart (1) of the current rule, "Service of Process 
by Telegraph or Telephone," had been deleted by (a) either 
reserving the subpart designation and replacing the text with 
a committee note explaining why it was deleted or (b) not 
reserving the subpart designation and designating another 
provision as subpart (1) and explaining the Committee's 
action in a footnote. The Committee preferred to adopt a 
footnote instead of reserving the designation. 
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The Committee then voted on a motion to approve Rule 4 as 
contained in Judge Hanson's May 1, 1985, draft, with the 
inclusion of his proposed draft of Rule 4(b). The Committee 
unanimously approved that motion. As approved by the 
Committee, Rule 4 is set out in Attachment No. 1 hereto.1 

Rule 5(d) 

Chairman Campbell invited the Committee to discuss 
proposed Rule 5(d) as drafted by Judge Hanson. Chairman 
Campbell noted that Judge Hanson's draft parallels federal 
Rule 5(d). Mr. Echard was concerned about the proposal. He 
wanted a rule that is uniform throughout the state. 
Professor Morris was concerned about adopting a stringent 
uniform rule and was in favor of Judge Hanson's proposal 
because it allows each judge to accommodate individual cases 
or the case load of a particular district. Judge Hanson said 
that multi-judge districts, such as the one he is in, 
generally draft local rules that all judges in the district 
follow. He said that each district has its own problems and 
this rule would allow the districts to accommodate their 
individual problems. 

Mr. Echard said he was in favor of a uniform rule 
because, to a degree, this Committee should promote 
uniformity. Otherwise, the Committee invites mistakes. 

Mr. Hansen suggested that the Committee draft a rule that 
is consistent with the Third District's present local rule, 
but then allow an exception allowing for flexibility among 
the smaller districts. This would assure that the major 
districts would be uniform, but still allow the smaller 
districts to have flexibility. 

Chairman Campbell said that he favored Judge Hanson's 
proposed Rule 5(d) because it allows for flexibility 
depending on the size of the district and that any problems 
in lack of uniformity can be remedied by attorneys requesting 
copies of the local rules. But Mr. Echard said that he was 
concerned about the smaller practitioner whose clients cannot 
afford the time required to research the local rules. 

Mr. Nielsen suggested that if an attorney were afraid of 
making a mistake, he could always offer to file the 
material. This way he would be assured to comply with the 
rule. 

1. The Committee Chairman and recording secretary have 
suggested certain housekeeping corrections of grammar and 
punctuation, which are underlined in the attached Rule 4. 
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Mr. Nebeker observed that there are some serious problems 
with inconsistency of districts. For example, he said, the 
clerk of the Fourth District Court requires that papers be 
signed in black ink, and he recently had some papers sent 
back to him because he did not sign them in black ink. He 
said that this puts an unusual burden on attorneys to be 
aware of the local rules and that there are some serious 
problems because, even if an attorney errs on the safe side, 
the clerk may not accept the filing. 

The Committee then entertained a motion to approve the 
draft of Rule 5(d). A vote was taken, and all were in favor 
of that motion except Mr. Echard. As approved by the 
Committee, Rule 5(d) reads as set out in Attachment No. 2. 

After approval of the rule, Mr. Echard asked if the rule 
will be applied on a case-by-case basis. Chairman Campbell 
said that a committee note should be drafted that encourages 
the court to adopt a local rule which will apply in most 
cases. 

Rules 19, 22, and 24 

The Committee then turned its attention to Rules 19, 22, 
and 24. Professor Floyd reported that Rules 19 and 24 
parallel federal Rules 19 and 24 before their recent 
modification. Rule 22, however, parallels current federal 
Rule 22. He proposed that the Committee adopt the current 
federal Rules 19 and 24, with some modifications to conform 
to Utah's statutes and rules. 

Rule 19 

Rule 19(a).—Professor Floyd reviewed with the Committee 
Utah's current Rule 19(a). He pointed out that Rule 19(a) 
does not explain or identify what persons have a "joint 
interest" or who are "indispensable parties." The new 
federal rule, however, explains these phrases. The federal 
rule includes a standard of practical prejudice that 
identifies parties who have a "joint interest" or who are 
"indispensable parties." 

Mr. Roberts said that the rule's provision on venue may 
not be necessary, and he suggested that the Committee strike 
the last sentence of federal Rule 19(b) because in Utah an 
attorney can bring people in on a statewide basis. Chairman 
Campbell, however, was concerned about venue in real property 
cases. Mr. Nielsen suggested that the Committee study the 
venue problem before a final determination is made on whether 
to strike the last sentence. The Committee agreed. 
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Rule 19(b).—Professor Floyd said that he did not see any 
reason why the new federal Rule 19(b) should not be adopted. 
He observed that federal Rule 19(b) is complicated, but it is 
a logical improvement over the current rule. It works well 
in the federal courts, and there are treatises and good case 
law construing that rule. Professor Morris agreed. He said 
that the prior federal Rule 19 had undergone a lot of 
criticism and this new Rule 19 is a dramatic improvement. 

Rule 19(c).—Professor Floyd reported that federal 
Rule 19(c) contains the cross-references like the current 
Utah Rule 19(a). 

A motion was then made to approve adoption of federal 
Rule 19 and reserve the issue of venue for further discussion 
at a later date. This motion passed unanimously. As 
approved by the Committee, Rule 19 reads as set forth in 
Attachment No. 3. 

Rule 24 

Rule 24(a).—Professor Floyd reviewed the difference 
between the current federal Rule 24(a) and the current Utah 
Rule 24(a). He observed that the current federal rule is 
considerably broader in allowing intervention by right than 
the current Utah rule. 

Rule 24(b).—Professor Floyd said that there was 
significant difference between the current federal rule on 
permissive intervention and the current Utah provision found 
in Rule 24(b). 

Rule 24(c).—Professor Floyd reported that the current 
federal rule adds language about statutes of intervention. 
Chairman Campbell questioned whether that should belong in 
the Utah rule. Professor Floyd responded that those 
references to the statutes of intervention are there, as far 
as he can tell, merely to jog the memory. 

Professor Floyd then recommended that the Committee adopt 
the current federal Rule 24 because it is broader and better 
focused on the prejudice considerations necessary for 
intervention. 

Professor Morris proposed that the Committee only approve 
federal Rule 24(a) and that subpart (b) be left as it now 
appears in the Utah rules. The Committee considered a motion 
to merely adopt Rule 24(a) of the federal rules, and this 
motion passed unanimously. As approved by the Committee, 
Rule 24 reads as set out in Attachment No. 4. 
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Rule 22 

Professor Floyd reported that the current Utah Rule 22 is 
the same as the current federal rule except for the federal 
statutory language. Professor Floyd was in favor of not 
altering Rule 22. A motion was made to approve current Utah 
Rule 22, and that motion was unanimously carried. As 
approved by the Committee, Rule 22 remains unchanged. 

Rule 26 

The Committee began its consideration of the discovery 
rules by discussing Rule 26. 

Subcommittee member Mr. Nielsen reported on the proposed 
alterations to Rule 26. He observed that in general the 
subcommittee has adopted the federal rule. One difference 
from the current Utah rule is language that makes attorneys 
responsible for discovery abuse. Chairman Campbell said that 
this provision addresses the Supreme Court and the Judicial 
Conference's concern about the cost and abuse of discovery. 

Mr. Roberts said that the Committee should discuss the 
general philosophy behind the discovery rules and determine 
whether there is a difference between state and federal 
practice that requires different discovery rules. Professor 
Morris agreed and said that because Rule 26 is the 
fundamental rule behind discovery, the Committee ought to 
examine Rule 26 closely. 

Mr. Nielsen then discussed the subcommittee's 
recommendation that the Committee approve a provision for a 
discovery conference as found in federal Rule 26(f)• Judge 
Hanson said that such a provision is needed because Rule 16 
requires that discovery conferences be scheduled. Judge 
Hanson observed that there is a problem with discovery 
conferences because these conferences have the potential of 
consuming an inordinate amount of the court's time. 
Consequently, trial judges do not want to leave the 
impression that a discovery conference ought to be held in 
every case. Mr. Nielsen responded that the proposed rule may 
avoid this problem rather than aggravate it because the 
current rule does not outline how to involve the court in 
discovery problems, such as how to deal with an uncooperative 
party. 

Mr. Nielsen then reviewed proposed Rule 26(g), which is 
entitled "Signing of Discovery Request, Response, and 
Objections.11 Mr. Echard observed that this contains the same 
certification concept as that found in Rule 11. 
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Chairman Campbell then invited a discussion on the 
general philosophy behind Rule 26. 

Mr. Roberts said that there is a hue and cry about the 
cost and abuse of discovery. He said that an attorney 
usually discovers ninety percent of the facts after five 
percent of the discovery effort. He reported that there are 
proponents who want to do away with interrogatories or to 
limit interrogatories. For example, Wyoming has a limit of 
thirty interrogatories. Mr. Roberts suggested that this 
Committee should approve rules that restrict written 
interrogatories and restrict the scope of Rule 34 (production 
of documents). He observed that depositions are less abused 
and probably most effective in discovery. He admitted that 
this was a revolutionary idea, which would require the 
Committee to balance the quality of justice with the cost of 
discovery. 

Judge Greene suggested that discovery conferences could 
be used to set limits. Chairman Campbell agreed and added 
that he has concluded from his experience that most judges 
will cooperate in stopping discovery abuse. 

Mr. Echard felt that abuses will still go on even with 
the availability of the discovery conference because 
attorneys will still propound an abusive number of 
interrogatories, but the opposing attorney will not want to 
bother the court in order to stop the abuse. 

Judge Greene suggested that the Committee members read 
current law review articles discussing the philosophy behind 
discovery rules, and these articles could act as* a foundation 
for discussion at the next meeting. Chairman Campbell agreed 
and said that he would arrange to find and distribute those 
articles. 

Conclusion 

Chairman Campbell concluded the meeting by reminding the 
Committee that the next meeting will be held the second 
Wednesday in June. 

(These minutes were submitted by Stuart W. Hinckley, 
recording secretary to the Committee.) 
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Attachment No. 1 

Rule 4. Process 

(a) Signing of Summons. The summons shall be 
signed by the plaintiff or the plaintiff's attorney 
at any time after the complaint commencing the 
action is filed. Separate summonses may be signed 
and served. 

(b) Time of Service. The summons and 
complaint shall be served within 180 days after the 
filing of the complaint or the action, on 
application of any party or upon the court's own 
initiative, shall be dismissed without prejudice, 
provided that in any action brought against two or 
more defendants on which service has been obtained 
upon one of them within the 180 days, the other or 
others may be served or appear at any time prior to 
trial. 

(c) Contents of Summons. The summons shall 
contain the name of the court, the names of the 
parties to the action, the county in which it is 
brought, be directed to the defendant, state the 
name and address of the plaintiff's attorney, if 
any, otherwise the plaintiff's address, state the 
time within which the defendant is required to 
answer the complaint in writing, and shall notify 
him that in case of his failure to do so, judgment 
by default will be rendered against him. Ifv service 
is made by publication, the summons as published 
shall briefly state the nature of the action, a 
description of the res, and the relief demanded. 

(d) By Whom Served. The summons and a copy of 
the complaint may be served in this state or any 
other state or territory of the United States, by 
the sheriff of the county where the service is made 
or his deputy, by a United States Marshall or his 
deputy, or by any other person 18 years of age or 
older at the time of service, and not a party to the 
action or his attorney. 

(e) Person to be Served—Personal Service. 
The summons and complaint shall be served together. 
The plaintiff shall furnish the person making 
service with such copies as are necessary. Service 
shall be made as follows: 

(1) Upon an individual, other than an 
infant or incompetent person, by delivering a 
copy of the summons and of the complaint to him 
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personally, or by leaving copies thereof at his 
dwelling house or usual place of abode with 
some person of suitable age and discretion 
there residing, or by delivering a copy of the 
summons and of the complaint to an agent 
authorized by appointment or by law to receive 
service of process. 

(2) Upon an infant, by delivering a copy 
thereof to such person, and also to his father, 
mother,, or guardian; or, if none can be found, 
then to any person having the care and control 
of such infant, or with whom he resides, or in 
whose service he is employed. 

(3) Upon an incompetent person, by 
delivering a copy thereof to such person and to 
his legal representative if one has been 
appointed; and in the absence of such a 
representative, on the person, if any, who has 
care, custody or control of the incompetent 
person. 

(4) Upon any corporation, not herein 
otherwise provided for, upon a partnership or 
other unincorporated association which is 
subject to suit under a common name, by 
delivering a copy of the summons and of the 
complaint to an officer, a managing or general 
agent, or other agent authorized by appointment 
or by law to receive service of process and, if 
the agent is one authorized by statute to 
receive service and the statute so requires, by 
also mailing a copy to the defendant. If no 
such officer or agent can be found within the 
state, and the defendant has, or advertises or 
holds itself out as having an office or place 
of business within the state or otherwise, or 
does business within this state or elsewhere, 
then upon the person doing such business or in 
charge of such office or place of business. 

(5) Upon an incorporated city, by 
delivering a copy thereof to the mayor or 
recorder; upon an incorporated town, by 
delivering a copy thereof to the president or 
clerk of the board of trustees. 

(6) Upon a county, by delivering a copy 
thereof to a county commissioner or the county 
clerk of such county. 
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(7) Upon a school district or board of 
education^ by delivering a copy thereof to the 
president or clerk of the board. 

(8) Upon an irrigation or drainage 
district, by delivering a copy to the president 
or secretary of its board. 

(9) Upon the state of Utah, in such cases 
as by law are authorized to be brought against 
the state, by delivering a copy thereof to the 
attorney general, and any other persons or 
agencies required by statute to be served. 

(10) Upon a department or agency of the 
state of Utah, or upon any public board, 
commission^ or body, subject to suit, by 
delivering a copy thereof to any member of its 
governing board, or to its executive employee 
or secretary. 

(f) Provisions for Service in a Foreign 
Country. The summons and complaint may be served in 
a foreign country in any of the following fashions: 

(1) In the manner prescribed by the law 
of the foreign country for service in that 
country in an action in any of its courts of 
general jurisdiction; 

(2) Upon an individual, by delivery to 
him personally; and upon a corporation,• a 
partnership, or an association^ by delivering 
to an officer or a managing or general agent; 
or in either instance by any form of mail, 
requiring a signed receipt, to be addressed and 
dispatched by the clerk of the court to the 
party to be served as ordered by the court; 

(3) Service under subpart (2) may be made 
by any person who is not a party to the action 
or his attorney, and is not less than 18 years 
of age, or who is designated by order of the 
court, or by the foreign court; 

(4) Return. Proof of service may be made 
as prescribed in these Rules for service within 
this state, or by the law of the foreign 
country, or by order of the court. When 
service is made pursuant to subpart (2) of this 
subdivision, proof of service shall include a 
receipt signed by the addressee, or other 
evidence of delivery to the addressee 
satisfactory to the court. 
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(g) Other Service, Where the identity or 
whereabouts of the person to be served are unknown 
and cannot be ascertained through reasonable 
diligence, or service upon all of the individual 
parties is impracticable under the circumstances, 
the party seeking service of process may file a 
verified motion requesting an order allowing service 
by publication, by mail, or by some other means. 
The verified motion shall set forth the efforts made 
to identify or locate the party to be served, or the 
circumstances which make it impracticable to serve 
all of the individual parties. If the motion is 
granted^ the court shall order service by 
publication, by mail, by other means, or by some 
combination of the above, provided that the means of 
notice employed shall be reasonably calculated, 
under all the circumstances, to apprise the 
interested parties of the pendency of the action, to 
the extent reasonably possible or practicable. 

(h) Manner of Proof, The person serving the 
process shall make proof of service thereof to the 
court promptly, and in any event within the time 
during which the person served must respond to the 
process. Failure to make proof of service does not 
affect the validity of the service. The return 
shall be as follows: 

(1) If served by a sheriff or United 
States Marshall, or the deputy of either, 
by his certificate with a statement as to 
the date, place, and manner of service.-

(2) If by any other person, by his 
affidavit thereof, with the same 
statement, together with the affiant's age 
at the time of service. 

(3) If by publication, by the 
affidavit of the publisher or printer, or 
his designated agent, showing the same, 
and specifying the date of the first and 
last publication; and an affidavit by the 
clerk of the court of a deposit of a copy 
of the summons and complaint in the United 
States mail, if such mailing shall be 
required under this rule or by court order. 

(4) If by United States mail, by the 
affidavit of the clerk of the court 
showing a deposit of a copy of the summons 
and complaint in the United States mail, 
as may be ordered by the court, together 
with any proof of receipt. 
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(5) By the written admission or 
waiver of service by the person to be 
served, duly acknowledged, or otherwise 
proved. 

(i) Amendment, At any time in its discretion, 
and upon such terms as it deems just, the court may 
allow any process or proof of service thereof to be 
amended, unless it appears that material prejudice 
would result to the substantial rights of the party 
against whom the process issued. 

(j) Refusal of Copy, If the person to be 
served refuses to accept a copy of the process, 
service shall be sufficient if the person serving 
the same shall state the name of the process, and 
offer to deliver a copy thereof. 

(k) Time of Service to be Endorsed on Copy. At 
the time of the service, the person making such 
service shall endorse upon the copy of the summons 
left for the person being served, the date upon 
which the same was served, and shall sign his name 
thereto, and if an officer, add his official title. 

(1) Designation of Newspaper for Publication 
of Notice. In any proceeding where summons or other 
notice is required to be published, the court shall 
designate the newspaper and authorize and direct 
that such publication shall be made therein; 
provided, that the newspaper selected shall be a 
newspaper of general circulation in the county where 
such publication is required to be made, and shall 
be published in the English language. 

(m) Service by Constable. All writs and 
process, including executions upon judgments, issued 
out of a district circuity or justice court in a 
civil action or proceeding^ may be served by any 
constable of the county. 
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Attachment No. 2 

Rule 5. Service and Filing of Pleadings and Other Papers 

(a) . . . . 

(b) . . . . 

(c) . . . . 

(d) Filing. All papers after the complaint 
required to be served upon a party shall be filed 
with the court either before service or within a 
reasonable time thereafter, but the court may upon 
motion of a party^f^on its own initiative order Q/ K 
that depositions /interrogatories, requests for 
documents, requests for admission, and answers and 
responses thereto not be filed unless on order of 
the court or for use in the proceeding. 

V 

V 

•J t " 
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Attachment No. 3 

Rule 19. Joinder of Persons Needed for Just Adjudication 

(a) Persons to be Joined if Feasible. A 
person who is subject to service of process and 
whose joinder will not deprive the court of 
jurisdiction over the subject matter of action shall 
be joined as a party in the action if (1) in his 
absence complete relief cannot be accorded among 
those already parties, or (2) he claims an interest 
relating to the subject of the action and is so 
situated that the disposition of the action in his 
absence may (i) as a practical matter impair or 
impede his ability to protect that interest or (ii) 
leave any of the persons already parties subject to 
a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations by reason of his 
claimed interest. If he has not been so joined, the 
court shall order that he be made a party. If he 
should join as a plaintiff but refuses to do so, he 
may be made a defendant, or, in a proper case, an 
involuntary plaintiff. If the joined party objects 
to venue and his joinder would render the venue of 
the action improper, he shall be dismissed from the 
action. 

(b) Determination by Court Whenever Joinder 
Not Feasible. If a person as described in 
subdivision (a)(l)-(2) hereof cannot be made a 
party, the court shall determine whether in equity 
and good conscience the action should proceed among 
the parties before it, or should be dismissed, the 
absent person being thus regarded as indispensable. 
The factors to be considered by the court include: 
first, to what extent a judgment rendered in the 
person's absence might be prejudicial to him or 
those already parties; second, the extent to which, 
by protective provisions in the judgment, by the 
shaping of relief, or other measure, the prejudice 
can be lessened or avoided; third, whether a 
judgment rendered in the person's absence will be 
adequate; fourth, whether the plaintiff will have an 
adequate remedy if the action is dismissed for 
nonjoinder. 

(c) Pleading Reasons for Nonjoinder. A 
pleading asserting a claim for relief shall state 
the names, if known to the pleader, of any persons 
as described in subdivision (a)(l)-(2) hereof who 
are not joined, and the reasons why they are not 
joined. 
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(d) Exception of Class Actions. This rule is 
subject to the provisions of Rule 23. 
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Attachment No, 4 

Rule 24. Intervention 

(a) Intervention of Right. Upon timely 
application anyone shall be permitted to intervene 
in an action: (1) when a statute confers an 
unconditional right to intervene; or (2) when the 
applicant claims an interest relating to the 
property or transaction which is the subject of the 
action and he is so situated that the disposition of 
the action may as a practical matter impair or 
impede his ability to protect that interest, unless 
the applicant's interest is adequately represented 
by existing parties. 

(b) Permissive Intervention. Upon timely • ^* c \ll£ 
application anyone may be permitted to intervene in . 
an action: (1) when a statute confers a conditional ^°^ . 
right to intervene; or (2) when an applicant's claim l̂ cuU-
or defense and the main action have a question of 
law or fact in common. When a party to an action 
relies for ground of claim or defense upon any 
statute or executive order administered by a 
governmental officer or agency or upon any 
regulation, order, requirement, or agreement issued 
or made pursuant to the statute or executive order, 
the officer or agency upon timely application may be 
permitted to intervene in the action. In exercising 
its discretion the court shall consider whether the 
intervention will unduly delay or prejudice the 
adjudication of the rights of the original parties. 
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