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I. SUMMARY OF ARGUMENT

This appeal asks the Court to determine when the public
has the right to obtain depositions taken in private civil
litigation. By applying the Utah Writings Act in his decision
below, Judge Christensen held that depositions become public
immediately when they are filed with the court clerk. Utah Power
& Light Co. ["UP&L"] has appealed that decision, arguing (1) that
the Writings Act should not apply to unpublished depositions and
(2) that depositions should become public only when they are used
in adjudication. See Appellant's Brief at 12 [hereinafter "App.
Brief at __ ."]

The responding news media ["media"] opened a
four-pronged attack on UP&L's position. Not only did the media
argue that Utah's Writings Act mandates public access when
depositions are filed with the court clerk, but also that
immediate public access upon fil ' ng is required by the common law,
by the Utah Rules of Civil Procedure, and by the Utah and U.S.
Constitutions.

The media's response confirms the split in authority
discussed in UP&L's original brief. See App. Brief at 20 & n.4.
However, the media's analysis is largely distinguishable and, at

times, misleading.' 1In citing an extensive body of case law,

'Perhaps most misleading is the media's reference to two
student law review notes as if they were articles written by
experienced jurists or scholars. See Respondents' Brief at vi,

17, 28, 33, 35, and 44 [hereinafter "Res. Brief at __ "]. The
Uniform System of Citation specifically states that such materials



the media fail to recognize the distinction between the right of

access to records used in court proceedings and the right to

obtain pretrial discovery. At the same time, they fail to note

crucial differences in the procedural context behind cases
indicating that depositions are public. 1In failing to note the
procedural context of decisions they cite, the media inaccurately
indicate that depositions not used in adjudication are typically
open to the public.

In reality, by longstanding custom derived from the Utah
Rules of Civil Procedure, depositions have not been accessible to
the public when filed with the court clerk unless they are
published through motion or through their use in adjudication.
This custom 1is consistent with the practice in a substantial
number of jurisdictions throughout the United States. More
importantly, this custom is consistent with the better reasoned
view that, until used in adjudication, pretrial depositions should
not be subject to a right of public access. Such a view

facilitates open discovery and aids in the settlement of disputes.

are to be designated as student work by their citation, and that
student authors should not be named. A Uniform System of Citation
91 (l4th ed. 1986). This misleading citation is not trivial. A
note written by third-year law student Anne E. Cohen is extensively
quoted as an authority on legal history, Res. Brief at 27-28, on
the rules of civil procedure, id. at 33, 35, and on the
Constitution, id. at 43-44. Law student Nagareda is cited as an
authority on the jurisprudence of Justice Scalia. Id. at 17 n.7.




II. ARGUMENT

A. UNDER AMERICAN AND UTAH COMMON LAW, DEPOSITIONS ARE NOT OPEN
TO THE PUBLIC UNTIL USED IN ADJUDICATION.

In their responding brief, the media attempt to
overwhelm with lengthy citation to case authority supporting a
common law right of access to judicial proceedings. UP&L does not
dispute this common law right. However, the media fail to
recognize that this right of access extends only to pretrial
discovery used in adjudication.

1. Historically, Pretrial Discovery Was Not Open to the
Public.

The media emphasize the longstanding tradition providing
for a common law right of access to court records. However, their
analysis misses the crucial point that this right of access did
not extend to pretrial discovery. As one commentary explains, a
historical examination "reveals that the presumption of access to
court records does not apply to pretrial documents.” Recent

Development -- Public Access to Civil Court Records: A Common Law

Approach, 39 Vanderbilt Law Review 1465, 1494 (1986). Concurring,
the D.C. Circuit explains that the common law rule is "that there
is no right of public access to prejudgment records in civil

cases.” In re Reporters Committee for Freedom of the Press, 773

F.2d 1325, 1334 (D.C. Cir. 1985). Stating this common law view,
one 19th-century court explained: "The public have no rights to
any information on private suits till they come up for public

hearing or action in open court." Park v. Detroit Free Press Co.,




+

72 Mich. 560, 568-69, 40 N.W. 731, 734 (1888). Indeed, as the
D.C. Circuit points out, the decision cited by the media in
support of the historic right of public access, Ex parte
Drawbaugh, 2 App. D.C. 404 (1894) (see Res. Brief at 10-11), made
a distinction between "the right to inspect judicial records after
trial" from the right to inspect "papers merely filed, but before

any action had thereon by the court."” 1In re Reporters Comm., 773

F.2d at 1333 (citing Drawbaugh, 1 App. D.C. at 407) (emphasis in
original). The Drawbaugh court and other early decisions held
that public "access 1is not a matter of right before judgment

except to the extent that material is disclosed at trial." Id. at

1334 n.7 (emphasis in original).

2. Under the Common Law, Depositions Not Used in
Adjudication Are Not Subject to a Right of Public Access.

After discussing the general common law right of public
access, the media argue that pretrial depositions are included
within that right, claiming that pretrial depositions are public
documents before they are used in adjudication. See Res. Brief at
14-25. This is simply not the case. One commentator, whose work
was cited with approval by the U.S. Supreme Court, 467 U.S. at 33,
explains the lack of support for a general right of public access
to discovery. After analyzing judicial precedent through 1983, he
concluded: “[Tlhere is no persuasive legal support for an
unfettered constitutional or common law right of general public

access to civil discovery materials." Marcus, Myth and Reality in

Protective Order Litigation, 69 Cornell L. Rev. 1, 29 (1983)




[hereinafter “Marcus, Protective Order Litigation at __ "]. He

also explained: "[Plretrial proceedings are analytically distinct
from actual trial proceedings for purposes of public disclosure
and . . . material disclosed in private litigation, even if filed
in court, is not presumptively public." Id. at 33 n.136.

The U.S. Supreme Court has addressed this issue at
length:

[Plretrial depositions and interrogatories are
not public components of a civil trial. Such
proceedings were not open to the public at common
law . . . and in general, they are conducted in
private as a matter of modern practice.

Much of the information that surfaces during
pretrial discovery may be unrelated, or only
tangentially related, to the underlying cause of
action. Therefore, restraints placed on
discovered, but not yet admitted, information are
not a restriction on a traditionally public
source of information.

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984) (cites

omitted).?

The common law touchstone for a right of public access to
pretrial discovery is the use of that discovery in adjudication.
A case relied upon heavily by the media recognizes this common law

rule: "This common law right of access to judicial records

’The media and the trial court point out that the Rhinehart
court did not deal with access to depositions on file with the
court. Rather it held that the defendant newspaper had no First
Amendment right to publish information obtained through
discovery. See Res. Brief at 15; Record on Appeal at 4836
[hereinafter "Record at __ "]. UP&L recognizes the scope of the
Rhinehart decision and has accurately stated its holding. See
App. Brief at 21. However, Rhinehart applies to the instant case
because, as a necessary part of its holding, it discusses the
private nature of discovery.
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appears to be limited to those documents actually relied upon by a

court in reaching a determination." See In re Agent Orange

Product Liability Litigation, 104 F.R.D. 559, 567 (E.D.N.Y.

1985).°

UP&L has cited four circuit courts of appeals (lst, 6th,
11th, and D.C.) which hold that pretrial discovery is private or
require the fruits of discovery to be used in adjudication before
they are subject to a right of public access. See App. Brief at
20-23. A review of these cases reveals that they carry forward
the common law distinction between material used in adjudication
and material never placed before the court.

This Court should reject the media's attempt to
discredit and distinguish those cases.

In its attack on the First Circuit decision cited by

UP&L, Anderson v. Cryovac, 805 F.2d 1 (lst Cir. 1986), both the

media and the trial court decision arque that the court required
"good cause" denial of a public right of access to depositions.
See Res. Brief at 13; Record at 4837. A reading of Cryovac
refutes this assertion. The decision plainly held that "there is
no constitutional or common law right of access" to "documents
submitted to the court for its use in deciding discovery

motions." 805 F.2d at 14. A review of Cryovac indicates that the

This case is distinguished on other grounds in part B.2.,
infra. 1Its analysis of Fed. R. Civ. P. 5(d) is shown to be flawed
in part C.1., infra.



real reason for restricting access to those documents was the
absence of any common law or constitutional right of access, not
its finding of "good cause." Id. at 10-14.°

The media does not deny that the Sixth Circuit viewed
the admission of documents into evidence as crucial in an analysis

of the right to access. See United States v. Beckham, 789 F.2d

401, 411 (6th Cir. 1986).
At the same time, the media does not deny that United

States v. Anderson, 799 F.2d 1438 (11th Cir. 1986), cert. denied

sub nom. Tribune Co. v. United States, 107 S.Ct. 1567 (1987), held

that pretrial discovery is private. However, the media attempts
to arque that Anderson is contradicted by two other Eleventh

Circuit decisions: Wilson v. American Motors Corp., 759 F.2d 1568

(1l1th Cir. 1985) and In re Alexander Grant & Co. Litigation, 820

F.2d 352 (11lth Cir. 1987). When read in context, neither decision

contradicts UP&L's position. The Wilson court allowed public

“Cryovac is not contradicted by In re Coord. Pretrial Proc.
in Petroleum Antitrust Lit., 101 F.R.D. 34, 43 (C.D. Cal. 1984), to
the extent that Petroleum Antitrust is read to require public
access to all materials submitted to the court for use in
adjudication. Both decisions can be read to hold that such
materials are public -- a position consistent with the common law
right of public access to discovery. See part A, supra. However,
Petroleum Antitrust should be rejected to the extent that it 1is
read to hold that a right of access applies to all documents in an
attorney's file which possibly should have been submitted for the
court to consider. The adversary system assures each litigant the
opportunity to put before the court what best supports his or her
position. The press should not have the right to analyze the work
product of attorneys to determine what documents those attorneys
should have submitted in litigation. Cf. Utah R. Civ. P. 26(b)(3).

.



access to depositions, but the dispute in Wilson "actually went to
trial, and, at least prior to the settlement agreement, the
transcript of that trial was part of the public record." 759 F.24
1571. At the trial, the pretrial discovery became part of the
public record, 1in part, because "many depositions were read to the
jury." Id. at 1570. Thus, the court's grant of public access to
"depositions duly filed"” was a grant of access to depositions used
in adjudication.

On the surface, the second Eleventh Circuit decision

referred to by the media, In re Alexander Grant & Co. Litigation,

820 F.2d 352 (llth Cir. 1987), indicates that filing is the basis
for a right of public access. However, an analysis of the
procedural context of Grant shows that, i1n the Southern District
of Florida where Grant was litigated, depositions are not filed
unti1l they "are to be used at trial or are necessary to a pretrial
or post trial motion." S.D. Fla. R. 10.I.3 & 10.I.1. Because, in
Grant, depositions were only "duly filed" when they are used in
adjudication, the decision actually supports the common law view
that pretrial discovery is not subject to public access until used
in adjudicataion.

Finally, the media attack both Justice Scalia and his

decision in In re Reporters Committee for Freedom of the Press,

773 F.2d 1325 (D.C. Cir. 1985). 1In pointing out that the decision
approved a temporary denial of access to documents, the media fail
to note that the denial was only temporary because the case had

actually been adjudicated. Because the decision considered the
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"admission of evidence as the touchstone of a First Amendment
right of access," id. at 1338, the depositions would not
ultimately have been made public if the depositions had not been
used in adjudication. Moreover, it is crucial to note that both
the dissent and majority agreed that a right of access only
attaches to documents used in adjudication -- the dissent finding
the right of access to be contemporaneous. Id. at 1342-56.
Contrary to the media's argument that discovery 1is
presumptively public, most jurisdictions support the common law
right of privacy for pretrial discovery through their local
procedural rules. Many U.S. district courts have special rules
limiting public access to deposition transcripts that are on file
with the court. These rules typically state that a transcript
will remain sealed even though it is on file.’® At the same
time, the local rules of 55 U.S. district courts provide that

depositions shall not be filed with the court until they are used

*See, e.g., A ——
osssabaeessnestesbntesesbaeniisentnesinss————————
JduEmnssassenhssessisissssaf D. Conn. R. 13(b) (depositions withheld

from public inspection); D. Kan. R. 17(c) (deposition opened at
request of attorney of record); D. Mass. R. 15(b) (deposition
opened at request of attorney of record) D. N.D. R. 13 (deposition
opened only on order of court); S.D. Ohio R. 4.2.2 (deposition
opened only at direction of court or request of attorney of
record); N.D. Okla R. 15 (deposition opened by order of court or on
written application by attorney of record); W.D. Wis. R. 19
(deposition opened only on request of party); D. Wyo. R. 215(c)
(deposition opened on application by attorney of record, then
immediately resealed); see also Marcus, Protective Order
Litigation, supra, at 13-14 & n.62. [These rules are attached as
Addendum "E".]




in adjudication, unless filing is ordered by the court or is
requested by the parties.® A few other districts express this

as a permissive non-filing rule,’ and one jurisdiction
affirmatively provides that depositions are not to be filed until
the day of trial.? Many state rules are similar.’ However,

as of 1983, only one U.S. district court had a rule providing the
public with access to discovery not on file with the court. See

Marcus, Protective Order Litigation, supra, at 14 n.61 (referring

to D. Or. R. 120-4(b)).

®S.D. Ala. R. 17; M.D. Ala. R. 16B; D. Alaska R. 8(A); D.
Ariz. R. 3(2); E.D. Ark. R. 3(f); W.D. Ark. R. 3(f); E.D. Cal. R.
250; C.D. Cal. R. 8.3; N.D. Cal. R. 229; C. Conn. R. 13(b); D. Del.
R. 4.1E(1); S.D. Fla. R. 10(I)(l); M.D. Fla. R. 3.03(d); N.D. Ga. R.
225-3(a); S.D. Ga. R. 7.4(e) & 7.5; D. Hawaii R. 230-2(a); D. Idaho
R. 7-104; C.D. Ill. R. 13(A),(C),(D); S.D. I11l. R. 16(a),(c); N.D.
Ind. R. 15(a),(c); S.D. Ind. R. 15(a),(c); N.D. Iowa R.
2.3(.1),(.2); S.D. Iowa R. 2.3(.1),(.2); D. Kan. R. 17(g); E.D. La.
R. 7.4; W.D. La. R. 10.1(c); D. Me. R. 16(d); D. Md. R. 6A; E.D.
Mich. R. 16(g); N.D. & S.D. Miss. R. 6(e); W.D. Mo. R. 3B; D. Mont.
R. 200-3(a); D. Nebr. R. 9B; D. Nev. R. 190-1(g); D. N.H. R. 1l4(a);
D. N.J. R. 15D; D. N.M. R. 8(b); D. N.Y. R. 18; E.D. N.C. R. 3.08
M.D.N.C.R. 205(2); D. Ore. R. 120-4; E.D. Pa. R. 24(c); M.D. Pa. R.
402.2(a); D. R.I. R. 14(b); D. S.C. R. 10.01, 11.00; E.D. Tenn. R.
11.1; M.D. Tenn. R. 9(c); N.D. Tex. R. 6.a(b); S.D. Tex. R. 1l0OF;
W.D. Tex. R. 300-1; W.D. Wash. R. 5(d); N.D. W.Va. R. 2.08(b); S.D.
W.Va. R. 2.04(b); E.D. Wisc. R. 5.04(a). [These rules are attached
as Addendum "F".]

’See, e.g., S.D. Cal. R. 231-5 & -6; D. P.R. R. 315; D. Vt. R.
4E [Addendum "G"].

®See D. Mo. R. 9(B) [Addendum “"H"].
°See, e.g., Cal. Civ. Code § 2019(f)(1l) (depositions not to be

filed until used by court); Fla. R. Civ. P. 1.310(f)(3) (depositions
filed only when used by the court in adjudication).
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3. Utah Has Followed the Common Law Practice of Denying
Public Access to Depositions Until They Are Used in
Adjudication.

Utah courts have adopted the common law principle of
privacy for depositions by providing that depositions must be
published to come before the trial court. See Utah R. Civ. P.

32(d); Reliable Furniture Co. v. Fidelity and Guaranty Insurance

Underwriters, Inc., 12 Utah 24 160, 280 P.2d 135, 135 (1963); App.

Brief at 13-17. 1In practice, Utah court clerks have kept filed
depositions private until the time of publication. Such was the
case with the Carter depositions. When the media attempted to
gain access to them, they were told that the depositions had been
sealed -- not because there was a specific court order sealing
them, but because they were unpublished.'® See Affidavit of

L

Dwayne Case at ¢ 4.' According to the Chief Deputy Clerk

'°In the proceedings below, UP&L mistakenly stated that
"[alt the time of settlement, the entire judicial record in Carter
was sealed by order of the court.”" Record at 4659 (UP&L's
Memorandum in Opposition to Motion to Unseal Judicial Records at 2
(filed May 28, 1987)). Actually, only the settlement agreement as
it related to minor litigants was sealed by order of the court.
See Record at 4535-54.

UP&L's mistaken statement, however, had no effect on the
argument before the trial court, because the depositions were
under the seal provided by Utah R. Civ. P. 30(f)(1l), and the court
was aware of that fact through its continuing supervision of the
proceedings.

'"'Even though the Affidavit of Dwayne Case was not a part of
the record below, this Court should consider it in support of
UP&L's appeal because its only purpose is to inform this Court
about the practice of the Fourth District Court Clerk's Office in
Utah County. This Court should take judicial notice of the fact
that a judge is aware of the practice in his own courthouse. See
Utah R. Evid. 201. [Affidavit 1s attached as Addendum "I".]



of the Court in Provo, unpublished depositions are not considered
part of the public record until they are ordered published by the
court, 1id. at ¥ 3 (a policy ostensibly contradicting Judge
Christensen's Memorandum Decision below, see Record at
4831-4840).'°?

UP&L relied on this practice in its pretrial litigation.
While protective orders were entered regarding document production
and other aspects of the proceedings, see Record at 1320-22.
1342-44 & 1366-69, neither side sought a protective order
preventing the public from obtain- ing copies of the depositions.
The practice, in accord with the common law, was that those
depositions would be private -- until they were published by

motion or through their use in adjudication.'’®

'?Ironically, shortly after holding that the Carter
depositions were public, the Fourth Judicial District amended 1its
local rules to prevent public access to depositions. On August 31,
1987 (just 17 days after issuing the decision below), the court
added the following language to Administrative Order No. 21:

Depositions taken pursuant to the rules of civil
procedure shall not be filed with the court except on
order of the court for good cause shown. . . . Any
party moving for the publication of the deposition shall
provide the court with the original or copy in their
possession at the time the motion to publish is made.

(emphasis added)

'’This Court's recent decision in Trail Mountain Coal Co. V.
Arco Coal Sales Co., 73 Utah Adv. Rep. 51 (Jan. 7, 1988), does not
contradict the general Utah practice of denying the public access
to unpublished depositions. In Trail Mountain, this Court held
that the work product privilege did not apply to depositions.

Trail Mountain is distinguishable from the instant case,
because the party seeking the depositions needed them for use 1in
litigation. Although apparently not recognized by the litigants
(the point was not argued), the plaintiffs had a right to the




B. THE AUTHORITIES CITED BY THE MEDIA IN FAVOR OF PUBLIC ACCESS
ARE LARGELY DISTINGUISHABLE.

The media have cited several cases in their attempt to
argue for a right of access under the common law and under the
Utah Rules of Civil Procedure. The cases they cite, however, are
largely distinguishable on their facts or because they are based
upon a procedural context that is different than that in Utah.
Moreover, this Court should not view as persuasive the

commentaries cited by the media.

1. Cases Originating in a Differing Procedural Context.

The media have made a fundamental error in their
citation of many cases from other jurisdictions. They have failed

to recognize that any court statement about the public nature of

defendants' depositions in Trail Mountain under a doctrine developed
by the U.S. Supreme Court in Ex parte Uppercu, 239 U.S. 435 (1915).
Uppercu held that "absent a question of privilege a litigant who
needs court records that may be of evidentiary value to his case
cannot be denied access to them, even though they were sealed by the
court in a different proceeding." Note, Nonparty Access to
Discovery Materials in the Federal Courts, 94 Harv. L. Rev. 1064,
1092-93 (1981); see also Olympic Refining Co. v. Carter, 332 F.2d
260 (9th Cir.), cert. denied, 379 U.S. 900 (1964)<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>