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PARTIES TO THE PROCEEDING IN THE DISTRICT COURT

The case before the Third District Court was a declaratory judgment action involving
Workmen’s Auto Insurance Company (hereinafter “Workmen’s) as Plaintiff and Appellant, Chubb
Customer Center, Inc., d/b/a Chubb Group of Insurance Companies (hereinafter “Chubb”), as
Defendant and Appellee, Civil Action No. 96001362CV.

Workmen’s paid benefits to its insured, Catherine Jacobsen, as a result of liability she
incurred when she allegedly caused an accident while driving her insured vehicle. Workmen’s has
asserted that it is entitled to indemnification from Chubb, the insurer of Catherine Jacobsen’s

employer at the time of the accident, Wagon Tongue.



STATEMENT OF JURISDICTION

The Utah Supreme Court has jurisdiction in this matter pursuant to Section 78-2-2(3)(j), Utah
Code Ann. (1953 as Amended).

ISSUES PRESENTED FOR REVIEW AND STANDARD OF APPELLATE REVIEW

A. Issue Presented for Review: Was the District Court’s entry of summary judgment
in favor of Chubb proper? Utah Civ.P.56.

B. Standard of Review: Summary Judgment is appropriate when there are no genuine
issues of material fact and the moving party is entitled to judgment as a matter of law. Billings, ex
rel. v. Union Bankers Inc. Co., 819 P.2d 803 (Utah 1991); Utah. Civ.P.56. Upon review of a grant
of a motion for summary judgment, the Supreme Court applies the same standard as that applied by
the trial court. Durham v. Margetts, 571 P.2d 1332 (Utah. 1977). Furthermore, the reviewing court
may affirm a grant of summary judgment on any ground available to the trial court, even if it is one
not relied on below. Higgins v. Salt Lake County, 855 P.2d 231 (Utah 1993).

C. Issue Presented for Review: Does Chubb’s insurance policy provide coverage to
Catherine Jacobsen ip this incident and, if so, is that coverage indeed excess to that provided by
Workmen’s?

D. Standérd of Review: Questions of contract interpretation not requiring resort to
extrinsic evidence are matters of law. Zions First Nat’l. Bank v. Nat'l. Am. Title Ins. Co., 749 P.2d
651, 653 (Utah 1988). Furthermore, unless a language of an insurance contract is ambiguous or
unclear, the court must construe it according to its plain and ordinary meaning. First Am. Title Ins.

Co. v. J V. Ranch, Inc., et al., No. 960530, S.Ct. of Utah, 343, Utah Adv. Rep. 6, (1998). An



insurance policy is merely a contract between an insured and the insurer and is construed pursuant
to the same rules applied to ordinary contracts. Alfv. State Farm Fire & Cas. Co., 850 P.2d 1272
(Utah 1993). Furthermore, the terms of insurance contracts are to be interpreted in accordance with
their usually accepted meanings and should be read as a whole and, in an attempt to harmonize and
give effect to all of the contract provisions. If a policy is not ambiguous, no presumption in favor
of the insured arises and the policy language is construed according to its usual and ordinary

meaning. Id. at 1274.

DETERMINATIVE STATUTES
Utah Code Ann. § 78-33-1 Jurisdiction of District Courts-Form-Effect.
The district courts within their respective jurisdictions shall have
power to declare rights, status, and other legal relations, whether or
not further relief is or could be claimed. No action or proceeding
shall be open to objection on the ground that a declaratory judgment
or decree is prayed for. The declaration may be either affirmative or
negative in form and effect; and such declaration shall have the force
and effect of a final judgment or decree.
Utah Code Ann. § 78-33-1.
STATEMENT OF THE CASE
I. NATURE OF THE CASE, COURSE OF PROCEEDING, AND DISPOSITION BELOW
This case is an appeal of the District Court’s ruling that the insurance policy issued by
Defendant/Appellee Chubb Group of Insurance Companies (“Chubb”) to Wagon Tongue, Inc.

provided no coverage or excess coverage for an automobile accident which occurred on October 21,

1993, involving Wagon Tongue employee Catherine Jacobsen. The District Court ruled on



December 10, 1997 that Plaintiff/Appellant Workmen’s Auto Insurance Company’s (“Workmen’s”)
policy provided primary coverage to Ms. Jacobsen as a result of this accident.

On April 17, 1997, Workmen’s moved for summary judgment, alleging that its policy was
secondary to Chubb’s. On May 1, 1997, Chubb filed a cross-motion for summary judgment asking
the Court to find that Workmen’s policy was primary, and moreover, that Chubb’s policy afforded
no coverage whatsoever. The District Court ruled, in a minute entry on July 22, 1997, that
Workmen’s policy provided primary coverage, and therefore, granted summary judgment in favor
of Chubb.

On July 28, 1997, Workmen’s filed a motion for a new trial. After oral arguments were held
on October 15, 1997, the District Court filed an amended ruling dated December 10, 1997 denying
Workmen’s motion. This Order set forth the Court’s reasoning on this matter, final Judgment and

Order of Dismissal of which was filed under the Third Judicial District Court on March 26, 1998.

II. STATEMENT OF FACTS

a. On or around October 21, 1993, Catherine Jacobsen was involved in an
automobile accident with Patti Zimmerman.

b. At the time of the accident, Catherine Jacobsen was employed by Wagon
Tongue, Inc.

c. At the time of the accident, Catherine Jacobsen was insured through a policy
of insurance issued by Workmen’s Auto Insurance Company.

d. At the time of the accident, Wagon Tongue, Inc. was insured by a policy of

insurance issued by Chubb Group of Insurance Companies.



e. As a result of this accident, Workmen’s Auto Insurance Company paid
$3,848.68 for property damage suffered by Patti Zimmerman in that accident, pursuant to its policy
of insurance with Ms. Jacobsen.

f. This amount was determined and paid to Ms. Zimmerman without the
knowledge of Wagon Tongue or its insurer, Chubb.

g. Workmen’s brought an action against Defendant/Appellee in an effort to
recover the money it paid to Ms. Jacobsen, on the grounds that they are entitled to indemnification

from Defendant/Appellee.

SUMMARY OF ARGUMENT

Plaintiff/Appellant’s primary assertion is that, since Catherine Jacobsen was in the course
and scope of her employment with Wagon Tongue, Inc. at the time of the accident, her employer
assumed her tort liability for any negligent acts that she might commit during that employment. The
basis of the claim against Chubb is that the doctrine of Respondeat Superior establishes an “insured
contract” between Wagon Tongue and Jacobsen, one which makes Chubb, as Wagon Tongue’s
insurer, primarily liable for Zimmerman’s damages.

Workmen’s reasoning is misguided. It is true that the “Other Insurance” clause in Chubb’s
policy provides that coverage under that policy is primary for liability assumed under an “insured
contract.” However, even if Wagon Tongue assumed liability of its employee under the doctrine of
respondeat superior, no such contract exists with regard to the insurance policy. Respondeat
superior is only a mechanism under tort law which enables an injured party to assert a claim directly

against the employer for damages caused by its employee, while in the course and scope of his



employment. This is not an “insured contract” or any other type of a contractual obligation assumed

by an employer, nor by the employer’s insurance company.

Finally, Chubb asserts that to the extent the District Court’s Ruling is silent on the issue of
Chubb’s policy coverage, coverage does not apply on at all to this accident. Ms. Jacobsen was
driving here own personal auto at the time of the accident, and the policy excludes coverage in these
circumstances. Although Ms. Jacobsen was in the course and scope of her employment at the time
of the accident, she was driving her own automobile, which removed her from the scope of Chubb’s
policy.

ARGUMENT

I. WAGON TONGUE DID NOT ASSUME LIABILITY FOR ITS EMPLOYEE
UNDER AN “INSURED CONTRACT,” AND THEREFORE, CHUBB’S
INSURANCE COVERAGE, TO THE EXTENT IT EXISTS, IS SECONDARY
TO THAT OF WORKMEN’S AUTO INSURANCE COMPANY.

A. No Insured Contract Exists.
Section IV, Part B, Subsection 5(c) of the applicable policy of insurance provides:

Regardless of the provisions of Paragraph a. above, this coverage
form's liability coverage is primary for any liability assumed under
and “insured contract.”

An “insured contact” is defined in Section 5, Part F, Subsections 1-6. Falling under the
definitions provided are leases, easements, and other business contracts.! The facts here clearly do

not give rise to any category of an “insured contract” appearing in that definition.

'A copy of the policy is attached hereto as Exhibit “A.” The definition of “insured contract” is too lengthy to
include in the text of this brief, so Defendant has attached it hereto for reference.



B. Respondeat Superior Is a Doctrine of Equity That Does Not Create a Basis for the
EXxistence of an “Insured Contract.”

Plaintiff has assumed that an insured contract is present in this case, because an employment
contract exists under which the employer of the tortfeasor, Wagon Tongue, assumes the tort liability
of its employer under the doctrine of respondeat superior. Black Dictionary defines respondeat
superior as:

A master is liable in certain cases for the wrongful acts of his servant
and the principal of those of his agent. Under this doctrine, a master
is responsible for want of care on servant’s part toward those who a
master owes duty to use care, provided failure of servant to use such
care occurred in the course of his employment.

This is clearly an equitable doctrine, not a contractual obligation assumed by an employer.
There is no evidence in this case that Wagon Tongue, and moreover, Chubb, entered into any kind
of contract with its employee and assumed the tort liability of that employee. As Judge Barrett stated
in his ruling, “respondeat superior is merely a mechanism in tort law”, which enables an injured party
to assert a claim against an employer for torts of the employee.? It is not a mechanism which allows
a tortfeasor’s insurer to recover reimbursement from the employer’s insurer, through an insured

contract or otherwise.

C. Chubb’s Coverage, to the Extent it Exists, Is Secondary, Pursuant to the Terms of its
Policy.

Section IV, Part B, Subsection 5(a) of the applicable policy of insurance, which is attached

hereto, states:

2Attached hereto as Exhibit “B.”



For any covered “auto” you own, this Coverage Form provides
primary insurance. For any covered “auto” you don't own, the
insurance provided by this Coverage Form is excess over any other
collectible insurance.

In this case, since Catherine Jacobsen was driving her own automobile at the time of the
accident, any potential coverage afforded by this policy is excess or any other collectible insurance.
Therefore, Workmen’s insurance is primary in this case.

II. PLAINTIFF HAS NO RIGHT OF INDEMNITY AGAINST DEFENDANT AND
THEREFORE, NO INSURED CONTRACT EXISTS IN THIS CASE.

Plaintiff has stated in its Appeal Brief that “the critical determination is not whether
Catherine Jacobsen and Chubb’s named insured executed a written contract, but whether the parties
objectively manifested consent to the employment relationship.” In fact, there is no doubt that there
was an employer-employee relationship between Ms. Jacobsen and Wagon Tongue.

However, the relevant inquiry regarding whether an “insured contract” existed, is whether
or not there was some type of contractual agreement regarding the assumption of tort liability by the
employer. Respondeat superior is not an “insured contract” by terms of the policy, nor was it within
the parties contemplation here. Respondeat superior is an equitable doctrine designed to provide
an alternate means of recovery, in certain situations, to an injured party.

Plaintiff further claims its right to recovery is predicated on the existence of indemnity
between Plaintiff and Defendant. Indemnity is outlined at 42 C.J.S. Indemnity Section 20 as
follows:

“Where a person carefully and in good faith does an act which is not
apparently illegal, at the request of or under the expressed directions

of another person, and such act causes an injury to the rights of third
persons, an implied contract arises on the part of the person for whom



the act is done, and who is primarily liable therefor to indemnify the
person doing the act against the natural consequences thereof.”

42 C.J.S. Indemnity Section 20.

Only if an employee is compelled to pay damages for injuries to a third person not caused
by his negligence or wilful and wrongful act except as directed by his employer, may he recover
from his employer [Emphasis added].

In this case, the acts committed by Catherine Jacobsen were simply negligent and as a result,
no indemnity arises. While respondeat superior would likely have allowed Ms. Zimmerman to
recover from Wagon Tongue in the event Plaintiff was insolvent, general principals of indemnity
do not give the employee the right to recover from the employer, for a negligent act of the employee,
simply because the employee has paid the judgment. For the Court to have found that a right of
indemnity existed would be wholly inequitable. Any action which Workmen’s may have had would
be against Wagon Tongue, and not against Chubb. Chubb is not the proper Defendant in this matter,
based on this argument.

I11. NO COVERAGE IS AVAILABLE TO MS. JACOBSEN UNDER THE POLICY,
BECAUSE SHE WAS DRIVING HER OWN CAR AT THE TIME OF THE ACCIDENT.

There is no dispute that at the time of the accident, Ms. Jacobsen was driving her own
automobile. Workmen’s has previously maintained that Catherine Jacobsen’s argument is a
“covered auto” under Chubb’s policy, because one of the possible policy definitions of “covered
auto” includes automobiles owned by employees when being used in connection with Wagon

Tongue business.



In fact, “any” auto is a covered auto, under the terms of the policy, as specified on the
declaration page. However, the broad definition in the policy at issue contains a specific exclusion
provision which states that there is no coverage for an automobile owned by an employee, regardless
of the use of that auto.

Section II, Part 1 of the policy defines who is an insured. It states:

a. You [Wagon Tongue] for any covered “auto.”

b. Anyone else while using with your permission a covered
“auto” you own, hire or borrow except:

(2) Your employee if the covered “auto” is owned
by that employee or a member of his or her
household.

Section b(2) explicitly excludes from coverage any automobiles owned by Wagon Tongue
employees, regardless of the vehicles use at the time of an accident. Therefore, even if Ms. Jacobsen
was operating her own car at the direction of Wagon Tongue, there is no legal basis for recovery by
Workmen’s under this insurance policy. This conclusion necessarily follows because the policy at
issue, when read together with the applicable declarations, specifically excludes coverage for
vehicles that are owned by an employee. Since there is no coverage available to Ms. Jacobsen, there
can be no right of indemnity available to Workmen’s.

ONCLUSION

Based upon the foregoing, this Court should uphold the District Court’s ruling, in which it
was determined that Chubb’s policy of insurance was excess to that of Workmen’s Auto Insurance
Company, or in the alternative, should find that the policy does not provide coverage at all for this

accident.

10



Respectfully submitted this (¢ 7 day of . , 1998.

GODFREY & ASSOCIATES, PC

BRETT MARSHALL GODFREY

/5 Pl xﬁﬂkg,@dbw

ERIC SINGLETON
Attorneys for Plaintiff/Appellant,

Chubb Customer Center, Inc.,dba
Chubb Group of Insurance Companies
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TO APPELLANT WORKMEN’S AUTO INSURANCE COMPANY’S BRIEF was mailed, via U.S. Mail, postage
prepaid, to the following:

Trent J. Waddoups, Esq.
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Eric Singleton, Esq.
201 South Main Street, Suite 900
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BRETT MARSHALL GODFREY
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E DECLARATIONS —BUSINESS AUTO POLICY —(Continued)
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° AUTO MEDICAL PAYMENTS ' UNINSURED MOTORISTS IUNDERINSURED MOTORISTS |
Limit | Premium Limit | Premium Limit | Premium |
| | | |
1
! i i |
2 { | {
3 | \
: . ' !
s . | | | '
_Q(al —————————— e —————————— |
Sremium —————— B
Sa/naw 5/17/93
~CuQes Coovngntea matenal of Insurance darvices Oftce 1rC  with 1ts Dermission
2-ovngnt insurance Services Oftice inc 985
SQINTED
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(J DECLARATIONS —BUSIN_oS AUTO POLICY —(Continued)

cHUBs8

Policy Number BAP ( 94 ) 7320 70 99
ITEM THREE—(Continued)

Covered | COVERAGES—PREMIUMS, LIMITS AND DEDUCTIBLES (Absence of a deductibie or limit entry in any column below means that the hmit or

Auto L deductible entry in the corresponding ITEM TWO column aoolies instead)
No ! COMPREHENSIVE | SPECIFIED CAUSES OF LOSS COLLISION | TOWING & LABOR
| Limit stated in ITEM | Premium Limit statea 1n ITEM Limit stated 1n ITEM Sremium Limit Per Premium
| TWO minus deduc- | TWO minus deduc- ! Disaolement
' uble snown below | Premium tble snown oelow | |
1 l
2
3
a4
5 |
Total ]
Cremium =
ITEM FOUR
SCHEDULE OF HIRED OR BORROWED COVERED AUTO COVERAGE AND PREMIUMS
LIABILITY COVERAGE—RATING BASIS, COST OF HIRE
STATE ESTIMATED COST OF HIRE | RATE PER EACH $100 | FACTOR (It Liab. f PREMIUM
FOR EACH STATE COST OF HIRE ! Cov 1s pnmarv) |
UTAE, ARIZ. iF ANT 1.2389 $64. M.P.

| TOTAL PREMIUM | Sb64. M.P.

Cost of hire means the total amount you incur for the hire of autos you don't own (not inciuding autos you borrow of rent from your partners or employees
or therr family members). Cost of hire does not include charges for services performea by motor carners of property or passengers.

PHYSICAL DAMAGE COVERAGE

LIMIT OF INSURANCE
COVERAGES THE MOST WE WILL PAY RATE PREMIUM
DEDUCTIBLE
ACTUAL CASH VALUE. COST OF REPAIRS OR
s WHICHEVER IS LESS, MINUS
COMPREHENSIVE s Ded. FOR EACH COVERED
AUTO. BUT NO DEDUCTIBLE APPLIES TO LOSS
CAUSED BY FIRE OR LIGHTNING

ACTUAL CASH VALUE, COST OF REPAIRS OR |
SPECIFIED s WHICHEVER IS LESS. MINUS
CAUSES OF LOSS $25 Ded FOR EACH COVERED AUTO FOR
LOSS CAUSED BY MISCHIEF OR VANCALISM |
ACTUAL CASH VALUE. COST OF REPAIRS OR
SLLISION s WHICHEVER IS LESS. MINUS |
s Ded FOR EACH COVERED AUTO

TOTAL PREMIUM |

PHYSICAL CAMAGE COVERAGE for covered autos you hire or borrow 1s excess uniess indicated below oy "X

It ihis box 1s cnecked. PHYSICAL CAMAGE CCVERAGE acplies on a cirect pnmary tasis and for purpeses of the conaition enutied OTHER INSURANCE,
any covered auto you hire or porrow i1s deemed 0 be a covered auto you own

SA/hav 6/17/933
ncluces CoOVMgNted marenal of Insurance Senices Cffica Inc. wrth TS Dermission
Cooyngm Insurance Serces Uthca. inc. 385

PQINTED
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[: DECLARATIONS —BUSINELS AUTO POLICY —(Continued)

cHuas
ITEM FIVE Policy Number BAP ( 94) 7320 70 99
SCHEDULE FOR NON-OWNERSHIP LIABILITY
: Named insured s Business | Rating Basis Number Premium
1 Other than a Number of Empicyees | 175 { S 213.
. Social Service Agency Number of Pantners | | s
Numper of Employees | . $
Social Service Agency -
Numper of Volunteers I s
1 s 218.
ITEM SIX
SCHEDULE FOR GROSS RECEIPTS OR MILEAGE BASIS—LIABILITY COVERAGE—PUBLIC AUTO OR LEASING RENTAL CONCERNS
| RATES
Esumated | O per $100 of Gross Recerpts PREMIUMS
Yearly & T Per Mile
- Gross Receipts LIABILITY AUTO MEDICAL LIABILITY AUTO MEDICAL
— Mileage COVERAGE PAYMENTS COVERAGE PAYMENTS

|
!
|
\

|
| |
l
|

|

TOTAL PREMIUMS

I
MINIMUM PREMIUMS |
|

When used as a premium basis

FOR PUBLIC AUTOS

Gross Receipts means tne total amount to which you are entitled for transporuing passengers mail or mercnancise during the policy per'od regardless
ot whetner you or any other carrier originate the transporiation Gross Receipts does not incluce

A Amounts you day to raiiroads steamship lines airlines and other motor carriers operating under their own ICC or PUC permits
8 Adverusing Revenue

C  Taxes wnich you collect as a separate item and remit directly 10 a governmental division

0 COD cotllections for cost of mai or merchandise including collection fees

Mileage means the total live and dead mileage of all revenue progucing units operated during the policy perioad
FOR RENTAL OR LEASING CONCERNS

Gross Receipts means *re total amount '0 #nicn you are entitled for *he leasing or rental of autos curing the oohicy period and includes taxes =xceot
nose taxes ~Nich you collect as a separate item ang remit directly 10 a governmental division

Mileage means tre tctat of all live ana ceaa mileage cevelopea ov ine autos you leasec Cr rentea to others auring the colicy pernod

ncluges coovngnied maienal of insurance Services Off C8 INC  with its DermISsION
S-ovngnt insurance >ervices Office Inc. 1985 SA/hav €/1 7/93
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cHUBER

THIS ENDO _EMENT CHANGES THE POLICY. P!

E READ IT CAREFULLY.

This endorsement changes the policy effective on the inception date or the policy unless a different date 1s indicated below

Tris endorsement, effective on

policy No
Issued to

Producer

All Other Terms and Conditions Rematn Unchanged

(The following need be compieled only wnen this endorsement 1s ssued SuDsegGuent to preparanon of the poncy )

021733
(DATE)

at12 01 A M. standard time forms a part of

842 ( 94} 73206 70 99 of the GCREAT MURTRERNY ILNSLRAACE COMPANY

(NAME CF INSURANCE COMPANY)

WAGSN TONGTE, 1IWC.
2BA: FRONTIER PIES
COVHE2R & XELLY IHSURANCE S5ROXERS

o

CIRNS ASD ENDURSEMINTS COHTALSED I+ THIS POLICY:

CALlL(6/92), CA334A(3/91), CA374E(12/91),
CA763(1/93), CA441C(1/93)

ADTC. |

S&/haw 6/17/33

Form 16-02-32 S Part (EQd 4-78)

Authorized Representative
9m":‘1‘50
M40828 (6M) uUSA



CA 00 01 06 92
BUSINESS AUTO COVERAGE FORM

CA 111
(6-92)

Various provisions in this policy restrict coverage. Read the entire pclicy carefully to determine rights, duties and what

is and is not covered.

Throughout this policy the worcs “you" and “ycur” refer to the Named Insured shown in the Declarations. The words

“we,” “us" and “our” refer to the Company providing this insurance.

Other words and phrases that appear in quotation marks have special meaning. Refer to SECTION V — DEFINITIONS.

SECTION |-COVERED AUTOS

ITEM TWO of the Declarations shows the “autos” that are
covered “autos” for each of your coverages. The fcllowing
numerical symbols describe the “autos” that may bte
covered “autos.” The symbols entered next 1o a coverage
on the Declarations designate the only “autes” that are
covered “autos.”

A. DESCRIPTION OF COVERED AUTO DESIGNATION
SYMBOLS

SYMBOL DESCRIPTION
1 = ANY “AUTO.”

2 = OWNED “AUTOS" ONLY. Only those “autos” you
own (and for Liability Coverage any “trailers™ you
don't own while attached to power units you own).
This includes those “autos” you acquire owner-
ship of after the policy begins.

3 = OWNED PRIVATE PASSENGER “"AUTOS" ONLY.
Only the private passenger “autos” you own. This
includes those private passenger “autos” you
acquire ownership of after the palicy begins.

4 = OWNED “AUTOS" OTHER THAN PRIVATE PAS-
SENGER “AUTOS" ONLY. Only those “autos”
you own that are ndt of the private passenger type
(and for Liability Coverage any “trailers” you don't
own while attached to power units you own). This
includes those “autos” not of the private pas-
senger type you acquire ownership of after the
policy begins.

5 = OWNED “AUTOS" SUBJECT TO NO-FAULT.
Only those “autos” you own that are required to
have No-Fauit benefits in the state where they are
licensed or principally garaged. This includes
those “autas” you acguire ownership of after the
policy begins provided they are required to have
No-Fault benefits in the state where they are
licensed or principally garaged.

6 = OWNED “AUTOS" SUBJECT TO A COMPUL-
SORY UNINSURED MOTORISTS LAWN. Only
those “autos” you own that because of the law in
the state where they are licensed or principally
garaged are required to have and cannot reject
Uninsured Motonsts Coverage. This inciudes
those “autos” you acguire ownership of after the
pclicy begins provided they are subject to the
same state uninsurea motorists requirement.

7 = SPECIFICALLY DESCRIBED "AUTOS.” Cnly

CA 117 (6-92)

those “autos” described in ITEM THREE of the
Declarations for which a premium charge is
shown (and for Liability Coverage any “trailers”
you don't own while attached to any power unit
described in ITEM THREE).

8 = HIRED “AUTOS" ONLY. Only those “autos” you

lease, hire, rent or borrow. This does not inciude
any “auto” you lease, hire, rent or borrow fromany
of your employees or partners or members of their
housenolds.

9 =NONOWNED “AUTOS"™ ONLY. Only those

“autos” you do not own, lease, hire, rent or borrow
that are used in connection with your business.
This includes “autos” owned by your employees
or partners or members of their househclds but
only while used in your business or your personal
affairs.

. OWNED AUTOS YOU ACQUIRE AFTER THE

POLICY BEGINS

1.

If symbols 1.2, 3, 4, 5or6 are entered next to a
coverage in ITEM TWO of the Declarations, tnen
you have coverage for “autos” that you acquire of
the type described for the remainder of the policy
period.

But. if symbol 7 is entered next to a coverage in

ITEM TWO of the Declarations, an “auto” you

acquire will be a covered “auto” for that coverage

only if:

a. We already cover all “autos” that you own for
that coverage or it replaces an “auto” you

previously owned that had that ccverage,
and

b. You tell us within 30 days after you acquire it
that you want us to cover it for that coverage.

. CERTAIN TRAILERS, MOBILE EQUIPMENT AND

TEMPORARY SUBSTITUTE AUTOS

If Liability Coverage is provided by this Coverage
Form, the following types of vehicles are = *° covered
“autos” for L ity Coverage:

1.

2.

“Trailers” wih a load capacity of 2,0¢C pounds of
less designed primarily for travel on pubiic roads.

“\Mobile ecuipment” while being carried or towed
by a covered “auto.”

3. Any “auto” you do nct own while used with the

permission of its owner as a temporary substitute

“ACCC106 92 Copyngnt. Insurance Services Ctfice. inc.. 1991 Page 1019



fora covered “auto” you

i thatis out of service

because of ns:
a. Breakdown:
b. Repair:

¢. Servicing;
d. “Loss"; or
e. Destruction.

SECTION - LIABILITY COVERAGE
A. COVERAGE

We will pay ail syms an “insured” legally must pay as
damages because of “bodily injury” or “property
damage” to which this insurance appiies, caused by
an “accident” ang resulting from the ownership, main-
tenance or use of a covered “auto.”

19
«€)

We have the right and duty to defend any “sutt” asking
for such damages or a “covered pollution cost or
éxpense.” However, we have no duty to defend

“suits” for

ily injury” or “property damage” or a

“cpvered pollution cost or expense” not covered by

Payment of judgments or settlements.
1. WHO IS AN INSURED
The following are ‘insureds”:

a.
b.

82243

You for any covered “auto.”

Anyone else while using with Your permission
a8 covered “auto” YOU own, hire or borrow
except:

(1) The owner or anyone else from whom
You hire or borrow a covered “auto.” This
exception does not apply if the covered
‘auto” is a “trailer” connected to 3
Covered “auto” you own.

(2) Your employee if the covered ‘auto” is
Owned by that employee or a member of
his or her household.

(3) Someone using a covered “auto” while
he or she s working in a business of
selling, semicing, repairing, Farking or
storing “autos” unless that business s
yours.

(4) Anyone other than your emplo ces,
b Y

panners, a tessee or borrower or any of

therr empicyees. wnile moving procery

Z90vrGRt rsurance Seraces Ctice ic.. 1551

Jorfrom a covered “auto.”

(8) A partner of yours for a covered “auto”
owned By him or her or a member of his
or her household.

€. Anyone liable for the conduct of an “Insureq”
described above but only to the extent cf that
liability.
2. COVERAGE EXTENSIONS

a. Supplementary Payments. In addition to the
Lmtt of Insurance, we will pay for the “in-
sured”:

(1) All expenses we incur.

(2) Up to $250 for cost of bail bonds (inciug-
ing bonds for related traffic law violations)
required because of an “accident” we
cover. We do not have to furnish these
bonds.

(3) The cost of bends to release attachments
in any "suit” we defend, but only for bond
amounts wrthin our Limgt of Insurance.

(4) All reasonable éxpenses incurred by the
“insured” at our request, including actual
loss of earnings up to $100 a day be-
Cause of ime off from work,

(S) All costs taxed against the “insured” in
any “suit” we defend.

(6) Allinterest on the fuil amount of any judg-
ment that accrues after entry of the judg-
ment in any “suit” we defend; but our duty
to pay interest ends when we have paid,
offered to pay or deposited in court the
pan of the judgment that is within our
Limit of Insurance,

b. Out-of-State Coverage Extensions.

While a covered *auto” is away from the state
where it is licensed we will:

(1) Increase the Limit of Insurance for
Liability Coverage to meet the limns
specfiied by a compulsory or financiaf
responsibility law of the jurisdiction
where the covered *auto” is being used.
This extension does not apply to the limrt
or limits specified by any law govemning
motor carriers of passengers or property.

(2) Provide the minimum amounts and types
of other Coverages, such as no-fautt, re-
quired of out-of-state vehicles by the
jurisdiction where the Covered “auto” is
being used.

We will not Pay anyone more than once for the same
elements of loss because of these extensions.

EXCLUSIONS
This insurance does not apely to any of the followmg:
1. EXPECTED OR INTENDED INJURY

“Bodily injury” or “property damage” expected or

CA 111 (5-92)
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intended from the standE' at of the “insured.”
CONTRACTUAL

Liability assumed under any contract or agree-
ment.

But this exclusion does not apply to liability for
damages:

a. Assumed in a contract or agreement that is
an “insured contract” provided the “bedily
injury” or “property damage’ occurs sub-
sequent to the execution of the contract or
agreement; or

b. That the “insured” would have in the absence
of the contract or agreement.

WORKERS' COMPENSATION

Any obligation for which the “insured” or the
“insured's” insurer may be held liable under any
workers' compensation, disability benefits or un-
employment compensation law or any similar law.

EMPLOYEE INDEMNIFICATION AND
EMPLOYER'S LIABILITY

“Bodily injury” to:
a. An employee of the “insured” arising out of

and in the course of employment by the “in-
sured”; or

b. The spouse, child, parent, brother or sister cf
that empioyee as a consequence of para-
graph a. above.

This exclusion applies:

(1) Whether the “insured” may be liable as an
employer or in any other capacity; and

(2) To any obligation to share damages wrth or
repay someone eise who must pay damages
because of the injury.

But this exclusion does not apply to “bodily injury”
to domestic employees not entitled to workers’
compensation benefits or to liability assumed by
the “insured” under an “insured contract.”

FELLOW EMPLOYEE

“Bedily injury” to any fellow employee of the “in-
sured” arising out of and in the course of the
fellow employee’'s employment.

CARE, CUSTODY OR CONTROL

“Property damage” to or “covered poilution cost
or expense” involving property owned or
transported by the “insured” or in the “insured’s”
care, custody or control. But this exclusion does
not apply to liability assumed under a sidetrack
agreement.

HANDLING OF PROPERTY
“Bodily injury” or “property damage’ resuiting
from the handling of property:

a. Before it Is moved from the place wnere it is
accepted by the “insured” for movement into
or onto the covered “auto”; cr

b. Aft- - 1 is moved from the covered “auto” to
th. .ace where it is finally delivered by the
“Insured.”

MOVEMENT OF PROPERTY BY MECHANICAL
DEVICE

“Bodily injury” or “property damage” resulting
from the movement of property by a mechanical
device (other than a hand truck) unless the device
is attached to the covered “auto.”

OPERATIONS
“Bodily injury” or “property damage” arising out
of the operation of any equipment listed in para-

graphs 6.b. and 6.c. of the definition of “mobile
equipment.”

10.COMPLETED OPERATIONS

11.

“Bodily injury” or “property damage” arising out
of your work after that work has been completed
or abandoned.

In this exclusion, your work means:

a. Work or operations performea by you or on
your behalf; and

b. Materials, parts or equipment furnished in
connection with such work or operations.

Your work includes warranties or representations
made at any time with respect to the fitness,
quality, durability or performance of any of the
tems included in paragraphs a. or b. above.

Your work will be deemed completed at the ear-
liest of the following times:

(1) When all of the work called for in your contract
has been compieted.

(2) When all of the work to be done at the site has
been compileted if your contract calls for work
at more than one srte.

(3) When that part of the work done at a iob site
has been put to its intended use cy any
person or organization other than another
contractor or subcontractor working on the
same project.

Work that may need service, maintenance, cof-
rection, repair or replacement, but which is other-
wise complete, will be treated as compieted.

POLLUTION
“Bodily injury” or “property damage” arising out
of the actual, alleged or threatened discharge,

dispersal, seepage, migration, release or escape
of “poilutants”™:

a. That are, or that are contained in any property
that is:

(1) Being transported or towed by, handled.
or handled for movement into, onto of
from, the covered “auto”;

(2) Otherwise in the course of transit by or on
behalf of the “insured”; or

CA 117 /6-92)
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(3) Being stored. J..,osed of, treated or
processed inor  2nthe covered “auto”;

b. Before the “"poilutai.” or any property in
which the “pollutants” are contained are
moved from the place where they are ac-
cepted by the “Insured” for movement into or
onto the covered “auto”; or

c. After the “pollutants” or any property in which
the “pollutants” are contained are moved
from the covered “auto” to the piace where
they are finally delivered, disposed of or
abandoned by the “insured.”

Paragraph a. above does not apply to fuels,
lubricants, fluids, exhaust gases or other similar
“pollutants” that are needed for or resutt from the
normal electrical, hydraulic or mechanical
functioning of the covered “auto” or its parts, ff:

(1) The “pollutants” escape, seep, migrate or are
discharged, dispersed or released directly
from an “auto” part designed by its manufac-
turer to hold, store, recerve or dispose of such
“pollutants”; and

(2) The “bodily injury,” “property damage” or
“covered poliution cost or expense” does not
arise out of the operation of any equipment
listed in paragraphs 6.b. and 6.c. of the
definition of “mobile equipment.”

Paragraphs b. and c. above of this exclusion do
not apply to “accidents” that occur away from
premises owned by or rented to an “insured” with
respect to “pollutants” not in or upon a covered
“auto” if:

(1) The “poilutants” or any property in which the
“pollutants™ are contained are upset, over-
turned or damaged as a resuit of the main-
tenance or use of a covered “auto”; and

(2) The discharge, dispersal, seepage, migra-
tion, release or escape of the “poliutants” is
caused directly by such upset, overtum or
damage.

12. WAR

“Bodily injury” or “property damage” due to war,
whether or not declared, or any act or condition
incident to war. War includes cwil war, insurrec-
tion, rebellion or revolution. This exclusion ap-
plies only to liability assumed under a contract or
agreement.

C. LIMIT OF INSURANCE

Regardless of the number of covered “autos,” “in-
sureds,” premiums paid, claims made or vehicles
involved in the “accident,” the most we will pay for the
total of all damages and “covered pollution cost or
expense” combined, resulting from any one “acci-
dent” is the Limit of Insurance for Liability Coverage
shown in the Declarations.

All “bodily injury,” “property damage” and “covered
pallution cost or expense” resuiting from continuous

or repeated _«posure to substantially the same con-
ditions w1’ > considered as resulting from one “ac-
cdent.”

SECTION HIl-PHYSICAL DAMAGE COVERAGE
A. COVERAGE

We will pay for “loss” to a covered “auto” or ts
equipment under:

a. Comprehensive Coverage. From any cause
except:

(1) The covered “auto's” collision with
another object; or

(2) The covered “auto’s” overturn.
b. gpeciﬁed Causes of Loss Coverage. Caused
y:
(1) Fire, lightning or explosion;
(2) Theft;
(3) Windstorm, hail or earthquake;
(4) Flood;
(5) Mischief or vandalism; or

(6) The sinking, burning, collision or derai-
ment of any conveyance transporting the
covered “auta.”

c. Collision Coverage. Caused by:

(1) The covered “auto’s” collision with
another object; or

(2) The covered “auto’'s” overturn.

2. Towing.

We will pay up to the limit shown in the Declara-
tions for towing and labor costs incurred each
time a covered “auto” of the private passenger
type is disabled. However, the labor must be
performed at the place of disablement.

Glass Breakage —Hitting a Bird or Animal —Fall-
ing Objects or Missiles.

It you carry Comprehensive Coverage for the
damaged covered “auto,” we will pay for the
following under Comprehensive Coverage:

a. Glass breakage;
b. “Loss” caused by hitting a bird or animal; and
c. “lLoss" caused by falling objects or missiles.

However, you have the option of having glass
breakage caused by a covered “auto’'s” collision
or overtumn considered a “loss” under Callision
Coverage.

Coverage Extension. We will also pay up to $15
per day to a maximum of $450 for transportation
expense incurred by you because of the total theft
of a covered “auto” of the private passenger type.
We will pay only for those covered “autos” for
which you carry either Comprehensive or
Specified Causes of Loss Coverage. We will pay
for transportation expenses incurred during the
period beginning 48 hours after the theft and

CA 111 (6-92)
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ending, regardless of the pdiicy's expiration,
When theg cOvered “autc  returned to use or we
pay for its “10ss.”

B. EXCLUSIONS

1.

2.

We will not pay for “loss” caused by or resulting
from any of the following. Such “loss” is excluded
regargless of any other cause or event that con-
tributes concurrently or in any sequence to the
“loss.”

a. Nuclear Hazard.

(1) The explosion of any weapon emgioying
atomic fission or fusion; or

(2) Nuclear reaction or radiation, or radicac-
tive contamination, however caused.

b. War or Military Action.
(1) War, including undeclared or civil war;

(2) Warlike action by a military force, inctud-
ing action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other
authority using military personnel or
other agents; or

(3) Insurrection, rebellion, revolution,
usurped power or action taken by
governmental authority in hindering or
defending against any of these.

Other Exclusions.

a. We will not pay for “loss” to any of the follow-
ing:
(1) Tape decks or other sound reproducing

equipment unless permanently installed
in a covered “auto.”

(2) Tapes, records or other sound reproduc-
ing devices designed for use with sound
reproducing equipment.

(3) Sound receiving equipment designed for
use as a citizens’ band radio, two-way
mobile radio or telephone or scanning
monitor receiver, including its antennas
and other accessories, unless per-
manently installed in the dash or console
opening normally used by the “auto”
manufacturer for the installation of a
radio.

(4) Equipment designed or used for the
detection or location of radar.

The most ve will pay for “loss” in any one “accident”
is the less  .f:

1.

2,

The actual cash value of the damaged or stolen
property as of the time of the “loss”, or

The cost of repairing or replacing the damaged
or stolen property with other property of like kind
and quality.

D. DEDUCTIBLE

For each covered “auto,” our obligation to pay for,
repair, return cr replace damaged or stolen property
will be reduced by the applicable deductible shown
in the Declarations. Any Comprehensive Coverage
deductible shown in the Declarations does not appiy
to “loss” caused by fire or lightning.

SECTION IV —-BUSINESS AUTO CONDITIONS

The following ccnditions apply in addition to the Common
Policy Conditions:

A. LOSS CONDITIONS

1.

APPRAISAL FOR PHYSICAL DAMAGE LOSS

If you and we disagree on the amount of “loss.”
either may demand an appraisal of the “loss.” In
this event, each party will select a competent
appraiser. The two appraisers will select a com-
petent and impartial umpire. The appraisers wil
state separately the actual czsh value anc
amount of “loss.” If they fail to agree, they wil
submtt their differences to the umpire. A decision
agreed to by any two will be binding. Eacr -
will:

a. Pay its chosen appraiser; and
b. Bear the other expenses of the appraisal and
umpire equally.

If we submit to an appraisal, we will still retain our
right to deny the claim.

DUTIES IN THE EVENT OF ACCIDENT, CLAIM,
SUIT OR LOSS

a. In the event of “accident,” claim, “sun” or
“loss,” you must give us or our authonzed
representative prompt notice of the “acc-
dent” or “loss.” Include:

(1) How, when and where the “accident” or
“loss” occurred;

(2) The “insured’'s” name and address; and

(3) To the extent possible, the names and
addresses of any injured persons and

b. We will not pay for “loss” caused by or result- witnesses.
ing from any of the following uniess caused i | ther i “in-
by other “loss” that is covered by this in- b ;digeg?nrilug:you and any other invoived i

surance:

(1) Wear and tear, freezing, mechanical or
electncal breakdown.

(2) Blowouts, punctures or other roaa
damage tc tires.

(1) Assume no obligation, make no payment
or incur no expense withaut our consent,
except at the “insured's” own cost

(2) Immediately send us copies of any re-
quest, demand, order, notice, summons

C. UMIT OF INSURANCE or legal paper received concemning the

CA 111 6-92)
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claim or “suit.”

3) Cooperate with us in the Investigation,
settlement or defense of the claim or
“sutt.”

(4) Authorize us to obtain medical records or
other pertinent information.

(5) Submit to examination, at our expense,
by physicians of our choice, as often as
we reasonably require.

c. If there is “loss” to a covered “auto” or its
equipment you must also do the following:

(1) Promptly notify the police if the covered
“auto” or any of its equipment is stolen.

(2) Take all reasonable steps to protect the
covered “auto” from further damage.
Also keep a record of your expenses for
consideration in the settlement of the
claim.

(3) Permit us to inspect the covered “autc”
and records proving the “loss” before its
repair or disposition.

(4) Agree to examinations under oath at our
request and give us a signed statement
of your answers.

3. LEGAL ACTION AGAINST US

No one may bring a legal action against us under
this Coverage Form until:

a. There has been full compliance with all the
terms of this Coverage Form; and

b. Under Liability Coverage, we agree in writing
that the “insured” has an obligation to pay or
until the amount of that obligation has finally
been determined by judgment after trial. No
one has the right under this palicy to bring us
into an action to determine the “insured’'s”
liability.

4. LOSS PAYMENT-PHYSICAL DAMAGE

COVERAGES

At our option we may:

a. Pay for, repair or replace damaged or stolen
property;
b. Return the stolen property, at our expense.

We will pay for any damage that results to the
“auto” from the theft; or

¢. Take all or any part of the damaged or stolen
property at an agreed or appraised value.

5. TRANSFER OF RIGHTS OF RECOVERY
AGAINST OTHERS TO US

If any person or organization to or for whom we
make payment under this Coverage Form has
rights to recover damages from another, those
nghts are transferred to us. That person or or-
ganization must do everything necessary to
secure our nghts and must do nothing after “ac-
cdent” or “loss” to impair them.

Page 60t 9

B. GENE. . CONDITIONS

1.

BANKRUPTCY

Bankruptcy or insolvency of the “insured” of
the “insured’s” estate will not relieve us of any
obligations under this Coverage Form.

CONCEALMENT, MISREPRESENTATION
OR FRAUD

This Coverage Form is void in any case of
fraud by you at any time as it relates to this
Coverage Form. It is also void if you or any
other “insured,” at any time, intentionally con-
ceal or misrepresent a material fact concem-
ing:

a. This Coverage Form;

b. The covered “auto”;

¢. Your interest in the covered “auto”; or
d. A claim under this Coverage Form.
LIBERALIZATION

It we revise this Coverage Form to provide
more coverage without additional premium
charge, your policy will automatically provide
the additional coverage as of the day the
revision is effective in your state.

NO BENEFIT TO BAILEE-PHYSICAL
DAMAGE COVERAGES

We will not recognize any assignment or
grant any coverage for the benefit of any
person or organization holding, storing of
transporting property for a fee regardiess of
any other provision of this Coverage Form.

§. OTHER INSURANCE

a. For any covered “auto” you own, this
Coverage Form provides primary in-
surance. For any covered “auto” you
don't own, the insurance provided by this
Coverage Form is excess over any other
collectible insurance. However, while a
covered “auto” which is a “trailer” is con-
nected to another vehicle, the Liability
Coverage this Coverage Form provides
for the “trailer” Is:

(1) Excess while it is connected to a
motor vehicle you do not own.

(2) Primary while it is connected to a
covered “auto” you own.

b. For Hired Auto Physical Damage
coverage, any covered “auto” you lease,
hire, rent or borrow is deemed to be a
covered “auto” you own. However, any
“auto” that is leased, hired, rented or
borrowed with a driver is not a covered
“auto.”

¢c. Regardless of the provisions of para-
graph a. above, this Coverage Form's
Liability Coverage is primary for any

CA 111 (6-92)
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llability assumed w an “insured con-

tract.”

d. When this Coverage Form and any other
Coverage Form or policy covers on the
same basis, either excess or primary, we
will pay only our share. Qur share is the
proportion that the Limit of Insurance of
our Coverage Form bears to the total of
the limits of all the Coverage Forms and
policies covering on the same basis.

PREMIUM AUDIT

a. The estimated premium for this Coverage
Form is based on the exposures you toid
us you would have when this policy
began. We will compute the final
premium due when we determine your
actual exposures. The estimated total
premium will be credited against the final
premium due and the first Named In-
sured will be billed for the balance, if any.
If the estimated total premium exceeds
the final premium due, the first Named
Insured will get a refund.

b. If this policy is issued for more than one
year, the premium for this Coverage Form
will be computed annually based on our
rates or premiums in effect at the begin-
ning of each year of the palicy.

POUICY PERIOD, COVERAGE TERRITORY

Under this Coverage Form, we cover “acci-
dents” and “losses” occurring:

a. During the policy period shown in the
Declarations; and

b. Within the coverage territory.
The coverage territory is:
a. The United States of America;

b. The territories and possessions of the
United States of America;

¢. Puerto Rico; and
d. Canada.

We also cover “loss” to. or “accidents” invoiv-
ing, a covered “auto” while being transported
between any of these places.

TWO OR MORE COVERAGE FORMS OR
POLICIES ISSUED BY US

If this Coverage Form and any other
Coverage Form or policy issued to you by us
or any company affiliated with us apply to the
same “accident,” the aggregate maxmum
Limit of Insurance under ail the Coverage
Forms or policies shall not exceed the highest
applicable Limit of Insurance under any one
Coverage Form or policy. This condition does
not apply to any Coverage Form or poiicy
issued by us or an affiliated comoany specrfi-
cally to appiy as excess insurance over this

Copyngnt, Insurance Services Office, inc.. 1991

Cover »~ Form.

SECTION V-DEFRNITIONS

A.

“Accident” includes continuous or repeated ex-
posure to the same conditions resulting in “bodiy
injury” or “property damage.”

“Auto” means a land motor vehicle, trailer or semi-
trailer designed for travel on public roads but does
not include “mobile equipment.”

“Bodily injury” means bodily injury, sickness or dis-
ease sustained by a person including death resufting
from any of these.

“Covered pollution cost or expense” means any cost
or expense arising out of:

1. Any request, demand or order; or

2. Any claim or “suit” by or on behalf of a
governmental authority demanding

that the “insured” or others test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize, or in any
way respond to, or assess the effects of “poliutants.”

“Covered pollution cost or expense” does not include
any cost or expense arising out of the actual, alleged
or threatened discharge, dispersal, seepage, migra-
tion, release or escape of “pollutants™:

a. Thatare, or that are contained in any property that
is:

(1) Being transported or towed by, handled or
handled for movement into, onto or from the
covered “auto”;

(2) Otherwise in the course of transit by or on
behalf of the “insured”;

(3) Being stored, disposed of, treated or
processed in or upon the covered “auto”; of

b. Before the “poliutants” or any property in which
the “pollutants” are contained are moved from the
place where they are accepted by the “insured”
for movement into or onto the covered “auto”™; or

€. After the “pollutants” or any property in which the
“pollutants” are contained are moved from the
covered “auto” to the place where they are finally
delivered, disposed of or abandoned by the “in-
sured.”

Paragraph a. above does not apply to fuels,
lubricants, fluids, exhaust gases or other similar “poi-
lutants” that are needed for or result from the normal
electrical, hydraulic or mechanical functioning of the
covered “auto” or its parts, if:

(1) The “pcliutants” escape, seep, migrate or are
discharged, dispersed or released directly from
an “auto” part designed by its manufacturer to
hold, store, receive or dispose of such “poi-
lutants™; and

(2) The “bodily injury,” “property damage” or
“covered poilution cost or expense” does not
arise out of the operation of any equipment listed
in paragraphs 6.b. or 6.c. of the definition of
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“mobile equipment.”

Paragraphs b. and ¢. abovn 0 not apgly to “acct-
cents” that occur away from premises owned by or
rented to an “insured” with respect to “pallutants” not
in or upon a covered “auto” if:

(1) The “pollutants” or any property in which the
“pollutants” are contained are upset, cverturned
or damaged as a resutt of the maintenance or use
of a covered “auto”; and

(2) The discharge, dispersal, seepage, migration,
release or escape of the “pollutants”™ is caused
directly by such upset, overturn or damage.

“Insured” means any person or organization qualify-
ing as an insured in the Who Is An Insured provision
of the applicable coverage. Except with respect to the
Limit of Insurance, the coverage afforded applies
separately to each insured who is seeking coverage
or against whom a claim or “suit” is brought.

“Insured contract” means:
A lease of premises;
A sidetrack agreement;

Any easement or license agreement, except in
connection with construction or demalition
operations on or wrthin 50 feet of a railroad;

4. An obligation, as required by ordinance, to in-
demnify a municipality, except in connection with
work for a municipality;

5. That part of any other contract or agreement
pertaining to your business (including an indem-
nification of a municipality in connection with work
performed for a municipality) under which you
assume the tort liability of another to pay for
“bodily injury" or “property damage” to a third
party or organization. Tort liability means a liability
that would be imposed by law in the absence of
any contract or agreement.

6. That part of any contract or agreement entered
into, as part of your business, pertaining to the
rental or lease, by you or any of your employees,
of any “auto.” However, such contract or agree-
ment shall not be considered an “insured con-
tract” to the extent that it obligates you or any of
your employees to pay for “property damage” to
any “auto” rented or leased by you or any of your
employees.

An “insured contract” does not include that part of any
contract or agreement.

a. That indemnifies any person or organization for
“bedily injury” or “property damage” ansing out
of construction or demolition operations, within
50 feet of any railroad property and affecting any
railroad bridge or trestle, tracks, roadbeds, tun-
nel, underpass or crossing; or

b. That pertains to the loan, lease or rental of an
“auto” to you or any of your employees, if the
“auto” is lcaned, leased or rented with a driver; or

G.
H.

Copynght, Insurance Sernces Ctfice, inc., 1991

c. Thatt

‘s a person or organization engaged in
the bu. .iless of transporting property by “auto”
for hire harmless for your use of a covered “auto”
over a route or territory that person or organiza-
tion is authorized to serve by public authority.

“Loss” means direct and accidental loss or damage.

“Mobile equipment” means any of the following types
of land vehicles, including any attached machinery or
equipment:

1. Bulldozers, farm machinery, forkiifts and other
vehicles designed for use principally off public
roads;

2. Vehicles maintained for use solely on or next to
premises you own or rent;

3. Vehicles that travel on crawler treads;

4. Vehicles, whether self-propelled or not, main-
tained primarily to provide mobility to permanent-

ly mounted:
a. Power cranes, shovels, loaders, diggers or
drills; or

b. Road construction or resurfacing equipment
such as graders, scrapers or rollers.

5. Vehicles not described in paragraphs 1., 2., 3. or
4. above that are not self-propelled and are main-
tained primarily to provide mobility to permanent-
ly attached equipment of the following types:

a. Air compressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting and well
servicing equipment; or

b. Cherry pickers and similar devices used to
raise or lower waorkers.

6. Vehicles not described in paragraphs 1., 2., 3. or
4. above maintained primarily for purposes other
than the transpontation of persons or cargo. How-
ever, self-propelled vehicles with the following
types of permanently attached equipment are not
“mobile equipment” but will be considered
“autos”:

a. Equipment designed primarily for:
(1) Snow removal;

(2) Road maintenance, but not construction
or resurfacing; or

(3) Street cleaning;

b. Cherry pickers and similar devices mounted
on automobile or truck chassis and used to
raise or lower workers; and

c. Air compressors, pumps and generators, in-
cluding spraying, welding, building cleaning,
geophysical exploration, lighting or well ser-
vicing equipment.

“Pollutants” means any solid. liquid, gaseous or ther-
mal rrtant or contaminant, including smoke, vapor,
soot, fumes, acids, alkalis, chemicals and waste.
Waste includes materials to be recycled, recondl-

CA 111 (6-92)
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tioned or reclaimed.

J. “Property damage” means damage to or loss of use
of tangible property.

K. “Suit” means a civil proceeding in which damages
because of “bodily injury," “property damage” or

CA 111 (6-92)

“covered [ tion cost or expense,” to which this
Insurance applies are alleged. “Surt” Includes an ar-
bitration proceeding alleging such damages or
“covered pollution cost or expense” to which you
must submt or submnt with our consent.

“Trailer” includes semtrailer.
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WAGON TONGDE, INC.
DBA: FRONTIER PIES

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CA 01 52 03 91
UTAH CHANGES

This enaorsement medifies insurance provided under the following:

BUSINESS AUTO COVERAGE FORM

BUSINESS AUTO PHYSICAL DAMAGE CCOVERAGE FORM
GARAGE COVERAGE FORM

TRUCKERS CCVERAGE FORM

For a covered “autd” licensed or principally garaged in or “garage cperations’ conducted in, Utah, CONDITIONS are changed
as follows.

A. The Legal Action Against Us Condition does not apply.
B. TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US 1s changed by adding the following.
a. We shall be enutled to a recovery orly after the “irsurea” has been tully ccmpensated for damages.

b. If we make any oayment and the “insured” recovers frcm another party, the ‘insurea’ shall hold the proceeds
in trust for us and pay us back the amount we have paid.

€. The Concealment, Misrepresentation or Fraud Condition (s replaced by the following.
FRAUD OR MISREPRESENTATION

Subject to Utah Cede Ann. Section 31A-21-105, this Coverage Form may be voided in the event of fraud or misrepresen-
tation by you or any other “insured” relating to.

a. This Coverage Form;

b. The covered “autd’;

€. Your interest in the covered “auto’, or
d. A claim under this Coverage Form

T SA/haw 6/17/93
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
CA224212¢91
UTAH PERSONAL INJURY PROTECTION

For a covered ‘auto’ ' c2nsed or crinczally garaged n or for garage cceratons ' ccngucted in, Jiah, this endorse-

Tent medines inswrat e provicec uncer e fallowing
BUSINESS AUTO COVESAGE FCRM
GARAGE COVERAGE FC3M
TRUCKERS COVERAGE FCRM

This enacrsement c~anges the £ci ¢/ eactve on the ncacticn Ga:2 of the poncy wniess énother gate 1s indicated below

cndorsement erfect.e AP I Pancy No lar (34 132D 70 s@
at 1201 AM siandarg tre |

« Cour:ersignec cy
s T oAGL S, andley OVLAL FEon¥1ix P13

l

 Namea Insurea
!
|

Authorizec Representatve)

SCHEDULE
|
Benefits Limit Per Person
Medical expenses $3.000
Work loss (a) e'gnty-five percent of any loss of gross income and
earning capacity, not to exceed the total of $250 per
week,
(b) S20 per day for inability to perform services fer the
housenold;
Funeral exoenses 1,2C0
| Survivor loss $3,0C0

‘I nc entry appezrs 220ve Ir°2rmanon requirag to compiere = s endorsement will be snown n -he Declaratiors zs
3cplicaole to this encersemeant)

We agree witn you suciecttc all or the orevisions in this crosifetic cevices, necessary ambulance ncspi-
2ndorsement ana to 2l of the provisicns or the oclicy ex- ral anc nursing servicas, and any nonmedical
cent as meained herain, as follcws remegial care arg reatment rendered in accor-
dance with 3 -ecognizec ravgious method of
A. COVERAGE neanng ncwever 't cces nct ncluge expenses

In excess of those for a semi-crivate rccm, un-
NMewill cay Parserai Iniury 22182 cereniis ir 2

c- less more intens. 2 care 's medically required
torcance wtk T2 314 Uren Coce dmneraiac s er
oran 'rserec amosLsiairs ‘tedilvit ury caused 2. Work loss.

Zyan accigcert z2nsingoularit2 useorzn adtd
3as an autd

3. .I83ZI° mccmeanc csscrearitgcatacty

Z,the nscrec’ doning s or rner ifettme

S.cectizim: TrssmCym T ta Scregu e mese oM nadiity (o NOTK CLINE 2 Ferce car-

Sarcora 7 Uy SrMeCICT 227875 PSS or ~—enc'ng :1re2 gays ater tne date of re

SCarvaniLty” Zna contnuarg Tor 2 rax-

1. Medical expenses S=22sCrac.s 2xCersas n- —umor 22 corsecutve neeks tnerearner i

Z.frreg soromsress2ty TRCICE Sutgica (rav S.C™  nsdrec s inaoiiity o work conunuas

letrEr oo c2TED 121l IEnviies touairg ~ excess or 2 fotal Cf tWOo CoNSseculive weexs

s sA‘baw 271008 1

~ e e “eC Ta&TT TT_r3mC2 ser Iz 2 "o -z



moar,

averre dawe orne ooy
{ eil not te agphca-

day eliminat on cerod
bie; and

b. Anallowancs for services actuany rencered
or reasonacly incurred that, Sut for the
‘hodily injury ' the “insured” wouid have oer-
formea auring nis or ner hiietime for ris or
ner housenold ccmmencing thrae gays af-
tar tha date of the “teodily mjury” 2ra cor-
tnuing ‘or a maximum of 383 consecutve
days thereatiar 1f sucn “nsured's” inaouiy
0 Derorm suLCA ServICes CCniinues «n excess
af 1< consecutive ¢ays after the date ¢f the
‘bodily 1njury”, this three day enminauon
period snall net be applicacie.

Funeral expenses Funeral, cunai or cremeaicn
2xpensas incurrad.

Survivor loss Ccmpensaticn cn accourt of the
ceatn of the insured’ 2nd s payable eniy o nat-
ural cersons who are the “insurea’s” hers.

WHO IS AN INSURED

1.

You, uniess you are injured n an “ezc.dent”
wnich rasuited from tne use Cr cperaton of any
motor venicie whicn 1s owned 2y you and whicn
5 not & covered ‘autd”

If you ara an incividual, any “family member”,
uniess the “family memoer” 1s injured in an “ac-
cident” which resulted frem the use or operation
of any motor venicle which 1s owned by such “fa-
mily member” and which 1s not 2 covered “auto”.

Ary person while “occupying’ @ covered “auto”
‘mith tne consent cf the “insured”.

Ary oerson while “occupying “any other “auto”
SINET (m2n 2 DuDiC Cr nvery cTnvevance, ccer-
aied oy you cr a8 ‘famuy memoer’

A ‘tedestrian "if tre 2ccicent’ involves the usa
of a covered “autc’

EXCLUSIONS

Me wul nct say Personal injury Srotaclion cenetits
‘or ‘seany nury

1.

V]

Sustainec oy tre ‘insurea” wnile “occupying’
an "aute ' owned ny, or turnisned for the regular
uSe 2 =2utinsureg |, orefyou ar2 anircividual
27y tZTiy ~emeer , mat 1S not @ coveresd

ElGe)
e,

w3a1m27 2, ary cerson wnile oceraung e cov-
20 2.0 wincut the express or imened ¢on-

)y ()
b

Te rsurec Cr wnie not o« olawrul
" -2 covered ‘zuic’
S.3:z7227,2 cegesran ifthe ‘2zzcent ce-
I.73 0Uts €2 e giate o Utan Tus exc usion
IIeS TITEColy QU 8t2 3 arIincLa, iCoyou
oz IPhanl iV iast-laatet-1g

Sustaineg 4= = Derson I S.Cn persor s cuti-
duct contntt :C to his injury under either or the
foliowing ¢ Tstances.

a. Causing injury 1o himself or nerself intention-
ally, cr

b. While ccmmutting a felony.

Sustained by any person arnising out of the use
cf any "auto” while lccated for use as a residence
cr oremises.

Due to war, wnether ¢ not declared, civil war,
InSurrecticn, ragetlion Cr revoluticn, or to any act
or conditicn incident to any of the foregoing.

Resuiting from the racdioacive, toxic, explosive
or other hazardeous zroperties of nuclear ma-
Rrat

D. LIMIT OF INSURANCE

1.

Ragaraless 3 the numeer of ‘nsurads”, golicies
cr ponds aoolicapie. claims made, premiums
paid or covereq "zLies ' to whnich this coverage
goolies. :ns mest ve will cay for Personal Injury
Protecticn cenents “cr “Bccily injury” sustained
ovanirsurec” inany cne ‘accident” s the Limit
Per Person zmcunt snown in the Schedule.

Any amounrt cayante under this coverage will be
reduced by the amount caid, payaole or required
to be provided for "‘sodily injury™:

a. Under any workers' compensation plan or
any similar statutery plan;

b. By the United States or any of its agencies
because of nis or her oeing on active duty
in the military services:

CHANGES IN CONDITIONS

Te following is added tc the DUTIES IN THE EVENT
OF ACCIDENT. CLAIM, SUIT OR LOSS Condition:

d.

If an “insureg” or his or ner legal representative
or survivor insututes legal action to recover
camages for “bodily injury”, he or she must
cromptly give us 2 ¢coy of the summens and
comepiaint cr ctrer procass served in connection
with the legal acuon.

T~e “insured” or someone on nis or her behalf
must cromotly gr.e us writtsn crooi of claim, un-

c2r o2 if ~2cuirec, ircluaing

(1) F_.l carticulars of the rature and extent of
te “bedny rniury ', tre2tment and renaplii-
‘auon recevea and contempiated, and

(2) Sucr ctner \nformation thatwill help us de-
=rmine tne amount cue anc payaole

“ne rcilowng CONDITICNS are accad
REIMBURSEMENT AND TRUST

1.

‘e maxe 2~/ cayent icozy “insured” under


http://is.cn
http://prcpert.es

NEES] \.diClCi".‘ S 1w . CLeC oy
érparly, ne ¢rsne snal bl m2orlt
for us and pay us ta ~g amrcun
We wuil nave a lien against sucn payment, 274 mey
give nctice cf the lien to the person or orgzanizaien
causing “zcdily irjury”, Mis or ner agent orinsurer

or a court having ,urisciciion «n the mattar

Any “insured” receving payment must helc in trust
for our penefit all rights or recovery re or sn2 nas
against the party £2using ‘coduly inury

That person must o everything necessary (0 secura
sucn rights and must A¢ nething 0 impair *~em

Trat person must execut2 ard dehver (¢ us instru-
ments and pagers nat may te zoorcoriate ¢ secure
his or ner anc our rignts and cougatiens asiashisned
by this provis.on.

COORDINATION AND NON-DUPLICATION

1.

No “insured” may recover duolicate cayments icr tne
same elements of “loss ' under this ¢r any other in-
surance.

This insurance 1s crimary orty for ‘Scaily imjury” sus-
tained by an ‘insurs@’ 1n an “accigent” arising out
of the use or operzuon of a covered “auto”.

If an “insured” .s 2ntitled ¢ Persaral Injury Protec-
tion benefits uncer mcr2 than one policy, the maxi-
mum recovery uncer ail cclicies combined will not
exceeaq the amount oayacle under the policy with the
highest collar hmit of benefits. Qur share 1s the
propcruon that cur Limit ¢f Insurance pears to the
total cf all applicatie hmits covering on the same
basis.

Perscnal Injury Frotecton benefits paid or payable
under this Goverage Form cr any other Coverage
Form or ooucv groviding 2uto insurance becauss of
“bodily imury” susiained oy an ‘insurea’” shall ce

)

- . L e e
roncEs A s Coveraga Farm

! - .

Ot

PREM.  RECOMPUTATION

The premium fcr this colicy 1s basaa on rates wnich
nave been esiablisnea in renancs upen the lim:ita-
tions cn the right to racover for damages imzosad
oy the orovisions of Titie 213, Utan Code Annotat-
ed. It a court deciares a1y of these crevisions unen-
forceaoie, we have tn2 rnigni ‘0 racomgpute the
premium, 2na Ire 2r0vsons i s erdersement are
voidacie or SyC 2cT 2 2mencmert 2t cur ogtion.

ADDITIONAL DEFINITIONS

1. Tredefimuonor ‘auto ' 1 the DZF NITIONS Sec-
ticn s replacec ¢y the following.

"duto” means every seif-oracelled venicle wnich
IS gesignec for use upen @ hignway, incluaing
trailers anc semu-traiters designed fer use aith
sucn venic'es, 2«cent fracucn engines, rcad
rollers. farm tractors, tracicr cranes, power sincv-
21s, eana wetl driflers zng every vehicle wnich is
crogenea o/ oetecre ower cciained from over-
~eaQ wiras cut nct cperates cn rails.

2. The fcllowing zre acdded tc the DEFINITIONS
Sacticn:

a. "Famuy memeber ' means a person ralated
{0 you 2y tlood. marriage or adopticn, in-
cluding a ward or foster child, who is & resi-
dent ¢f your household, whether or not
temoorarily resicing eisewhere,

b. “Cccupying” means being in or upon an
"auto” as a passenger or operator or en-
gaged 'n the immediate acts of entering,
Soaraing cr angnting frcm an “auto’”.

€. 'Pedesiian’ ™—=2ans 21y cerson nct “oc-
cupying ' or mAing Lcen an 'auio’.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
CA 21620183

UTAH UNINSURED MOTORISTS COVERAGE

This endorsement modifies insurance provided under the following:

BUSINESS AUTO COVERAGE FORM
GARAGE COVERAGE FORM
TRUCKERS COVERAGE FORM

A. COVERAGE

1. We will pay all sums the “insured” is legally en-
titled to recover as compensatory damages from
the owner or driver of an “uninsured motor
vehicle.” The damages must result from “bodily
injury” sustained by the “insured” caused by an
“accident.” The owner's or driver's liability for
these damages must resuit from the ownership,
maintenance or use of the “uninsured motor
vehicle.”

2. If this insurance provides a limit in excess of the
amounts required by the applicable law where a
covered “auto” is principally garaged, we will pay
only after all liability bonds or policies have been
exhausted by judgments or payments.

3. Any judgment for damages arising out of a “suit”
brought without our written consent is not binding
on us.

B. WHO IS AN INSURED
1. You.
2. |f you are an individual, any “family member.”

3. Anyone else “occupying” a covered “auto” or a
temporary substitute for a covered “auto.” The
covered “auto” must be out of service because of
its breakdown, repair, servicing, “loss” or destruc-
tion.

4. Anyone for damages he or she is entitled to
recover because of “bodily injury” sustained by
another “insured.”

C. EXCLUSIONS
This insurance does not apply to any of the following:
1. Any claim settled without our consent.

2. The direct or indirect benefit of any insurer or
self-insurer under any workers' compensation,
disability benefits or similar faw.

3. "Bodily injury” sustained by you or any “family
member” while “occupying” or struck by any
vehicle owned by you or any “family member” for
which the security required by the Utah Safety
Responsibility Act is nat in effect. This includes a
trailer of any type used with that vehicle.

4. Anyone using a vehicle without a reasonable
Delief that the person is entitled to do so.

SA/naw 5/17/93

CA 41¢ (1-53)
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5.

Punitive or exemplary damages.

D. LIMIT OF INSURANCE

1.

2.

3.

Regardless of the number of covered “autos,”
“Insureds,” premiums paid, claims made or
vehicles involved in the “accident,” the most we
will pay for all damages resulting from any one
“accident” is the LIMIT OF INSURANCE for UNIN-
SURED MOTORISTS COVERAGE shown in the
Declarations.

Any amount payable under this coverage shall be
reduced by:

a. All sums paid or payable under any workers'
compensation, disability benefits or similar
law, and

b. All sums paid by or for anyone who is legally
responsible, including all sums paid under
this Coverage Form'’s LIABILITY COVERAGE.

Any amount paid under this coverage will reduce
any amount an “insured” may be paid under this
Coverage Form's LIABILITY COVERAGE.

E. CHANGES IN CONDITIONS

The CONDITIONS are changed for UNINSURED
MOTORISTS COVERAGE as follows:

1.

The OTHER INSURANCE Condition is replaced
by the following:

If there is any other applicable similar insurance
available under more than one policy or provision
of coverage:

a. The maximum recovery under all coverage
forms or policies combined will not exceed
the maximum amount payable for any one
vehicle under the coverage form or policy
with the highest applicable limit of liability.

b. Subject to paragraph a. above, any in-
surance we provide with respect to a vehicle
you do not own shall be excess over any other
collectible insurance.

c. We will pay only our share of the loss. Our
share is the proportion that our Limit of In-
surance bears to the total of all applicable
limits covering on the same basis.

DUTIES IN THE EVENT OF ACCIDENT, CLAIM,
SUIT OR LOSS is cnangea by adding the follow-

Cepynght, Insurance Services Office. Inc., 1992 Page 10f2
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ing:
a. Promptly notify the police if a hit-and-run dri-
ver i1s involved, and

b. Promptly send us copies of the legal papers
if a “sut” is brought.

TRANSFER OF RIGHTS OF RECOVERY
AGAINST OTHERS TO US is changed by adding
the following:

a. We shall be entitied to a recovery only after
the “insured” has been fully compensated for
damages.

b. If we make any payment and the “insured”
recovers from another party, the “insured”
shall hold the proceeds in trust for us and pay
us back the amount we have paid.

The following Condition is added. However, this
Condition does not apply if a small claims court
having jurisdiction resolves the matter or matters
upon which we and an “insured” do not agree.

ARBITRATION

a. If we and an “insured” disagree whether the
“insured” is legally entitled to recover
damages from the owner or driver of an “unin-
sured motor vehicle” or do not agree as to the
amount of damages, either party may make
a written demand for arbitration. in this event,
each party will select an arbitrator. The two
arbitrators will select a third. If they cannot
agree within 30 days, either may request that
selection be made by a judge of a court
having jurisdiction. Each party will pay the
expenses it incurs and bear the expenses of
the third arbitrator equally.

b. Unless both parties agree otherwise, arbitra-
tion will take place in the county in which the
“insured” lives. Local rules of law as to arbitra-
tion procedure and evidence will apply. A
decision agreed to by two of the arbitrators
will be binding.

F. ADDITIONAL DEFINITIONS

The following are added to the DEFINITIONS Section:
1.

“Family member” means a person related to you
by blood, marriage or adoption who is a resident
of your househoid, including a ward or foster
child.

Cooymngnt Insurance Services Otfice Inc 1952

“Occupying” means in, upon, getting N, on, out
or off.

“Uninsured motor vehicle” means a land motcr
vehicle or trailer:

a. Forwhich no liability bond or policy at the time
of an "accident” provides at least the
amounts required by the applicable law
where a covered “auto” is principally
garaged,

b. For which an insuring or bonding company
denies coverage or is or becomes insolvent;
or

¢. That is a hit-and-run vehicle whose operator
or owner cannot be identified and that hits or
causes an “accident” resulting in “bodily in-
jury™ without hitting:

(1) You or any “family member”;

(2) A vehicle which you or any “family mem-
ber” are “occupying”; or

(3) Your covered “auto.”

If there is no physical contact with the hit-and-run
vehicle, the facts of the “accident” must be
proved. We will only accept clear and convincing
evidence, which must consist of more than the
“Insured’s” testimony.

However, “uninsured motor vehicle” does not
include any vehicle:

a. Owned or operated by a self-insurer under
any applicable motor vehicle law, except a
self-insurer who is or becomes insolvent and
cannot provide the amounts required by that
motor vehicle law;

b. Owned by a governmental unit or agency; or

c. Designed for use mainly off public roads while
not on public roads.

d. For which a bodily injury liability bond or
policy applies at the time of the “accident” but
the amount paid for “bodily injury” under that
bond or policy to an “insured” is not enough
to pay the full amount the “insured” is legally
entitled to recover as damages caused by the
“accident.”

CA 441¢ (1-83)
CA 216820193
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THIRD DISTRICT COURT DIVISION TWO, STATE OF UTAH

SALT LAKE COUNTY, SALT LAKE DEPARTMENT

WORKMEN'S AUTO INSURANCE CO.

vs.

CHUBB CUSTOMER CENTER, INC d/b/a

B aended

Plaintiff RULING

)
)
)
) CASE # 960013632 CV
)
)

CHUBB GROUP OF INSURANCE COMPANIES)

Defendant )

For the benefit of a clear record the following has occurred

in this case:

1.

Plaintiff filed a Motion for Summary Judgement on
April 17,1997

Defendant filed a Memorandum in Support of Defendant's
Response to Plaintiff's Motion for Summary Judgement and
Defendant's Cross-Motion for Summary Judgment.

On May 2, 1997 Plaintiff filed a Notice to Submit for
Decision.

On July 22, 1997 the court issued a ruling granting
Defendant's Cross-Motion for Summary Judgment.

Prior to signing the order granting Summary Judgement
Plaintiff Filed a Motion for a New Trial and Motion for
a Statement of the Ground for decision and Request for
Hearing. (July 28, 1997 motion filed)

The Court, Pursuant to Plaintiff's request for a hearing,
scheduled a hearing which was held on October 15, 1997.

The court, after listening to the arguments of counsel during
the hearing on October 15, 1997 and carefully reviewing all of the
memoranda filed by the parties and being fully advised, hereby
rules as follows;



1. The courts minute entry of July 22,1997 wherein
Defendant's cross motion for Summary Judgment was granted
is set aside.

2. After a careful review of the language contained in
defendant's insurance policy the court does not agree
with Plaintiff's reading of the policy with respect
to the issue of coverage. Plaintiff's view is that under
the “other Insurance" provision in Defendant's policy the
coverage 1is primary for 1liability assumed under an
‘insured contract”. Plaintiff then concludes that an
insured contract is present in this case, arguing that an
employment contract exists under which the employer of
the tortfeasor, Wagon  Tongue, assumes the tort
liability of it's employer under the doctrine of
respondent superior. The Court sees no evidence of any
such contract. The fact that Wagon Tongue may have been
held liable for the tort of it's employee under a theory
of respondeat superior does not create an insured
contract. Respondeat superior is only a mechanism under
tort law which enables an injured party to assert a claim
for damages against an employer for injuries caused by
it's employee while in the <course and scope of
employment. This is not a contractual obligation assumed
by an employer.

There is no evidence in this case that Wagon Tongue
entered into any kind of contract with it's employee and
assumed the tort liability cf the employee.

Based upon the foregoing, the Court hergby d nagiuglaintiff's
Motion for Summary Judgement and grants Pzggéggégis cross motion
for Summary Judgement. Defendant's counsel is to prepare an order

and judgment and submit to Plaintiff's counsel in accordance with
rule 4-504.



CERTIFICATE OF MAILING

[ hereby certify that on this 12th day of December, 1997, I mailed, postage prepaid, a
true and correct copy of the Ruling to:

TRENT J. WADDOUPS ERIC C. SINGLETON

8 East Broadway, Suite 201 136 South Main Street

Salt Lake City, Utah 84111 Salt Lake City, Utah 84101
BRETT MARSHALL GODFREY

370 Seventeenth Street, Suite 3280
Denver, CO 80202-5632
Depdy Court Clerk ®
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