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IN THE

Supreme Court

OrF THI

STATE OF UTAH

GENEVA STEEL COMPANY, ]
a corporation,
Plaintiff,
v. Case No.
7236

THE STATE TAX COMMISSION
OF UTAH,

Defendant. |

BRIEF OF PLAINTIFF

Defendant’s brief raises certain implications and
contentions which plaintiff feels must be met in veply
lest silence lull the court into any inadvertent aceept-
ance of that which we submit is erroneous and mislead-
ing.

1. The Utah Commission Has Acted.

On page 2 defendant contends that sales simiilar to
that of Gemeva have never ‘‘been considered’’ by the
Commission. Such sales must have been made in the

1
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thousands since the sales-use tax system hecame effective
In this state; and o0 notorious that what the Commission
actually did—to consider such sales not subjeet to the
tax-—speaks louder than if a score of opinions and regu-

lations had been issued.

As was said by Washington’s Supreme Court in the
City of Spokane case cited by defendant: “What the
Commission did rather than what it =aid establishes itx
administrative construetion of the Act.”” 89 P. 24 826,
829,

2. A Single Sale, Or Several.

OF course some tangible personal property was in-
chwded in the sale of the ““integrated steel plant”. But
the parties have nof agreed that there was any retail
sale of sueh tangible personal property ax such. A yead-
ime of the contract of sale (Ix. B) will at once develop
the faet of whether the transaction was the sale of an
integrated steel plant, as plaintiff has stated; or the
series of separate sales of varions items of tangible per-
sonal property for agreed hreakdown prices, as defend-
ant contends on pages 8 and 9.

3. Sale of Geneva was a Casual Sale.

On page 8 defendant asserts that there are no cases
where ““the matter of sales tax or use tax was considered
when applied to a purchase of tangible personal property
in connection with real estate.”” Further search indi-
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cates, however, that m addition to Utah’s “considera-
tion™" hy treating such isolated and oceasional sales as
excluded from the mtended tax coverage, other states
have treated the probhlem as tfollows:

(a) Some states have not been confronted with the
situation hecause, as in the case of Nevada, Oregon and
Tdaho, there either was never a sales-use tax or it was
repeated.

(b) Others, as Pennsylvania, specifieally limit tax
coverage to sales hy merchants who are licensed.

(¢) Some lew, as Oklahoma, have complete cover-
age for all sales of tangible personal property. An
anomalous situation exists in Washington where their
Tax Commission, as did now defendant’s eounsel, claims
the use tax to be separate and to cover all sales, even
though the Sales Tax Aet contains a specific exemption
for easual sales. The Commission then waives in the
interests of “‘administrative practicability’’ the tax on
isolated sales where the tax liability is less than $10.00.

(d) By far the great bulk of states with sales-use
tax systems exempt isolated occasional or casual sales.
Such are Alabaina, Arizona, Arkansas, California, Mis-
sissippi, Rhode Tsland and Tennessee; with Connecticut,
linois, lowa, Kansas, Louisiana, Maryland, Michigan,
Missouri, New Mexico, North Carolina, North Dakota,
Ohio, South Dakota and West Virginia qualifying the
exclusion of a casual sale to cases where the seller does
not hold himself out as engaged in retail business. (Pren-
tice-Tlall All-State Tax Unit, par. 92, 572-5.)
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In addition to the instances cited in plaintiff’s brief
pages 28 to 30, we find the following administrative in-
terpretation expressly recognizing such sales as exempt:

(a) Connecticut—=Sales and Use Tax Regulation 15
(P-H Connecticut Tax Service, par. 21,028) :

A fretall sale” as defined by Section 2, Sub-
seetion 314 of the Sales and Use Tax Aet shall not
imelude the Following casual or isolated sales
which are exempt from tax:

(a) Iselated sales of a non-recurring nature
imade By oa person not engaged in the husiness of
selitn:s tangible personal property.

(b Malex of artieles of tangihle personal

proverty rerndred for use or other consumption
broa vetatler o seller, which are not sold in the
veunlar eonurse of any bhusiness engaged in by sueh
retailer or seller,

Examples of exempt sales: ¥ * % (2) Hale of
an entire business hy the owner thercof * * *7°

(b) Marviand—-Retail Sales and Use Tax Rules
and Regulations, Rule 39 (P-1T Marvland Tax Serviee,
par. 21,686) :

“Rule 390 Casual and isolated sales.—The
tax does not apply to casual and isolated sales
made by a vendor who is not engaged in the busi-
nexs of wselling tangible personal property. How-
ever, this exemption does not apply to sales made
hy those persons who hold themselves out as en-
gaged in a retail business, notwithstanding the
faet that their sales may be few and infrequent.

* % ¥ *
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““Sales of fixtures and equipment in con-
Junction with a complete liquidation of a per-
son’s husiness are considered casnal and isolated
sales.”’

The last paragraph above was added hyv revision of

February 11, 1948,

(¢)  Ohio (P-H Ohio Tax Service, par. 21,232 and
21,605) :

“Casual and Isolated Sales.

“The tax does not apply to casual and iso-
lated sales.  However, thix exemption doeg not
apply {o sales made by persons engaged in the
husiness of making sales at retait notwithstanding
the fact that their sales inav be few and infre-
quent.

“Wihere o person sells his household furni-
ture: where a farmer sells his farm machinery, or
other Tarm equipment: or where a grocer sells
his caxh register, counters, or other store fix-
tures at auction or otherwise, such persons are
not ‘engaged in the husiness’ of .selhng tangible
personal property at retail with respect to this
property, bhut are making casual or isolated
sales.”’

“Generally it may he said that the ase tax
applies to the use of property in this state the sale
ol whieh would be subject to sales tax had there
been a purch%r‘ within this state. Conversely the
ase tax does not applv upon the use of any
property the sale of which has been subjected to

5
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the sates tax or the sale of which is exempt from.

safes tar.  The two taxes, sales and use, stand
as complements to each other and taken together
provide a uniform tax upon either the sale or
use of all tangible personal property irrespective
of where it may have been purchased.

““Generally speaking, in determining exemp-
tions under the use tax, reference may be made
to the sales tax regulations, since the general rules
applicable to the sales tax law are applicable to
the use tax law unless otherwise herein specified.”

(d)  Washington: Washington’s May 1947 Regnla-
tions still are reported to read (P-H Washington Tax
Service, par. 21,506, Mav 1, 1947) :

Rade 166, Casual or {solated Sales. Sales
are deened to be casual ov irolated when made by
a verson wie s nop engaced in the husiness of
selline the tvpe of property involved.  Kxamples
of casual sales are the following

thy Male ol a capital asset by a manufac-
turer, wholosaler or retailer:

(2)  Sale by an employee of any secondhand
property which is of a type not sold by his em-
ployer; e.g., sale of an automobile or radio by a
bank elevk :

(3) Sale of household furniture by a person
who Is registered but who is not engaged in the
business of selling; e.g., sale of a dining set by
a lawyer,

On the other hand, the sale at retail by a
manufacturer or wholesaler of an article of mer-
chandise manufactured or handled by him is not

6
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a casual zale, even though he may make but one
sueh sale.

Mirchermore, persons who hold themselves
out to the public as making sales at retail or
wholesale are decmed o be engaged in the busi-
ness ol selling, and sales made by thein of the
type of property which they hold themselves out
as selling, are not casual sales even though such
salex are nol made Treguently,

Paragraph 23,003 of the same tax serviee still car-

ries as current the following (fommission opinion :

“Transfer of Assets in Continuing Business.

“We advigse yvou that this Commission has
uniformly held that the compensating tax (Title
IV ol said Aet) does not apply upon the use of
tangible personal property acquired through a
:asual transaction which is not subject to ‘the
retail sales tax and made under the conditions
set forth ahove or set forth in Tax Clommission’s
Rule 106, * * *7?

(Letter to Prentice-Hall, Ine. from State Tax

Commission April 27, 1946.)

So we submit that the question has received ample
consideration although short of the supreme court de-
cisions in Utah and other states. Consistently the trans-
fer of capital assets including tangible personal property
such as in the case of Geneva has been recognized ad-
ministratively as excluded under the casual sales defini-
tions of the various tax acts.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain efrors.

R




4, Utal’s Use Tax Aet Does Not Stand Alone.

As we analyze defendant’s present position it has
reduced itsell baxically to an attack on the opinion of
this conrt on the rehearing of the Portland Cement case.
Commission’s counsel on page 16 eriticizes this opinion
ax “‘erroncous”’. Having once led this court into a posi-
tion [rom which it unanimously retreated when the Com-
mission’s chaitman presented on rehearing the true and
complete facts and legislative history, the defendant
would now reduce the opinions of this ecourt by a fur-
ther reversal to a category of “Good for this trip only.”’
Counsel rvequests preferably a return to the original

i i

opinion, which freated iho nee {nx o wopdl -

o
sugeests as an allternative a distinetion for isolated or
occastonal sales, which is right in the teeth of the defend-
ant’s stipulation in the records of this court in the Port-
fand Cement case.

As was there diselosed, in 1939 the Utah State Tax

(‘ommission reported to the legislature as follows :

e use tax shoubd aise he changed so as
w o eorrelate with the sales tax, and the same
speciiie evemptions 2llowed in the sales tax, such
as molar fuels, newspapers, isolated and occa-
stonal sules and sales by farmers and produeers,
should he written into the Use Tax Act, Again,
by reguialion, we have provided that such ex-
emptions also apply to the use tax, but in order
to support this regulation, the law should be
changed.”” (Tax Clommission Biennial Report, p.
i
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Again, in the Seventh Biennial Report of the Com-
mission to the 1945 Legislature, the Commission stated
at page H9:

““The present administrative procedure and
imterpretations  followed by the Commission
operate uniformly under both the Sales and Use
Tax Aects.”

In contrast, on page 22 of defendant’s brief in this
case, counsel for defendant now says:

“The lmergency Revenue Aet of 1933, as

amended, and the Use Tax Aect of 1937, as
amended, are separate aets and should not be
combined by judicial interpretation.”

Counsel relies on City of Spokane v. State of Wash-
ington, supra, and quotes extensively from that case at
pages 18 and 19 of his brief. But from the full opinion
it is readily ascertained:

(a)  An excmption not here involved hecause not
present in Utah’s Sales-Use Tax statutes was the limited
basis of a qualified reversal of the Henneford case.

“It follows that the decision of this court
in Pacifie Telephone & Telegraph Co. v. Henne-
ford, 195 Wash. 553, 81 P. 2d 786, must be, and
it hereby is, overruled, in so far as it holds that
the tax provided for by Title 1V, chapter 180,
Laws of 1935, as amended by chapter 191, Laws
of 1937, is not leviable with respect to ‘the use
of articles of personal property that are not
manufactured, or available for purchase, in this
state.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.

e




(b) 'Mhe basiz for that reversal was that in the
Henneford case there had occurred what happened also
in the oviginal Portland Cement case—An incomplete
record.

“Upon a reexamination of that opinion in
the light ol evidenee ziven in this case, it appears
that the opinion attached a greater Importanee
to the Oeiober, 1630 regulation of the tax com-
imssion than 1L deserved; for, the testimony of
the wombers of the commission given in this case
shows that the commnssion, 1 the actnal admini-
stration of the act fromw the time v went ints eof-
Foet in 1655, levied the o with respeet to use of
article ;wm'vh:.lr-wi without the state, theuch not
avaiiable for purchase within, What the commns-
ston didh e her than whay 1t said, establishes U
adinini-tepive copstinetion ol the aet, and, I
the P

i ol this testimony, the vegulation itself
heeoies, :zl pnest, 2 mere opinion ol no more
iadity than the opinlons expressed in the de-
o ol o 1“«;' state offieers which we have re-

Fusest 1o connidor

T
FIa

ey d
[FSEZREANS

T30y
37
iﬁ B

ey hernoore, the reguiation guoted in the
ovinion in the telephone ease does rmt attempt to
the purposes of the aet, but only the
i ovrpose, and anad events eould not have
heen mmw?m to have Hw offeet which the court
ascribod too s Tors we find that the very next
peracranh of the regulation reads as follows: “In
general, the Corenensating av ooplios upon the
use of any nroperty, the s ale of \\hmh wonld have
been subjeet io our sales tax had it been pur-
chased within the state. Converselv, it does not
apply upon the usc of any property, the sale of
which has been subjected to our sales tax. Thus,

10
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these two methodse of taxation stand o« comple-
ments (o each other in our state revenue plan,
end taken together. nrovide a uniform iax upon
either the sale or use of @/ tangille nersonal
pronevty, wrespective of wheve i wi have heen
purchased.”” (Ttalics ours.)

Now here Commission’s counsel cites as authority
this Washington situation, when in contrast the Utah
Commission has stipulated in this court (Case No. 6884)
as follows:

(. The State Tax Commission has construed
and applied the Sales Tax and Use Tax Acts as
complementary and supplementary, and has never
undertaken to collect a use tax as to the use ot anv
property where the sale thereof within the State
of Utah to the user or consumer was not subject
to sales tax by reason of an exemption in the
Sales Tax Act. However, the Tax (ommission
has assessed a use tax on property purchased out-
side the state and brought into Utah in situations
where such property would have been exempt
from the sales tax il purchased in Utah. (This
diserimination has ceased.)

As authorized by the Use Tax Act, the State
Tax Cemmission, afler passage of the Use Tax
Aet, issned its regulations effeetive July 1, 1937,
defining the scope and the meaning of the Act,
the exemptions thercunder, and the relationship
of such Aet to the Nales Tax Aet. Such regula-
tions provided in part ag Follows:

2. Scope and Nature of Use Tax.

The Use Tax Act ol 1937 was enaeted to
supplement the two per cent retail sales tax

11
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(limergency Revenue Act of 1933, as
amended) by imposing a like tax of the stor-
age, use, or other consumption in this state
of tangible personal property purchased on
or after July 1, 1937, the sale of which is not
subject to a sales or excise tax of this state
or of any other state.

The primary purpose of the Use Tax is
to protect the merchants of Utah from dis-
erimination arising by reason of the inahili-
ty of the State of Utah, under the Constitu-
tion of the United States, to impose a sales
tax upon sales made to residents of this state
either in interstate commeree or by eompeti-
tive merchants in other states.

In general, the Use Tax applies upon
the storage, nse, or other consumption of any
tangible personal property, the sale of which
would have heen subjeet to the retail sales
tax had it been purchased within this state.
Thus, the use tax and the retail sales tax
stand as complements to each other, and
taken together, provide a uniform tax upon
either the sale, use, storage, or consumption
of all tangible personal property within this
state irrespective of where it may have been
purchased.

3. Application of Sales Tax Regulations.
(See also Paragraph 4.)
The sales tax regulations, revised No-
vemwher 1, 1937, issued by virtue of the

authority vested in the State Tax Commis-
sion by Seetion 20 of the Sales Tax Act, in-

12
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sofar ax the same are applicable, are adopted
as Use Tax regulations.

F’!

i'he rudes and interpretations contained
in the following sales tax regulations are
deemed to apply in the administration of the
Use Tax Act:

14. Isolated or Occasional Sales.
¥ %
15, Seasonal Sales of Produce by the
Producer.

17. Religious, Charitable, and FEleemosyn-
ary Institutions.

EE

32 to HY, inelusive, known as Special Rules—
Sales ol Artieles of Tangible Personal
Property. (Rule 51 covers newspaper ex-
emption.)

4, Exemptions.

The use tax complenents the sales tax
imposed hy the Kmergency Revenue Act of
the State of Utah, and in construing the use
tax, the provisions of the Fmergeney Reve-
nue Act, relative to the tax imposed and the
exemptions granted, should be taken into
consideration.

The storage, use, or other consumption
in this state of the following tangible per-
sonal property is considered to be within the
exemptions:

13
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(h) Newspapers and newspaper sub-
seriptions,

(1) Property purchased from a person
net reguiarly engaged In the husiness of sell-
ing sueh property and where the sale is am
isolated or oceasional sale within the mean-
ing of the sales lur regulation No. 14, Re-
vised Novembey 1, 1927,

(k) Searonal crops, seedling plants.
cerden or farm or other agrieultural produce
when purehased from the producer thereof.

(1) Property purchased from religious,
charitable, and eleemosynary institutions, in
the conduet of their regular religious, chari-
tahle, and/or eleemosynary funetions and ac-
tivities.

On April 1, 1938, and again on September 1,
1939, the State Tax Commission revised its sales
and use tax regulations, but in sueh revisions em-
ployed language identical with that above quoted
relating to the scope, nature, and purpose of the
act and the exemptions thereunder, except that
in the 1939 revision Rule 3 referred to Special
Rules 31 to 60 (Rule 50 covering newspaper ex-
emption) rather than 32 to 59, and Rule 4 (1)
included property purchased ‘by and from’ re-
ligious, charitable, and elecmosynary institutions.

[iffective January 1, 1944, the Commission
again revised its Sales and Use Tax Regulations,
sueh revision ineluding the following statements
as te the scope and applieation of the acts:

i'he sales tax is imposed upon sales of
tan=ible perzonal property made within the

14
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State of Utah regardiess of where such prop-
ertv is intended to be used. The use tax is
inposed upon the use, storage or other con-
sumption of tangible personal property with-
in the State of Utah in eases where the sale
of saeh property is not made within the State
of Utahi. The two taxes ave eompensating
tases, cne supplementine the other Lint hoth
cannc{ be applicable to the same {ransaction.
The rate of each tax is the same and it is
therefore wanally unnecossary to deterinine
which tax ix technicaily apoplieable. How-
ever, in cases where the distinguishment must
be made the Jetemuinine factor is {(he place
where the sale ol the proprty is made. If
the sale ix made in Utab, the sales tax ap-
nlies. 11 the sale is mwade clsewhere the use
toy applies,

1. Nature of Tax.

Thix (the use tax) is an exelse tax on the
stornge, tse or other consumption of tangible
personal property in Utah the sale of whieh is
not subjee! o saler or exeize tax in this or any
other state. In generaly the use tax applies upon
the storage, use or other consunption of tangible
personal property the sale ol which wonld have
been subjeet to retait sales tax had it been pur-
chased within the State. Its primary purpose is
to protect the merchants of Utah from diserimina-
tion arising by reason ol the inability of the
State of Utah under the Clonstitution of the United
States to impose a sales tax upon sales made to
residents of this state either in interstate com-
merce or by competitive merchants in other states.

15
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So plaintif submits that counsel’s argument is here
contrary to the Clommission’s own administrative con-
struction and regulations — the very reverse of the
Spokane case: and in urging an anomalous separate
treatment for casnal sales suggests a distinetion, not a
difference, hoth eontrary to the enforcement of the Aet
by the Commisgion, to its offieial reports to the legisla-
ture, and its official statements to this court.

It is for this reason, too, that the defendant so
lightly dismisses on page 33 the argument that under the
law as declared by this eourt, the Clommission’s own
regulations and the facts as finally determined in the
record, the sales tax, if any, is here applicable. Of
course i it was the sales tax that should he applicable,
the whole argument as to the casual sale exclusion would
disappear.

-

5. A Few Non Sequiturs.

(a) On page 13 to 14 defendants asserts that both
R.F.C. and W.A.A. collected and remitted taxes; but
what the record to which reference is made shows, is
that these agencies on occasion collected at their pleasure
certain additional items as a condition of sale.

(b) On page 14 to 15 defendant asserts R.F.C. is
a ‘‘corporation’’, and therefore is included under the.
Utah statutes as a ‘““person”. But it is elementary that
government agencies—corporate or otherwise—are not
so included with private corporations.

16
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Taylor v. Genesee County (Mich.), (As to R.F.C.)
282 N.W. 863, 865

Home Owners Loan Corp. v. Gordon,
97 . 2d 845, 846;

United States v. Cooper Corp,,

DT Supp. 848,551
Foemster v. Uity of Tupelo (Miss.)
83 So. {04, 806 ;

)

City ol Tvler v. Texas iCmplovers’ Ass™n.,

288 S.W. 409, 410;

D Words & Phrases 712 ot seq.
{¢)  Defendant speaks and defines ““oceasional and
igolated sale="", page 20 1o 21, hut the “latute is broader;
it includes as faxable only retail sales by retailers which
are neither “*oeceasional nor isolated?’.

(d)  Again, on page 21 defendant argues that the
Portland case applied only to ““speeific xemptions”’,
But a veading of the opinion and record in that ease
quickly indicates that no such lmitation was made or
intended.  Ch. 103, Taws of Utah 1939, which created the
casual sale exclusion, also brought into the statute the
exclusion of sales by farmers, gardners, stockmen, poulty-
nen, ete. (See point 4, supra.)

(e) On page 22, defendant asserts that the legisla-
ture had not passed in 1947 House Bill 153, and that
thercfore this court should not attempt by judicial inter-
pretation what the legislature has refused to do. Such
a speeulation has no hearing in determining what was

17
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the legislative intent, because any one of a myriad of
reasons may have been the determining factor for failure
to pass House Bill 153. 50 Ani. Juris. § 326. However,
counsel should know that the legislative Tax Study
(‘ommittee rejected House Bill 153 as unnecessary be-
cause at that time purposely this court handed down

its opinion on rehearing in the Portland Cement case.

()  On page 25 defendant yuotes extensively from
a California court of first impression. But it omits the
factor, noted on page 35 of plaintift’s brief, that the
California statute has been amended so that it is in no
way comparable to that ot Utah.

A case squarely in point involving the California
sales tax, where at least in 1942 there was no casual sale
exemption at all, is State Board of Kqualization v.
Boteler, 131 F. 2d 386, decided by the Ninth Cirenit
Court of Appeals. There the State Board had heen en-
joined from attempting to license and to collect the
sales tax-from a Trustee in Bankruptey who was liquidat-
ing a bankrupt wholesale and retail bakery business.
No federal question was involved as under the Bank-
ruptey Aet trustees expressly are placed on the same
footing as to state taxes as other persons.

The Trustee had first tried to sell the entire busi-
ness, consisting of furniture, fixtures, equipment and
other miscellaneous items of the business; failing this
he had been granted court authority to sell the same at
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private sale by the piece or in bulk. At this point the
state tax authorities made their demand, and the Referee
enjoined their attempt.

The Circuit Court without dissent sustained the Dis-
triet Court, which had affirmed the injunction, saying:

It thus aopears that neither the ease of
Bigsby v. Johnson, supra, nor Boteler v. Ingels,
supra, is deterininaiive of the question with which
we are here presented, unless, of course, as we
have pointed oul above, it could be said that the
Trustee in liguidating the assets of the bankrupt
estate was o “‘retailer’ under the statutory defi-
nition of the term (Bigrby v, Johnson, supre)
coowas Ctoperating a business ' (Boteier v, Ingels,
stpial.

“he elted cases do not corapel, ner do they
Justify, such a holding. i is, of course, not a
fact that the Referce in the ciremustances of this
case was engaged or was about to become “‘en-
gaged in the business of making sales at retail
* * * of tangible personal property.” He did not
continue the bankrupt’s business in any sense,
but instead chose to dispose of the physical equip-
ment in accordance with his duty in sueh manner
as to realize the highest return for the estate he
was administering.  Scetion 47, sub. a of the
Bankruptey Act, 11 U.S.CLA. § 75, sub. a. In our
opinion the fact that these assets had previously
been utilized by the bankrupt in the conduect of
a business no longer in existence has no material-
ity in the case. His activities did not render him
taxable under the terms of the California Retail
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Sales Aet, and, furthermore, did not subject him
to the provisions of 28 U.S.C.A. § 124a, above
quoted, to the effect that Trustees appointed hy
United States Courts to conduet any  business

shalt be subject to slate and local taxes apoli-
cable to such husiness.

The order is affirmed.

() On page 25 defendant also sayvs that it sees
no distinetion hetween the sale by the United States of
a sleeping hag and the xale ol Gene a s nor do we as to
the Government’s power hy paramount law to make
sales of cither or hoth free from state interference. The
point plaintiff made was that the United States Govern-
ment did make just such a distinetion, as we elaim exists
by the nature of the two types of transaction. It as-
serted ils general immunity, and then collected as a con-
dition of sale the equivalent of the tax in one case, but

refused o to do in the case of (Geneva. (Ex. J. R. 114.)

(h)  Defendant next savs on page 25 that the Van
Cott case is not in point as it involved income taxes.
But the case was cited as authority for the proposition
that it Utah’s statutes do exclude federal sales, that
policy cannot be changed except by legislative action
(as was done in California, Towa and Connectieut) even
though the United States should waive its sovereign Im-
nmnity or that immunity should otherwise no longer

exist.
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(1) On page 21 defendant admits that the casual
sale is an exclusion from coverage. Then on page 36
it rejects plaintiff’s authorities that fax coverage is to
be construed against the tax collector as irrelevant, and
quotes the familiar principle that exemptions from the
basie plan or scope of tax coverage are to be strietly con-

strued in favor of the tax.

(j) Defendant’s claim that hecause W.A.A. made
retail sales at Redwood Road or elsewhere of Welister’s
“eommodities in osmall quantities or pareels™" nrompts
us te note 20 UL S, €0 AL App. § 1611 et seq. Ohviously
WL was not “Cin business ', as delined Dy the Madoss

T o PN . 13
Furthoer, ihe Jdis-

Use Tax Acts or in common partance.
tinciion hetween its “retall” activitiex and the sale of
integrated war plants under enfively different condi-

tions, § 1628 et seq., is apparent.

Counsel for defendant has heretofore amended his
brief to eliminate one of the repeated charges that
Geneva is seeking to evade taxes. All this taxpayer has
ever desired is to be advised as to what its tax liabilities
are, and it is well able to meet its obligations. There is
here, we submit, no justification for defendant’s state-

ments on page 29 and 30 that it will be necessary to
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““increase the tax on others” because of Geneva’s “‘eva-

sion’’.

The disturbing factor is that counsel is willing to
repudiate the official position of the Commission as here-
tofore expressed in practice, in its regulations for the
public, in its official reports to the legislature, and its
official representations to this court, in order to sustain
a decision in elfect dictated hy the Attorney (ieneral,
who had expressed his own doubts as to liability and
therefore welcomed a determination by the courts. (Kx.
3 and 4.)

Respectfully submitted,

C. C. PARSONS,
WM. M. McCREA,
A. D. MOFFAT,

CALVIN A. BEHLE,
Attorneys for Plaintiff.
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