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QUESTION PRESENTED FOR REVIEW

Whether an appellate court can create subject matter jurisdiction by holding a party in
contempt?

CITATION TO OPINION OF THE COURT OF APPEALS

The Court of Appeals dismissed Petitioner Ohlander’s appeals by way of an unpublished
memorandum decision. See Exhibit A.

JURISDICTIONAL STATEMENT
The jurisdiction of the Utah Supreme Court is set forth as follows:
a. The date of entry of decision to be reviewed is July 2, 1998.
b. There are no petitions for rehearing or extensions of time.
c. The Utah Supreme Court has statutory jurisdiction pursuant to U.C.4. §78-2-2, and 3(a).
STATEMENT OF THE CASE
a The nature of the case:

This petition is from a final order of the Utah Court of Appeals dismissing Ohlander’s two
appeals from a decree of divorce by the Fourth District Court of Utah, Hon. Anthony Schofield.
b. The course of proceedings and disposition by other courts:

Ohlander (mother-resident of Sweden) and Larson (father-resident of Provo, Utah) are the
divorced parents of a daughter, Julia, who is now nearly nine years old. Julia has resided with
Ohlander in Sweden since 1992, save for a two month period in late 1993, and early 1994. The
divorce proceedings between Ohlander and Larson began in 1991 in Sweden. Ohlander was granted
custody by a Swedish domestic court, and Larson was granted rights of visitation. Larson was

unhappy with the Swedish ruling, and in November, 1993, kidnapped Julia from Sweden under the
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guise of exercising visita;ion. Ohlander came to Utah, and filed a petition in January, 1994, under
authority of the International Convention for the Recovery of Abducted Children (the "Hague"
convention), as implemented by 42 U.S.C. §§ 11601-11610 (1994). This case was assigned to Judge
Bruce S. Jenkins, who entered an ex parte order that Larson return Julia to Ohlander. Judge Jenkins
also ordered Ohlander not to leave Utah until a hearing could be held. Ohlander instead returned to
Sweden with Julia on about February 1, 1994, and has not returned to Utah since.

Judge Jenkins eventually heard Ohlander’s petition on the merits, and concluded that Utah
was the "habitual residence" of Julia. Ohlander appealed, and the Tenth Circuit Court of Appeals
reversed, in June, 1997, directing that Judge Jenkins’ rulings be set aside, and the petition dismissed. - -
Ohlander v. Larson, 114 F.3d 1531 (10" Cir. 1997), cert. den. (1997). While Ohlander’s appeal was
pending before the Tenth Circuit, Larson brought his own Hague petition before the Swedish courts.
Larson’s petition resulted in December, 1995, in a final, non-appealable ruling by the Swedish
Supreme Administrative Court, that Julia was a "habitual resident" of Sweden, and that Sweden had
jurisdiction over the custody dispute.

While Hague petitions were pending, in both Utah and Sweden, Larson filed the instant
divorce action, in December, 1994, in the Fourth District Court in Utah. This divorce action was
assigned to Judge Schofield. Judge Schofield held a divorce trial, pursuant to the rulings of Judge
Jenkins, in October, 1996. A decree was entered on May 14, 1997, awarding custody of Julia to
Larson. Ohlander made a timely appeal to the Utah Court of Appeals, and filed an appeal brief on
October 9, 1997. This appeal was based (in large part) upon Ohlander’s objection to Judge Schofield
asserting subject matter jurisdiction over Julia’s custody. After the Tenth Circuit vacated Judge

Jenkins’ findings and rulings, Ohlander made a motion under Utah R. Civ. P. 60(b) to set aside the
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divorce decree. This motion was based upon a lack of subject matter jurisdiction over Julia’s
custody, in light of the subsequent disposition by the Tenth Circuit, and the Swedish Supreme Court.
The Rule 60(b) motion was denied in January, 1998, and Ohlander perfected a timely appeal.

In January, 1998, Larson argued for the first time that Ohlander should be barred from
appealing in the Utah state courts because she was in contempt of Judge Schofield’s custody order.
The Utah Court of Appeals agreed, and dismissed both Ohlander’s appeals on July 2, 1998. This
petition follows.

c. Statement of Facts:

Mr. Larson met Ms. Ohlander in Sweden while serving an L.D.S. mission, in 1986. (R. 45).
Ms. Ohlander visited Mr. Larson in Utah, after his return from his mission, in 1989. (Id.). The two
were married on October 27, 1989, in South Jordan, Utah. (Findings of Fact No. 1, R. 578). Mr.
Larson is a United States citizen, while Ms. Ohlander is a citizen of Sweden. (Id.) They established
their marital home in Utah County, Utah. (Id.). The parties had a child, Julia, born on August 13,
1990, in Provo, Utah. (Findings of Fact No. 4, R. 5). At the end of 1990, the parties went on
vacation with Julia to Sweden to visit the family of Ms. Ohlander for Christmas. (Findings of Fact
No. 11, R. 577). At the end of the visit, Ms. Ohlander decided to remain in Sweden with Julia, and
went into hiding with Julia. (Id.) Mr. Larson eventually returned to the United States without either
~ Ms. Ohlander or his daughter. (Id.)

Ms. Ohlander commenced a divorce and custody action in the Sandviken District Court in
Sweden on January 30, 1991. (Findings of Fact No. 12, R. 576; R. 46). Mr. Larson was served with
process from the Swedish court, but failed to respond. (R. 37). On May 10, 1991, the Sandviken

District Court ordered temporary custody to Ms. Ohlander, by default. (Id.; R. 391) However, over
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the next few months, Mr. Larson persuaded Ms. Ohlander to return to Utah. Ms. Ohlander arrived
with Julia in Utah on June 3, 1991. (Findings of Fact No. 13, R. 576). The parties lived together with
Julia in Utah until January 13, 1992, when Ms. Ohlander moved to Sweden with Julia, without Mr.
Larson’s consent. (Findings of Fact No. 14, R. 576).

Upon her return to Sweden, Ms. Ohlander continued the prior divorce and custody action
which had been filed in Sweden in 1991. (Findings of Fact No. 15, R. 576). Mr. Larson, who is
fluent in Swedish (Finding of Fact No. 26, R.573), appeared in the action in Sandviken, with counsel -
provided by the Swedish Legal Aid Authority, and consented to a final divorce. (R. 40-46). He
contested custody and visitation, but on November 13, 1992, the Sandviken District Court continued
temporary custody in Ms. Ohlander, granting Mr. Larson "access” [visitation] for one month each
year. (R.43;R. 390). Mr. Larson appealed this ruling to the Court of Appeal for Southern Norrland,
through his Swedish counsel. (R. 35-38). On January 12, 1993, the Court of Appeal ordered that
Mr. Larson’s visitation be limited to four weeks, spaced throughout the year, in Sweden only, and
under Ms. Ohlander’s supervision. (R. 35; R. 390).

Mr. Larson exercised this visitation, under the terms of the Court of Appeal ruling, in May,
1993. (Finding of Fact No. 20, R. 575; R. 390). The visitation in Sweden occurred during specified
daytime hours on seven consecutive days, under Ms. Ohlander’s personal supervision. (Id., R. 574).
Sometime after this May, 1993, supervised visitation, Mr. Larson decided that the Swedish courts
lacked jurisdiction to decide custody of Julia. (Finding of Fact No. 21, R. 574). As a consequence,
he filed an action for divorce in Utah County in June, 1993. (Id.). Despite the fact that he had just
been in Sweden visiting Julia in the home of Ms. Ohlander, Mr. Larson obtained an order for service

by publication upon Ms. Ohlander on the basis that he did not know her whereabouts. (R. 54).
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Default was entered against Ms. Ohlander, and a Decree of Divorce entered on October 21, 1993.
(Id.).

On November, 1993, Mr. Larson, now remarried, went to Sweden to visit Julia. (Findings
of Fact No. 24, R. 573). This visitation was again under the supervision of Ms. Ohlander, during
specified daytime hours, and mostly in her apartment. (Id.). Mr. Larson, however, was able to trick
Ms. Ohlander, and to flee Sweden with Julia. (Id.; R. 390). Julia then lived in Utah County for the
next two months with Mr. Larson. (Finding of Fact No. 25, R. 573).

On January 26, 1994, Ms. Ohlander filed a petition pursuant to the Hague Convention in the
federal district court of Utah. (Finding of Fact No. 29, R. 572).! This petition sought the return of
Julia to Sweden pursuant to 42 U.S.C. §§ 11601-11610 (1994). Judge Bruce S. Jenkins issued an ex
parte order directing any peace office in Utah to deliver custody of Julia to Ms. Ohlander, pending
a hearing. (Id., R. 571-2). This order from Judge Jenkins included a direction not to remove Julia
from Utah. In compliance with that order, Mr. Larson delivered Julia to Ms. Ohlander on January
30, 1994. (Finding of Fact No. 30, R. 571). However, on February 1, 1994, Ms. Ohlander returned
to Sweden with Julia. (Finding of Fact No. 31, R. 571).

Once back in Sweden, Ms. Ohlander refused to appear again before Judge Jenkins, and as a
result, was found in contempt on August 15, 1994. (Finding of Fact No. 32, R. 570-571). In October,
1994, Mr. Larson filed an application with the Swedish Central Authority for the return of Julia. (R.
645). Additionally, on December 19, 1994, Mr. Larson filed the instant divorce proceeding in Utah

County, seeking a divorce and custody of Julia. (R. 1-3). Ms. Ohlander appeared specially,

'See Ohlander v. Larson, 113 F.3d 1573 (10" Cir. 1997) for detailed discussion of the
nature and purposes of a petition under the Hague convention relating to child custody disputes.

8
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contesting the jurisdiction of the Utah County court to decide custody. (R. 14-17). On February 6,
1995, the previous Decree of Divorce obtained by Mr. Larson by default was set aside and the action
dismissed. (R. 56).

In response to Mr. Larson’s Hague application in Sweden, Ms. Ohlander moved to dismiss
her own petition before Judge Jenkins. (R. 645). Additionally, on January 27, 1995, Mr. Larson filed
his own Hague petition in the Swedish courts, "for the return of Julia to the U.S.A." (R. 370). Judge
Jenkins denied Ms. Ohlander’s motion to dismiss solely on the basis of her contempt. (R. 644). -

Judge Jenkins then conducted a bench trial on the Hague issue of "habitual residency". (Id.). On-

June 12, 1995, he entered a judgment declaring that Julia’s "habitual residency” had always beenin -

Utah. (R. 248, 253). He further directed the Utah County state district court to assume and
determine custody of Julia. (R. 248, 252). Ms. Ohlander appealed to the Tenth Circuit from that
ruling by Judge Jenkins, and sought a stay of enforcement, which he denied. (Finding of Fact 45, R.
565).

On the other side of the Atlantic, on July S, 1995, the Gavleborg County Administrative Court
denied Mr. Larson’s Hague petition. (Finding of Fact No. 43, R. 565-566; R. 231). Mr. Larson
appealed to the Sundsvall Administrative Court of Appeal, which ruled in Mr. Larson’s favor on
August 25, 1995. (Finding of Fact No. 43, R. 565; R. 224-231). This court of appeal ordered the
return of Julia to Mr. Larson by August 31, 1995. (Id.) However, Ms. Ohlander went into hiding,
pending her appeal to the Swedish Supreme Administrative Court. (Finding of Fact No. 44, R. 565).
During the Hague proceedings in Sweden, Julia was in great fear of being removed from her mother,
relatives and school, and packed off to Utah. (Finding of Fact No. 44, R. 565; R. 408). This was

largely due to the sudden abduction Mr. Larson perpetrated the prior November. (Id.) Published
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accounts, which included interviews with Ms. Ohlander and Julia, graphically set forth the climate of
fear created by Mr. Larson’s prior abduction. (R. 410-418,; cf. Finding of Fact No. 42, R. 566). Ms.
Ohlander’s appeal to the Swedish Supreme Administrative Court was granted, and that court ruled
that Julia’s habitual residency, at the time of her removal to the U.S.A. in November, 1993, was in
Sweden. (R. 363-372; Finding of Fact No. 48, R. 564). This ruling was issued on December 20,
1995. (1d).

Meanwhile, pursuant to Judge Jenkins’s ruling on habitual residency, Ms. Ohlander’s counsel
withdrew his special appearance (R. 150), and answered the complaint for divorce and custody. (R.
181-184). This answer contained the affirmative defense that the Utah C(;unty court lacked subject
matter jurisdiction over the custody request. (R. 183). On September 22, 1995, Mr. Larson sought
a temporary custody order from the court in the present case. (R. 270-271).2 Mr. Larson submitted
an affidavit in support of his order to show cause alleging that Ms. Ohlander refused contact with
him. (R. 266-269). This affidavit covered his attempts to see Julia while he was in Sweden in 1995
during the Swedish Hague proceedings. (Id.) Apparently, Mr. Larson failed to seek any visitation
relief from the Swedish district court in Sandviken. (Id.) Ms. Ohlander averred that she had never
denied Mr. Larson his court-ordered visitation in Sweden. (R. 390). She further averred that she had
been the primary physical caretaker of Julia since her birth. (R. 388-390). At that time, Julia was
well-adjusted in her environment, and has a close relationship with her grandmother and other
relatives. (R. 388). Julia attended kindergarten while Ms. Ohlander attended the university in the
morning. (R. 389). In the afternoon, Ms. Ohlander personally provided care for Julia. (Id.) Julia

speaks only Swedish. (Id.) Despite having been ordered to do so by the Swedish district court in

Ms. Ohlander’s present counsel appeared on October 12, 1995.

10
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Sandviken, Mr. Larson has never supported Julia financially at all. (R. 388).

In spite of the supportive and successful environment in Sweden for Julia, on February 1,
1996, Judge Schofield issued a ruling changing temporary custody of Julia to Mr. Larson. (Finding
of Fact No. 49, R. 563; R. 434-438). This assertion of child custody jurisdiction by Judge Schofield
was based exclusively on Judge Jenkins’ order. (R. 437). There was no analysis to support jurisdiction
under the U.C.C.J.A. (Id.). Judge Schofield based his ruling changing custody to Mr. Larson in large
part on Mr. Larson’s affidavit claim that he was denied visitation, which was not ordered by the.
Swedish court. Of course, this ruling was despite the affidavit of Ms. Ohlander that she provided all
court-ordered visitation. Ms. Ohlander did not comply with the change of custody order from Judge
Schofield and was held in contempt. (R. 442).

Mr. Larson sought further punishment of Ms. Ohlander, for her refusal to turn Julia over to
him. (R. 460-461). This matter was heard on May 23, 1996. Ms. Ohlander’s counsel, in response,
made an oral motion for appointment of a guardian ad litem. (R. 462). Judge Schofield took the oral
motion under advisement, and continued the hearing until June 11, 1996. Ms. Ohlander’s counsel
thereafter made a written request for a guardian ad litem. (R. 463-470). Judge Schofield granted
appointment of a guardian ad litem, and ordered Ms. Ohlander’s counsel to recommend local counsel
to act in that capacity. (Finding of Fact No. 52, R. 562; R. 480). Pursuant to a request from Ms.
Ohlander’s counsel, attoey Lori Fowlke agreed to act as guardian ad litem, and she was appointed
to act as such. (R. 482-483). At the hearing on June 11, 1996, Mr. Larson asked for telephone
visitation. (R. 479). Judge Schofield ordered that Ms. Ohlander telephone Mr. Larson each
Thursday at 10:00 am. M.S.T. (R. 481). Pursuant to that order, Ms. Ohlander telephoned Mr.

Larson for Julia at least 13 of the 19 scheduled times before trial. (Finding of Fact No. 50, R. 553).

11
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Ms. Ohlander’s counsel arranged to have the guardian ad litem’s cost funded by the Swedish
government. (R. 496). The guardian traveled to Sweden, and personally visited Ms. Ohlander, Julia,
and other persons in Sweden with knowledge of Julia’s circumstances. (Finding of Fact No. 52, R.
562). She prepared a detailed report to the court, submitted and received by Judge Schofield at trial.
(Defendant’s Ex. 10.; R. 551).

Trial was held on October 18, 1996, over Ms. Ohlander’s objection, and request to wait until
after the Tenth Circuit ruled on her appeal from Judge Jenkins’ order. (R. 510-518). Ms. Ohlander
failed to appear at trial in person; however, she was represented by her counsel. (R. 552). The
guardian ad litem, Mr. Larson and his current wife were the only witnesses. (Id.). Judge Schofield,
predictably, found that the evidence favored Mr. Larson’s claim for custody. (R. 550). On May 14,
1997, Judge Schofield entered "canned" Findings of Fact and Conclusions of Law prepared entirely
by Mr. Larson’s counsel (R. 553-579, and a Decree of Divorce (R. 580-585). This appeal followed
on June 13, 1997.

Subsequent to the decree entered by Judge Schofield, the Tenth Circuit vacated Judge
Jenkins’ findings and rulings, and ordered that Ms. Ohlander’s Hague petition in Utah be dismissed
without prejudice. Ohlander v. Larson, 114 F.3d 1531 (10" Cir. 1997), cert. den. (1997). Asa
result of the Tenth Circuit’s ruling, Ms. Ohlander filed a motion pursuant to Utah R. Civ P. 60(b),
to set aside the final judgment in this case. (R. 592-595). This motion was denied by order of
December 17, 1997, followed by a timely appeal by Ohlander. Upon motion of Larson, the Utah
Court of Appeals conditionally dismissed the appeal from the original custody ruling, and the denial
of Rule 60(b) relief on July 2, 1998. When Ohlander declined to reinstate her appeal by compliance

with the decree, the appeals were unconditionally dismissed, Exhibit A hereto.
12
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SUMMARY OF ARGUMENT FOR CERTIORARI

Certiorari is appropriate for the following reasons:

The Court should direct the Court of Appeals to hear and decide the question of subject
matter jurisdicfion over this international custody dispute. Even though Ohlander refused to obey
Judge Schofield’s custody ruling, if there was no subject matter jurisdiction, there is no contempt.
The Court of Appeals dodged prior rulings of this Court, and of its own panels, in dismissing
Ohlander’s appeals without deciding the question of its jurisdiction.

Unless review is granted, and the jurisdictional standoff resolved, Utah will stand at odds with
the rulings of the United States federal courts, and the courts of Sweden. The Tenth Circuit was very
concerned about avoiding conflicting rulings from Sweden and Utah. Apparently, the Utah Court
of Appeals was not very worried about the interests of federalism or international comity.

A child’s future is caught in a jurisdictional "Gordian Knot", as the Tenth Circuit put it, and
this Court is the last court that can untie that knot. While the interests of the parties, and States, and
countries are at issue, the court should recognize that ultimately it is the interest of Julia, a child not
before the court, that is at stake. It is ironic that the Tenth Circuit panel all agreed that it was an abuse
of discretion to decide this case based solely on Ohlander’s contempt. The irony is only heightened
when one considers that Larson has appeared and appealed freely in the Swedish courts, despite his
non-compliance with their orders.

The court should consider the limits that may appropriately be imposed, in cases where a
child’s custody is in dispute, upon the doctrines of Von Hake v. Thomas, 881 P.2d 895 (Utah Ct.
App. 1994) and D ‘Aston v. D 'Aston, 790 P.2d 590 (Utah Ct. App. 1990), which bar a contemptuous

party’s appeal. This is an issue that merits consideration for the guidance of trial courts, appellate

13
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courts, and practitioners in the domestic area. Given the ever-increasing mobility of our society, these
situations are bound to recur, and cause unnecessary cavil in the lower courts unless they are sorted
out by this Court.

The specific relief requested is two-fold: for this Court to directly hear and determine subject
matter jurisdiction or to direct the Utah Court of Appeals to hear and decide the appeal as to subject

matter jurisdiction.

DETAIL OF ARGUMENT

1. Contempt of Court Does Not Create Subject Matter Jurisdiction

A defect in subject matter jurisdiction can be raised at any time, even after being held in
contempt:

. .while defects in personal jurisdiction can be waived, subject matter jurisdiction

goes to the very power of a court to entertain an action. A lack of subject matter

jurisdiction cannot be stipulated around nor cured by a waiver. A lack of subject

matter jurisdiction can be raised at any time and when subject matter

jurisdiction does not exist, neither the parties nor the court can do anything to

fill the void.
Crump v. Crump, 821 P.2d 1172, 1173-74 (Utah App. 1991) (quoting Curtis v. Curtis, 789 P.2d 717,
726 (Utah App. 1990) (citations omitted))(emphasis added). Nothing can be done by the parties to
fill the subject matter jurisdiction void, not even by contumaciously ignoring the proceedings.
Otherwise, a trial or appellate court could create subject matter jurisdiction through the contempt
process, in direct violation of the holding of Crump.

When a court lacks subject matter jurisdiction, its proceedings are null and void: “[s]ince the

entire proceedings before the circuit court were conducted absent jurisdiction, they are a nullity and

14
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are void. [citations omitted]”. Thompson v. Jackson, 743 P.2d 1230, 1232 (Utah Ct. App. 1987).
Once the lack of subject matter jurisdiction was pointed out, the trial court had no alternative but to
dismiss. It could not proceed further, to require Ms. Ohlander to deliver custody to Mr. Larson, or
to hold her in contempt. “Upon a determination by the Court that its jurisdiction is lacking, its
authority extends no further than to dismiss the action. [citation omitted]. . . . It was improper for the
court to proceed in this matter other than by dismissal. ” Thompson v. Jackson, at 1232. An orciérb
of contempt issued by a court without subject matter jurisdiction is void, and subject to attack on
appeal. Hammond v. Wall, 171 P. 148 (Utah 1917)(an order exceeding a court’s jurisdiction is void,
and no contempt is committed by disobeying it); /n Re Rogers’ Estate, 284 P. 992, 997 (Utah
1930)("A failure to comply with a void judgment is not contempt"). See also /7 Am. Jur.2d §148,
"Contempt", p. 504-505, "A court cannot punish as contempt a violation of an order beyond the
court’s power or jurisdiction".

Other courts have held that a court which lacks subject matter jurisdiction cannot hold a party
in contempt. See St,ate v. T) hon:as; 550 So.2d 1067, 1070 (Ala. 1989)("in order to hold a person in
contempt, a court must have jurisdiction of the person and of the subject matter"); State v. Barker,
425 P.2d 753 (Or. 1967)(order of contempt for failing to deliver custody of child void because issuing
court lacked jurisdiction over the suit); /rn Re Estate of Steinfeld, 630 N.E.2d 801 (Ill. 1994)(unless
order is void, court with subject matter jurisdiction may enforce orders by contempt); In Re Kramer,
75 N.W.2d 753 (N.D. 1956)(lack of subject matter jurisdiction may be raised by party held in
contempt).

2. This Court Muét Determine If It (And The Trial Court) Had Subject Matfer J ufisdiction.

The trial court had an independent obligation to determine whether it had subject matter
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jurisdiction. This court has a similar obligation:

Subject matter jurisdiction is the power and authority of the court to determine a

controversy and without which it cannot proceed. Without jurisdiction over the

subject matter alleged in plaintiff’s claims, the court was without authority to proceed

or to enter any adjudication on the merits of the claims. . . The fundamental and

initial inquiry of a court is always to determine its own jurisdictional authority over

the subject matter of the claims asserted. The trial court should have examined its own

jurisdictional limitations at the time plaintiff sought the initial default judgment and

dismissed the action. . . . Even in the absence of a proper objection, the issue should

have been raised on the court's own motion. Upon its failure to raise the issue, we are

obligated to do so. [citations omitted].
Thompson v. Jackson, at 1232. An appellate court "may decide a question of subject matter
jurisdiction where it appears on the face of the record." Western Capital & Sec., Inc.. v. Knudsen,
768 P.2d 989, 992 (Utah Ct. App. 1989), quoting Carrcathers v. Carreathers, 654 P 2d 871 (Colo.
Ct. App. 1982). Accord, Transworld Systems, Inc. v. Robison, 796 P.2d 407 (Utah Ct. App. 1990).

The D Aston v. D Aston opinion, 790 P.2d 590 (Utah Ct. App. 1990), and the cases that
followed it, all rest upon the assumption that the trial court had jurisdiction, to which the appellant
could be forced to submit. In none of those cases was the personal jurisdiction of the trial court
questioned, let alone the subject matter jurisdiction of the trial court to even enter the orders
subsequently disobeyed. For instance, the D 'Aston court held that “[appellant] must submit herself
to the jurisdiction of the trial court and satisfy that court's concerns before she may exercise that
right [to appeal].” Id. at 594. Here, the irial covrt had no subject matter jurisdiction 1o which Ms.
Ohlander needed to submit. To force the appellant in this case to submit to the jurisdiction of the trial
court would assume the ultimate result on the merits, i.e., subject matter jurisdiction, under the guise

of enforcing a contempt order. This is logically absurd.

The appeal brief of Ms. Ohlander points out in more detail why the trial court lacked subject
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matter jurisdiction. That argument is incorporated herein. Nowhere in the memorandum decision of
the Court of Appeals is there a finding of subject matter jurisdiction. This Court should order the
Court of Appeals and the trial court to specifically rule on that issue, afier allowing Ohlander to brief
and argue that jurisdictional issue.

3. This Court Should Exercise Its Discretion To Hear This Case, Because of the Interests Of
Third Parties, Including Sweden and Julia

The Court of Appeals assumed that D Aston and Von Hake applied in this case, and that
dismissing the appeal was necessary. D 'Asfon and Von Hake actually do not mandate a dismissal of
an appeal in every case:

D'Aston [I] affirms the court's discretionary authority to dismiss the appeals of

contumacious litigants under terms which are fair and just given the circumstances of

a particular case. Under D'Aston [I], a court has the discretion to determine what

is a reasonable approach in dealing with a contumacious litigant who, even while

disregarding the judiciary's contempt process, nonetheless wishes to avail himself or

herself of judicial procedures thought to be beneficial.

Von Hake v. Thomas, 881 P.2d 895, 898 (Utah Ct. App. 1994). This court should exercise that
discretion to defer consideration of contempt until it has determined whether the trial court had
subject matter jurisdiction in the first place to issue orders requiring Ms. Ohlander to deliver custody
to Mr. Larson. There are several reasons for this approach.

Most importantly, this court has an obligation to consider the effect of the opinion of the
Tenth Circuit Court of Appeals. The exercise of child custody jurisdiction in this case was based
solely upon Judge Jenkins’ finding of habitual residency. The Tenth Circuit set that finding aside.
There was no other basis for child custody jurisdiction. Judge Schofield elevated Judge Jenkins over

the Tenth Circuit when he refused to consider the effect of the Tenth Circuit’s decision on his

exercise of child custody jurisdiction. However, the Tenth Circuit was well aware of Ms. Ohlander’s
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contempt when it issued its opinion. Consideration of the Tenth Circuit’s opinion leaves the clear
message that it intended only one proceeding to determine child custody, and that that proceeding
would be in Sweden. To suggest that the Tenth Circuit expected its opinion to be set at naught by
the divorce court, invites an accusation of contempt of the federal courts.

In a related vein, the Swedish Supreme Court has already ruled that it has jurisdiction. This
is a final, non-appealable ruling, binding on both parties. This court should carefully consider whether
it has subject matter jurisdiction before setting itself at odds with the legal system of another country.

Second, it avoids the logical absurdity of assuming the ultimate result, jurisdiction, under the
guise of preserving the authority of the court. Third, it avoids determining custody by default. The
long-settled environment of Julia, the child of the parties, should not be disrupted because her mother
refuses to concede jurisdiction in a foreign country, in order to oppose that jurisdiction. Fourth, the
court should not reward Mr. Larson’s contempt of the Swedish courts by refusing to allow Ms.
Ohlander to oppose subject matter jurisdiction in the United States.

Finally, dismissing the appeal without considering the merits would consign Julia and the
parties to a jurisdictional purgatory, where the question of Utah’s jurisdiction is perpetually held in
limbo. This would not be in anyone’s best interests, including Mr. Larson’s. Because of the unique
circumstances in this case, dismissal of the appeal would be the wrong solution. Instead, the appeal
should be heard on its merits. 1f Judge Schofield is ultimately found to have jurisdiction to have
entered his contempt orders, there will be time enough at that point to consider sanctions.

CONCLUSION
The sum and substance of this case is that Utah lacked subject matter jurisdiction to hear the

child custody case. For that reason, Judge Schofield lacked jurisdiction to proceed, by ordering Ms.
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Ohlander to deliver Julia to Mr. Larson, and lacked jurisdiction to hold her in contempt for failing to
do so. This defect in the proceedings is so fundamental that even contempt of court cannot salvage
the situation. Further, the interests of another sovereign nation, and a little child are also at stake.
To muzzle the mother for simply honoring the legal process of her own country would be unjust to
her, her country and to Julia.

The Court of Appeals dodged the issue of subject matter jurisdiction entirely, basing its order
of dismissal solely on Ohlander’s contempt and refusal to purge that contempt. This avoids the prior
doctrine of this Court, and of the Court of Appeals as well. A writ of certiorari should issue to
determine whether Utah courts have jurisdiction over this child custody dispute.

DATED this > day of August, 1998.

PR A, -  ,"
- 7/ . / e
// e e L/-? P ‘~\

Daniel F. Bertch
Kevin K. Robson
Attorneys for Ohlander
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) (Not For Official Publication)
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) Case No. 970375-CA
. ) Case No. 980054-Ca
)
Karin Sofia Ohlander, )
)
)
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Fourth District, Provo Department
The Honorable Anthony W. Schofield

Attorneys: Daniel F. Bertch and Kevin K. Robson, Salt Lake City,
- for Appellant
. Brian C. Harrison, Provo, for Appellee

Before Judges Bench, Billings, and Greenwood. 3
PER CURIAM:

Appellant Karin Sofia Ohlander appeals from a divorce decree
in Case No. 970375-CA (the "first appeal") and from an order
denying a motion to set aside the divorce decree in Case No.
980054-CA (the "second appeal™").

Appellee Mark Andrew Larson sought dismissal of the first
appeal pursuant to D'Aston v. D'Aston, 790 P.2d 590 (Utah Ct.
App. 1990) based upon Ohlander's contempt through failure to
comply with the district court's orders and decree. This court
granted Larson's motion to dismiss, subject to Ohlander's
satisfaction of specified conditions that would allow the first
appeal to continue. Larson now seeks dismissal of the second
appeal on the same basis.

This court has consistently held that an appellate court
possesses "discretionary authority to dismiss the appeals of
contumacious litigants under terms which are fair and just given
the circumstances of a particular case." Von Hake v. Thomasg,
881 P.2d 895, 898 (Utah Ct. App. 1994). In its order of April
14, 1998, this court conditionally granted the motion to dismiss
the first appeal. The court required that, in order to continue
her appeal, "appellant Karin Sofia Ohlander shall comply with the
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deposited in the United States mail to the judge listed below:

Honorable Anthony W. Schofield
Fourth District Court
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SANDVIXKEN DISTRICT COUKT MINUTES OF PRELIMINARY
~ : HEARING
in Sandviken ou
2nd November 1592
T 33/61
Aze=x: 30
THE COURT
Degury District Judge Johin Alvoer
" KEEPER QF THE MINUTES

Law Cleck Mariamme Lindhalm

PETITIONER

Kadn SOFIA lLarson, nat, reg. 80. 671025-75CS, Grundbogatn 1 E,
S-811 30 SANDVIKEN; present in person

Lagal represcrmrive: Anits Wallin-Wiberg, Anomey-at-law, Box 1333,
S-801 38 SANDVIXKEN: present

RESPFONDENT
MARK Andrew Larsom, b. 6.11.68, of 69 E 600 N Psove, Utah 84806, USA;
PISacTt I parson

[2gal regresennvive: Bengt Henrei, Attormey-mt-law, Bex 244, S-811 23
SANDVIKEN; present

CAUSE
Dissomtion of marriage et=.

Bengt Hennei submisted Mark Largon’s spplicadon for legal aid, Arzex 31, and
statzd 28 follows. Mark was demicii=d i Swedex for thout one year &£ the age
of six or sever and them berwesn 1984 and [S87. He camnox affoxd 10 retmin
counsel in Swedenm o0t of hiz own pocket snd there are special groumds for
swarding him legal aid.

Anita Wallin Wiherg, presecing Sofis Larson's poinms of elsim, stxied &5 follows.
Sofia Larson prays the District Court o make 2 decree sbsolms of divorce
between the parties by part-judgement and, aiso ou an imeriectxxy basis, to
award her sole custody af m™eir dsughrer Julia acd m order Mark Lagon © pay
ber, a8 muiownnce for the dangnter, SEX 1,073 monthiy for the period between
15t Jamuary and 31st May 1991 snd SEX 1,125 moothly from 15th Januzry 1992
&od uneil tha ckild is 18 yeans old.
o sty Den#t Hemel saaed as follows. Mark Lanon comems © W oquest for
& of the marrisge by part-judgemest but contests e cuzody and

. EXHIBIT
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mammnance claims. For kit own part. also oz an oteiocoiory basis, Mark
.Anonmmﬂrnmmmedammyufuuum Juliz, and prayw that
Sofia Larson be ordered to pry him, &8 maumrensece for therr daughteer, SEK
1,075 monthiy from tha day of e Dismcs Conrt's Moty orer i s manes
ueni the dengtrer 15 12 years ald, and = e secozud Comnces, o the evexx of
Sofla being awarded csualy of Julls, access © thizic dsughter in the USA for two
cogricucus marmhs ammaily for & pesiod betwrez 1953 and 1997 and six weoiks
annually thoreaster. Mark Lanon ccafirmz Jolia't nsed of mawemgrce 2t tha
staxdiard e of SEX 1,078 moathiy and his own ability 0 pay maintetuncs, In
the event of custoay of the daugher ~=ng swarcsd o Sofig Lamon, Mirk has
dischargeq his mainrenxnce obliganon fcr the pened orecediug 150 Januasy 1992,

Anim Wallin Wiberg stted as follows. Sofis Lairson comtsma tha cuswdy and
maimgrancs claims. Julia's need of marrerance is contirmed, but Sofia Larson
does nat have the economic resourest th PEy muintenance, As regards the cusiody
claim, Sofis Larson comsents  Mark Larson being given e opporunsy af
acoees o e child, but 0ot w the exient cladmed and i in e UIA.

Agita Wallin Wibern stated furtaer as follows. Scfia Lisen mat Mark Larsen,
Who ia a momber of the Cluren of Jesux Christ of Later.Day Suin, in 198§,
while be was living in Sweden Sofix visited Mark in the [ISA in 1989 and the
coupie wers mamed in October 1589. Thay sewied i the USA and their daughter
Juilz was ban in Auguss 1990. Aller colobrating Chrisonas @ Swedesn, Sofia
decided to remain thers snd in Jamuary 1991 peticioned for s divores. In July 1591
Sofla renzrmed to Mark in ths USA in 3 bid o save their marriage, but the
relationsnip was irreparabls. Sofia cozsiders Mark tempermmental and uncop.
telled. He by 1 violess temper and has hit and kleked Sofis in Julix's presencs.
Saofin does oot with to leave Mark zioge with Nulis and fears thar Mark could
Xidnap Julla aog mke her w tis USA. Mark's xerew in Julix fux growa sincs
Sufix hroupl their danghter  Swecen. Betwesn Joly 1991 ana Jaguary 1992,
when Sofit and Julia were living with Mark iz the USA, there wes 2 lot of
quarreiling and Sofis was farced to Isave the USA withaus teiling Mk in
advance. Summirg up, it it Sofic who, ever si=== Juliz was bom, bas been
myinly responsihla for ey and i3 pest suitea 1o logk aftsr her, Joinr cusuxiy L5 oot
feasible and it is in Julin’s best wusrests for Sofia 10 be awamicd scle quady of
bex.

Bengt Hearal stxted as follows. Sofis left the USA in November 1950, It was
agreed that Mazk should jain her and that they wers 10 celedrate Chirismas with
Sofin’s fzmily in Sweasn Sofia’s reistrves persuaced ET I FXY on o Sweacn,
and Marx was licerally Uirown vyt by ber @iy, Evidenty ope of Sofia's wamen
fricnds had phoncd, saying that Mazk inreaded t© kidosp Julla, which was &
commpiate fabricanian. When Sofia md Julla requrned o the USA (n the mummer
of 1991, everything want weil to begin wux, DUt in November 1991 me
. zmmmuumm@mmmmmmm
s Janpary aod June 1991, Mark conmibuted towards Julis's upkeep by
Safis SEK §,500. Mark has a3 manthly incoms of 8EK 12,100 (SEK
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10,400 per). Mark used to pave his own flat, bur he s sow living with hig
granamother. Mark works io tie optcs indusgy and has plemy of scope for
working overtrme; trs earitles him to tme off, over and above the reqular two
weeks' paid holiday. If Julis cames © the USA, Mark can work heif-time 2nd
lock after hsr during his lsisure. A brother, with a Swedith wife, and thres
married cousins live in the sawe <y, and ac Mark has pieaty of halp available
for losking afier Julia, While in Swedena, Mark ras deen allowed 1o me=2 Julia for
about 10 hours. always in the presence of Sofid and her relauves. Sofis hzs no
grounds whatsosver for denying bim normal access to their daughter, and with
Sofla’s aminide 1o the maner of accass, [T is Mazk who is best suited for custody
of Julix. Mark i aware that o child nseds both i3 parents and Sofla would be
given plenty of oppormmiry for regular access w Julia, If Sofiz is awardad custedy

. of thair danghter and Mark sccess then while Julia is s6ll too smeil to travel an
her own, Mark will come o Sweden 224 coilect Juliz and will then bring her
back 10 Sweden.

Anita Wellin Wiberg smted as follows. Sofis bas oot received any fimancial
tasisancs wwards Julia’s cpkesp. Ca ths other hang ghe bas recsived money
towards her teisnhans bill and towards the cost of SSrwarding luggage. Ad regands
the risk of kidnapping, Sofia’'s caances of recovering her daughter if Mark ahouid
keep her in the USA are fsixly pon-exise=z. Sofia is currently unsmpioyed. Shs
peeviousiy bad a2 temporary teaching job and {2 now waiting (o bear whather she
has been aessomd for 8 swdy programms ane has gpplied for.

Bengt Heanei stated as follows. Marx Larson coxfirms that Scfia Lamsan is
utzezsloyed,

Sofit Larzcn stazed 25 follows., While she was jiving in the USA, Mark had
autburue of ryge and threw things, often without har being abia 0 usderstand
wky. Mark has souck har and ocsasiomaily siso kicked her. They differed on
Imany maners, e.g. religion acd child education. She returzed to the USA beczuse
ks wamed the reiationsmip o work, Ut it wowld oot. Mark has pever besn
violent 1o Julia and now that they have met in Sweden thiogs have gons well,
Scfiz doea not know whether the threst of kidzipping was in earnest, tut she does
rot mrast Mark. Mark shoald be allowed access 1o Jullx But zhould rot be allowed
© take her 10 the USA andi Julia is cider.

Mark [sraon stated ss follows. He has always cared about Julis, bur distancs has
msde it hard to xeep in touch with bee. Provicualy Sofia also prevented 2im from
miking o Julis cn ths phone. The reiationthin between himself and Sofla broks
down anoxd Scfla was dopressed, fzit bad and would not spesk @ ber friends or
even meet th=m, There were (wo occasions whea he “struck” Sofis. One of them
was & purely reflex movement agaicat Sofia’s leg, and tha second time was a blow
which scuck her on the cheek when she ‘expioded” in the car. Sofia can oot bave
been mjured an either of these cccasions. He has pever kiciked her and never
anyraing at ket or in such 3 way that there was a risk of her being struck,
's talk of kidnappirg is quits groundisss. On the concary, he has told hee

£he:
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that bs wowld never go off wiit Juliz ths way Sofia did when sne ook Tulia and
left the USA withom celling him first. Sofia aod Juliz have a gocd relaticusiip
and be wano It 1o contimee. I be is swarded custody, Julis will ba allowea
visit Sofla in Swaden.

Anitz Wallin Wiberg ststed as follows. Scfis Larson consemus to Mark Larson
beirg allowed acsess to Julia thrse times 2 year for ooe week at & time. Assesy
may be exercissd in Sofiz's hame or in some other placs on which the partieg can
agres, but not in the USA.

Amanﬂthbcgdﬂmm:mrmnmumd:mM:hmcm
.ccoum,msl sumined.

The proceedings, having lasted from 11 a.=. 10 12,23 p.m., were declared closed
with the announcement that 2 part-judgement 20d order would bos made by being
made availabie i the District Cours Office on 13tk Novexnber 1952 at 2 p.m.

Retiring to chambers, tha Distict Court made 2 past-judgensnt 30 the following
ORDER (o b= issucd on i3th November 1992 at 2 p.m.).

Until such time as these maners have been dewmrmined by 3 judicial decision
heving force of law or by a decision to ths contmary, the Dizrizs Court orders
s follows.

1. Coumxiy of TTLIA Safia, nar. r2g. nn. 00R13-3329, shall coorizus tm be
vesed in Sofia Larson nammbym:Danuniniuwnry
order of 10th May 1951,

2. The Distriez Court §fnds 0o canse to amend ity temporary arder of 10th May
1951 in the maner of mamengnes whick sxder shall accordingly rermain i
force.

3. Mark Larson sheil bz enritied to accexs o the daughter, Julia, for onme
rmomth in ths year. at 8 tme © be 2grzed ox in denail between the parmes.

Aniw Wallip Wiberg is award=d an advancs payment of SEX 9,850 under the
Legal Ald Act. [n view of the ruizs conceming paymes: of legal aid charges, this
entirs amoun: whall be dishursed out of public funds,
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Ay appeal against this order hall be made separaely, by limied sppeai, oot
later than 4th Dezemper 1992.

Date s ahovs,
(Signature:}
Mzrianoe Lindholm

Recomt r2ad and approved! (Indsials)
(Stamp:) .
SANDVIKEN DISTRICT COURT
For 2 mus copy,

(Slgnaznoe;

.
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THE COURT OF APPEAL RECCRD OF HEARING
POR SOUTHERN NORRLAND " in Sundsvall on
18th. Decambser 1992
St 8
Amex: 1C
O 1180/92
THE COURT

- Chzister Berg, Appeilats Couct Judege ,
G3sta Grethesg, Appellate Court Judge Referee _ ‘
Krisom Brateberg, Aasg Appeliate Court Judge

- KEEPER OF THE MINUTES
The Referee

VARIOUSLY AFPELIANT AND OFPONENT (not presemr)

Karin SOFIA Larzon, nst. tog. oo, §71029-750S, Plangstan 4 C,

S-811 39 SANDVIKEN
- Legal represeqmacive and coursel uoder Sie Legal Aid Act Anim Wallio Wibezg,
- Auormsy-at-law, Box 1333, S-801 38 GAVLE

VARIOUSLY APPELLANT AND OPFPONENT {not pressnt)

MARK Andrew Larson, b. 6.11.85, citizen of the United States of America, 63
E 600 N Prove, Utzh 84606, USA
hgdmmm@cmimdamuwmm.mgrﬂm
Anoroey-at-law, Box 244, S-311 23 SANDVIREN

CAUSE
Temporary order concersing right of accsss 1o chuld ex.

DECISION CONTESTED
Made by the Sandviken Distric: Court on 13th November 1952 incase mo. T
33/81.

The case being pressmes by Treines Depury Judge Sten Ekstrand, the Court of
Appeal noted as follows.

In her applicaton of 30th Jamuary 1951 for a writ of semmons sgsinst Mark
Larson, Sofia Larson prayed the Dlismic: Cower'w maike & decree absointe of
divorcs berween them and, also on ar mreriocumry basis, 1 award her custody
quzrchﬂdIUUAScﬁa.nu.zeg no. 500813-3929, amd o arder Mark Larson
y SEX 1,078 mairmrmance morcthly for their daugnter, with sdfect &rom 28tk
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Jamuary 1991 and unrd! the chiid is 18 years ou‘., asusd amouns w be pald
immediarely and subsequent amournrs in sdvance of each calendar maoms,

Mark Lsrson having been served with the sumr==ons applicadon and a special
igjunction but nottng baving been beard from im thereafter, the Disoics Coure,
oz 10t May 1591 and uctil such time 23 theie guesuom were decided by &
judgemenr having fares of law or pending decigion o the conrary, ths Distrier
Court mads an order io accomdarce with Sofia Larson's poins of dlaim in the
magent of custody and reaintemance, though witbout indicating that scorued
amounts of mainmasncs were © be paid immedistely.

Atz praliminary hearing on 2ad November 1992, Sofia Larson prayed ths District
Court ©© make 3 dexree absojurs of divorse batween ths partes by pan-judgernent
and, also, on an interiocurcry basis, o awarg her sole custedy of their davghter
Juliz and w0 arder Mark Lamcn to pay her, as mamezanes far thair dmghser,
SEX 1.07S monthly for the pesiod between 1st Jacuary and 31st May 1991
incinxive, and SEX 1,128 momnly a5 frem 15tk January 1992 angd ucsil the child
is 18 years old. Mark larsan consemed two the divores claim bur commseed tha
cuatedy and maint=agncs claims. He confirms SEX 1,075 per month as cexsonsbie
maintenancs tur slaimed that he had discharged his mattenancs coligation fer the
perind preceding 1Sth Jamuary 1992. Far his own part, 2is0 an an igmzriecutory
basiz, hs claiwmed, in the frat ics;ance, sole cusiady of the daugiter and
mainrenancs for her. Io the sscond ioytancs, in the evert of Sofla Larson being
awardad custocy of the deugiter, Mark Larson w1isc on an intariecutory basis,
prayed that he be awarded right of access to the danghwer for two conmnugus
maonths per ammum between 1993 and 1597 amd for six weeks per anmum
thereafter, custcdy to be exsrtised in the USA. Sofia Larson comested Mark
Larson's custedy ard maincmmancas claims. As regards the cusiody claim, Sofia
Larson conxenred 1o Mark Larsor being entided to access o the child theee times
anmally for one week at & tims, 92 access o 5o exercised in hes beme orin
same other piace qa which the par=es were able tc agree, but not in the USA.

Oz 13th November 1952, pemding the desgmication of these manewz by 2

Rigr—ent tyvmg-foresn of-law of decisicoto.the sommary, the Distics Count
crierss 15 rollows:

(1) Custndy of the daughter of the parties, Julia. shall conrinne, = ordered by
tmDumCmmmmmpcmmdxozlomszwBI o be veseed in
Sofia Larson.

(2) The Distric: Coure finds no sause 10 amend it temporary orger af 10th May
1991 in the mager of maincerance, which crder shall accordirgiy remain in
fores., "

Mark Larson shall be eacitied ™ accsss to the damghter, Julia, fa.rf:m
momk {n the year, az & Gime 1o be agresd on m demi] begween the parnes.
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in its part-judgement of 13th Nevember (992, the Diastre: CCuot made a decres
ahsoluts of divarce between the partes.

Sofia Larson ard Mark larson have flled separaie appesi agminst the Diseriot
Court’s omier of 13th November 1552, and in ¢oing so preented the fullowing
poinzs of claim.

Sofis Larson has preyed the Court of Appeal to set Mark Lirson's rigns of
emporary aceass to their dangher Julia at ane week during the summa t=rm, ons
week during the spring teen and one week in the sunuxier monchs, Sha bag fuxther
stipuiseed that the gecess ahall taks place in her fome or in another place in
Sweden whick ahs muay indicatm, that access may zot be exsrcued during the
Clristmas apd New Yesr holiday and cn.no occasion in the USA, and thae the
‘tme of access theil be decdad rwo weakx in advance of each occagion, with
Mark Largon notifying har of his wishes. :

Marik Lamson has prayed the Caurt of Appeat t¢ award him right of tempozary
accems m the daugheer of the partes, Julla, in the USA for a penicd of two
cominucys morshs anmuaily, subiess w0 his bemy cbiiged, 30t less than one mamh
befare e time when he imerds access to begin, to noufy Sofia Larson accerding-
ly, and 2isg 1o sat his temporary maimengnce opligation o Safiz Ianon at SEK
1,078 momhly as from 1$th January 1592, pavabpie in advance of each cglendar
maxh,

Sofix Larson and Mark Larson have coomesed cack other's amendemenr claima,
The Coure of Appes! makes ths foilowing
FINAL QRDER

In view of the child's age and other circurmstances, if is approprias that Mark
Larson'y rights of temporary eccess o the deugater, julia, snouid ds defined as
refersing ™ aceess in Sweden azd should mainty be armanged in accardance with
Sofiz Larea’s pention to Court of Appesl.

Iz the macer of mairtanancs it follows from ths provisions of Chap. 7, Section
LS of the Cods of Pareothiood and Guardianship that & 1&Tnpcrary mainlsnancs
order can at any tme be amended by the Cowt 13 regards the cugoing mainten-
ance ohligaticn, whereas resppraissl of such an crder, with rexosctve effect,
shall not take place uptl the case has bean determined. Thos the decision
caonrested ghaill be deemed to comprise Mark Larson’s obligaticn, for the period
from 13th November 1992 umil the child is 18 y=am old, to pay SEX 1,078
mamtenarse manthly for the dxghter in advancs of exch calendar month, The
Court of Appeai finds no cause for amanding the order trus mada.

J
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decition or an crder having guined force of law, or pexdimg decision to the
wm.aﬁm&uMarklmthxveangmoimmmmghzxof
the purties, Julis Sofiz, mat. reg. oo. 900813-3929, for ons week herween taz
momrhs of Jamuary &nd May, two weexs between the mombs of June and Auguik
and ame week beicre the mamhs of Sepmmber and December, though 2ot during
the Christmas or New Year holiday. Access may only be sxetclsed in Swedez,
l a:apmamwmmm“mmmuwmmmg
umwsmmamm,nnmmmm;n
\ advancs of every ccsusion

For services rendered in the Count of Appeal procesdings, the Coust of Appeal
awards Anita Wallin Wiberg SEK 1,730 and Bengt Hennel SEX 2.570 as
" remuneration ueder the Legal Aid Act.

INSTRUCTIONS FUR APFEAL

Mymmummurm&mwamwmmwmm and Bengt
Henanei shall be made, 5y lmited appesl. not lacer man Tussday, St Febrary
1583.

Under Chap. 20, smumummaw&mm,m
mmmmmmmoraw'smmmm. For
instructians conceming prosecution of appeai procesdings, see encloguse.

(Signawre:)
Keeper of the Mimtes

Resord read :.nd. spproved 12.1.1953/ (Inittals)

Given 128 Jamuasy 1993

(Stzmp:) : v
COURT OF APPEAL
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SUPREME ADMINISTRATIVE COURT

JUDGHMENT Case no..
4536-199%

delivered in Stockholm on Decenker 2C, 1895

COMPLAINANT
sofia Qhlander, personal ideatifization no. §71C29-
7505, of Plangatarn 6 <, 811 39 sandviken

Rapressntative and counsel under the Legal Aid Act:

Anice wallin Wiberg, Attcrney-at-law, Advokatfirman
Hahne & Co, Box 1333, 801 338 Gdvle

OPPASITE PARTY
Mark Larscn, date cof birth Nevember 5, 1963, cf 686

Souzh 8§50 East, Orem, Uta:z 84058, USA

Representative and counsel under the Legal Aid Act:

Pradric Renstrdém, Attorrney-at-law, Birger Jarlsgatarn
13,
221 45 Steckholm

APPEAL AGAXINST A COURT DECISION

Judgment celivered by Sundsvall Admiristrative Ccur:
of Appeal on August 25, 1355 &n case no. 2513-1995
{Annex)

HATTER
Retura of a chilcd pursuaznt o the Act (1989:14)

iHe-gerter S May
At s M ad A waTlabien~s e MNiacades miba ~—

Digitized Howard W, Hunter Law Library,.J. waﬁn&%car School, BYU. .
dofed=Hig ;; LA et g égﬁ%o-cement ot
=




DEMANDS ETC.

Sofia Chlander dzmands that the Supreme
Administrative Court alt2ar the judgment cf the
Administrative Court of Appeal, dismissing Mark
Larson's suit and withdrawing that judgment, She
2lso demands that tha Supreme Administrative Cours
shall obtain infermation/a zeport from the social
welfare committes in Sundsvall about Julia's present
home conditions and that this report chculd be
coczleted with a report from the Children's and
Adclescents' Psychiatriec Clinic for the purpose of
establiszine how ths zhild has adjusted to Sweden -
and wnether returning her would entail sericus risks
© her mental or physical health. Iz support of her
urn of Culia, Scfia

0

irn respect of the zet la,

andar naz adduced the following. After her birTh
2 has resided in Sweden ever sincs Novembder,
wits the exception of seven months during 1932
TweC months at the turn of 1883/1934. iark Larson
zcck the law izmto 2is owm handas when 2e fetched:
Julia in Novemker, 1993. In 19892 arnd 1953 Mark -
Larsca took pars ia the Swedish custcdy prcceedirgs,
thus acsepting Swedish Jurisdiction. In view of
Scfiz Oniander's intention of ramaining in Sweden
with Julia and the length of tims that Julia nas
spent in Sweder, her adiustment tc this czuntry and
Karx Lacscn’'s zassivity, it must e concluded that
in Tebryuarey, 1%9%4 Julia's habitual residence was
Sandviken.

O v
B

g = g
w K
Ne \D = (= |2

Marx Larson ccntests the granting of the appeal and
the demand :that the Supreme Adnministrative Court
arrange for furthe:r Lnvestigation in the case. In
sugport cf his suit h2 has adduczed :the Zollowing. He
has never acceptsd thzt sulia should live in Sweden.
nor that Sofia 9nlander zhould have custcdy of hex.
Julia was residing in the USA in January/February,
1994 whezn Sofia Zhlander unlawfully abducted her.
Susseguently, Sofiaz Ohlander has prevented all
contacts zetween him and Julia.

s decisicn ¢f Auguet 30, 1895 the Suprame
Adxinisrrative Cour:t ordered a stay of exzcution ol
rhe Judgment of the Administrative Court of Appea-
with regard to the returz of Julia.
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REASONS ¥FOR THE SUPREME ADMINISTRATIVE COURT’S
DECISION

The evidence in the case has established the
following facts. Mark Larson ané Sofia Ohlander were
narried cn Cctober 27, 1989 in the USA and thaeir
dzughzer Julia was born there ¢n August 13, 199%0.
mha farily went to Sweden in Ncvemker, 1930, after
which Mark Larsch returned to the USA alonre in the
beginning of Januaxy, 159.. That same monik Scofia
Onlander filed a petition for divorce and sole

stody of Julia at Sandviken District Court. In
May, 1591 she was awarded temporary custody of her
daughter. In June. 1591 ghe went to the USA with
Jelia, but returmed to Sweden in Janvary, 19%2, on
which occasion she took her Gaugihter with her
without Mark Larscn's consent. Wren the qualifying
serioé for the diverce expired, Scfia Ohlander
zroceecded with her divorce suit. In Ncovemker, 1992
verdtal proceadings were held in the diverce case, as
a resul: of which Sofia Bnlarndar was awaxded
continuad tenporarv custody of her daughtar ard Mark
Larson was granted vigiting rights. In May, 1993
Mark Larscn paid a short visit to Sweden. The couple
were divorcaé the same year. In November, 13892 Mark
and his new wife visited Sweden, and susseguently
took Julia to the USA withcut Scfia Ohlander's
consent. In January, 1994 Sofia Ohlander went to the
USA. Under an ex parte orser she was previsionally
awarded custody of Julia without the right 2o lzave
the USA. However, on February 2, 1954 she took Juliia
with her to Sweden, whers they have lived ever
since. On Sanuary 27, 159S Mark Larson Zilad a
petition with the Gdvieborg Cownty Adminlistrative
Cetrt Zor tha refuzn oI Julia to the USA undex th
Act (1989:14) concerning the Recogrniticn and
Tnforcement of Foreign Decisicns relating to Custody
etc. and concerning the Retur: of Childran (the
Exforcement Act).

The provisions ¢f the Enforcement Act concerning the
recurn of children are based on the Convent:on
adopted by the Eagie Cenfervance in 1950 or the Civil
Aspacts of International Child Abducstion (the Hague
Convernctien). A general objective of the Conventien
1S to protect children againet the harmiul effects
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o0f being uprooted from thelir familiar environment.
For thi3 purpose the Convention includes provisions
making it possible for a child who has been
unlawfuily abducted from one State Party to another
to be speedily returned cc the formar s¢ as to
restore the status guo. The Convention has be«n
incorpcrated into Swedish law insofar as provisions
intended to reproduce the provisions of the
Convantion have been included in the Enforcement
Act. The section that is most relevan: to the case
is section 1. of the Enfcrcement Act, which _
ccrrasyonds to Articles 3 and 12, paragraph - of cthe’
Hague Convention. As will be explained in greater
detail below, the main issue in this cass is wheiher
the abducticn of Sulia on February 2. 1994 from the
JSA To Sweden was unlawful within the meaning ¢f the
avevw2 section.

Pursuant To sectizon 11, subsectien 1 c¢f the
Znlcrcement Act, 2 caild who has uniawfully been
brought to this country, or who is unlawfullv held
in custody here, shall upon demand He returned to
the persen {rom whom the ¢aild is baing withheld if
the child resided in = State Party immediately pr-ior
to the abduction cx holding in custocdy. Under
secticn 11, subsecticn 2. arn abducticn or helding in
custody is urlawZul if it conflicts with the
guardian's or ancther perscn’'s right to the custcéy
oZ the cnild in the state where the chilé resided
im~ediately orior to the abduczion cr holding in
custody, previdad that this right was exercisaed at
the tize whan tke child was abducted or held in
custedv, or wouil have been exercised if the
abéuction or holding in custody had rct taken place.

Under the Act the questicn of who was the child's
guardiarz at the Tima of the akducilion arnd thne
guestion of whetiner the abducstio= was unlawful is to
e decided in accordance wizh the law in the state
in which the czild resiged at the time oI the
abduction (section 1, subsection 2 and the special
stacement of reasons on this seczion in Gov. Bill
2983/89:8, ». 40: see alsoc the provisions of
saection3 14 and 23, subsection 1 of the Acti.

Inother consequenice of these provisicns is that tke
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abduction of a child from another state tc Sweden is
rot unlawful within the meaning of the Act if the
cnild rezided in Sweden immediately prior TO the
abcucticn. The meaniag of the term residence is thus
crucial to the application of the provisions of the
Znforcament Act that ralate to the return of a
chiia.

A Swedish court deciding on a petition to return a
cnhild from Sweden to another country must make an
independent decision on the rasidence of the child
at the tire to which section 11, subsaection 2 of the
Enforcement aAct i1s applicadla. The term residence is
nct defined in the Enforcement Act. In the
legislative historv of the Act (Gev. 3111 1983/89:8,
Pp. 36 and 40) relference was made to the
pronouncements orn rasidernce made in connechion with
the inceorporation in 1372 of this term in chaptexr 7.
seckion 2 of the Act (1904:25 s. 1) on Certain
Matiers of International Law coacerning Marxiage ard
Guardianship. (The pronouncements are contained in
Gov. Bill 1973:.38. pp. 78). Taisz definition and the
oronecuncements in the 2ill cited above formed the
basis of the definition of the term rasidence
applied in subsequent Swedish legislation and in
case law on interratioral family law and related
£ieids (sese, for exarple, Gov. Bills 1982/832:38, ppo.
12 ££f. and 1884/s85:124, p. 40, and NCA (New
Juridical Archives) 1377, p. 706, 1983, p. 359 and
~987, p. 600).

Thus, although *Ze legislative history cf =he
Eaforcement Act refers %5 the need, in connsction
with the applicstion of the provisions of the Act
that relate to the return of a child, to take inrto
account the definitiorn of the term residence used
other neticnal laegislaticn, it must neverthelgss be
Dorne in mind that the Emforzement Act is an Act
governed Ly the provisions of an internmaticnal
conventior.. In interpreting this concept it is
cherc‘ore aporopriate tc take particular notice of
the termirology ané rurpcse of the Hague Conventicn.

The expressiocn "residence” in the Eaforcement Act
corresperds to “he expression "habitual residence”
or "résidence habituelle* in the Hague Convention.
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This concept has long been well-establiched witain
the framework of the Hague Conferencz, and it ig
usec in several of Xne conventions adopted by the
Contezerce. Thess conventions do not contaln an
expliicit definition of the coacept, but according to
the references in the raelevant literatire the term
ralatas primerily t©o the actual cizrcumstances (ses,
inter 2lia, the summary in SOU (Gov. Official
Reports) 1976:39, pp. 119-122). Basically, an all-
reuné appraisal must be made cf such verifiable
circurstances as the length of the stay ané social
attacnments and other circumstances of a personal cf'
professional nature that indica%e a lasting
connection with cne country or the other. The
individual's intention whether or not to stay in the
country of rasidence can also be taker into account.
but the currsnt view appears to be that, a3 a rule,
no great importance shculd be attached to suzjective
faczers. In tne case oi a ¢child who iz not eolé
enough to make i{ possible to ccnsicder his or her

”e ticns rega i ag the future, other circumstances
-~ in particular, %Zhe residence of the guardian, and
the home and socizl corditions - must obviously be
decisive. The cuestiorn haz been formulated in terms
of where tihe child's "elfective 1ife center" is (cf.
SCT 1376:39, p. 120 arnd Gov. Bill 1984/83:24, p.
4Z). A peint that shculd alwavs be censidersd when
intexpreting tiie term "hLabitual regaidence”, as well
as the Swedish concept of residence, is that the
purpose ¢f the rules containing the term should be
zaken intz acccunt, and thas interpretations may
thereafore differ degpending on the context.

A special issue as regards the residence of small
chiléren is what rules tTo 2z7ply in cases where the
parents have joint custodyvy of the chiléd and the
chilé is moved Zrom one country to another against
the will of one of the cuardians. It has been
asserted on various occasizns thatr such changes of
residence sheuld not result in the child acguiring a
new~ residence (see, for example., the references
quoted oy Becdan in Tidskrift fér Juridiska
FPoreningen i Finland 1982, p. 118, note 28, and NJA
1395, p. 241). However, the sghere of app-ication of

o

tais principle is not clear (cf. 3Bogdan, ikid.,
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118-112, P4lsson, Svensx rattspraxis i
internrationsll familje- och arvsridst, pp. 104-102
and NJA 1974, p. 390 and p. 623 I arc II). With
particular refererce to the Enforcement Act and the
Hague Ccnvention on which it is based, it should be
taken into account that one general.l objective, as
has already been menticned, is to protect children
against the harmful effects of being uprooted from
their familiar envircnment, and that one of the
furictions cf the term residence for the purposees of
the Act, like "haditual residence® in the
Convention, is to specify the kind of connecticon
with a country that gives ths right to protection
uwnder the Act and the Convention, respectively. It
is not consistent with Ekis objective for an
acduction against the will of one of the child's
grardians teo be instrumental in changing the child's
regidence. On the cther nand, it does no: s=em
entire.v consistent with that objective te regard
the circunsiances cf the abducticn as a permarnent
coszac.e to the establishment of a new residence. If
the child has been in the new countrv for such a
length of Sime and under such condizions that it kas
acquired a connectiorn with the counmtry of th= kind
referred to in the orovisions, there should ke no
cbstacle to consicdering that it has acquired a naw
residence. Particular note should be taken in this
conrecsicn of the fact rthat under the prcocvisions of
section 12 ¢f tae Enfcrcement Act, as well as
rcicle 12 of the Convertion, the rewurn of a chilé
that has bzen unliawfully abducted may be refused
wnere, 2t the time of the submission of an
application for the child's return, at least one
yvear has passed frcm the time of akduction andéd the
child ras setzled down in its new environment,

o
ta

A matter that must be razsolved in this case
wrether the ascucticn of Julia frem the USa ©
Sweder. i Februarv, 1934 was unlawful within the
meaning of tha Inforcement Act. From the abovs
remarks it is clear that the abduction cannot be
regarded as unlawtul iZ Julia's residence at the
time oI the anduction was Sweden. The eviience shcows
trhat Julia arrived in Sweden together with her
mozher Scfia Jhlancder in January, 1992 and that she
subsequently lived witnh her mother in Sandviken up

o
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until November, 1953%, when Maxk Larscn =sck her to
the USA without her mother's consent. Nor is there
any doukt thar Sofia Chlander ecquired Swedish
residence after her arrival in Sweden. The
=ircumstances related above and the other
information that has been supplisd about Julia‘'s
sTay with her mother and her adjustment to
condinions in Sandviken also clearly indicate that
she had acguirzd Swedish residence some time prior
to her abduction toc the USA in Novembder, 19923.

However, ir conformity with the azove reasoniag, the
circumstances in which Julia was taken back to ’
Swaden iz January. 1352 should also be taken into
account in an assessmant oI her residential status.
Trhe investigation supports Mark Larson's claim thzst
the abduction tock place against his will. However,
he @id not Zile a petition for the return of the

i¢ Zellowing the abducticn. Censidering this
fact, the circumstances in connection with the
abducticn ia January. 19822 shouléd not. on expiry of
the twelve-menth period raferrad to in octh the
Znforcemsnt Act and “he Convention., prevent the
child frem ecquiring residence in Sweden. In view of
the sbove account of Julia's stay in Sweden and her
adjustment to Swedisn conditions, the Supreme
Administrative Ccurt= finds that she must be
considered to have acquired Swedish residence som
time befozre November, 19392, when she was takes back
tc the U3A by Mark Larson. Theg sussecuent events -
Julia‘'s abducticn ©9 the USA and her stay tlhers
lasting over two months - cannot once agairn have
changad her residential stazus. Consequencly,
pursuant ®o section 1., subsection 2 of th
Enforcement Act, she must be deemed still to have
had Swedish residence at the time of the abduction
from the USA ip February. 1394 that iz az= issue in
this case.

The abduchtion in February, 1994 was therefore not
unlawful within the meaning of section 11,
aubnsection 2 of the EInforcement Act. Consequently,
the provisions of the EZniorcement Act offer no
possibility of returning Julia to the USA. Scfia
Ghlander's main suit shall therefora be granted.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



In view of this ruling, no medasures are necessasy
with regard to Socfia Chlander's damard fcr further
investigation in respect of Julia.
The matter of the pariies’ legal costs remains tce be
sattled. Sofia 8hlander's suit implicitly includex a
demand that she be released from the obligation to
pay Mark Larson's legal costs in the lower couxts.
This matter must be decided irn accordarce with the
previsions of section 21 of the Enforcement Act and
chapter 21, seczion 13, subsection 1 of the Code on
parents, Children and Guaxdians. UTnder those
provisions the court may, where this is deemed
reasorable, order a party to pay the cother par:iy's
legal costs. Cn the basis of an overall assessment
cf the case the Supreme Administrative Court £inds
that there 1s no reascnacle cause for either of the
pasties To be obliged to may the other party's legal
costs. This applies to the parties' legal costs both
in the lower couxts and in the Supreme
Administrative Court. Therefors, Sofia Oniander's
sulf skall also be granted in this regard.

DECISION OF THE SUPREME ADNINISTRATIVE COURT

The Supreme Administrative Court raverses the
judgmant of the Administrative Court of Appeal ané
upholds the judgment of the County Administrative
Ccurs in the matter ¢of the return cf the child.

Reversing the judgment of the Administrative Court:
of Apgeal, the Supreme Acéministrative Court releases
Soiia Ohlarder from the obligation to pay Mark
Larson's legal costs in tha lower courts.

§

The Supreme Administrative Cour:t rulss that
remureration shall pe $aid under the Legal Aid Act
in the amcunt of 1€ 218 kxronor tc Anita Wallin
Wiiberg., Attorrnev-at-law, fsr her work as counsel for
Sofia Ohlander and in the amcunt of 12 4CZ kronor to
Fredric Rsnstrom, Attcrmney-at-law, for his work as
counsel for Ma-k lLarscn. Neither party shall be
obliged to pay the other party's legal costs in the
Supreme Administrative Court,

+
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/signatﬁ:e/ ) /signatu:c/

Stig B=irk : Elisabeth Palm
/signeture/ .~ /signature/
Sigvard Berglsf = ¥  Aanders Swartling
/signature/

Arre Baekkevold

/signature/

Anna-Xarin Hoifstedts

Reading Clerk to the Sucrere
Acministrative Court

Div. III

Prasented on Cctiober 31, 19¢5

I, the undersigned, hersbv certify that this is a true translation oI
_Tze original Swedish decument.

i f } / (A
KA

Car=ified Public Translator from
Swedish into English and fzom
Tnglish into Swedish accrediced
by the Swedish Boazd of Tracde

Rooexrt F. Croits
January 9. 1885
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HILL, HARRISON, JOHNSON & SCHMUTZ
Brian C. Barrison

Attorney for Plaintiff

3319 North University Avenue, #200
Provo, Utah 84604

Telephone: (801) 375-6600

Utah State Bar #1388

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH

MARK ANDREW LARSON,

DECREE OF DIVORCE
NUNC PRO TUNC

Plaintiff,

-vs-

KARIN SOFIA LARSON, aka
KARIN SOFIA OHLANDER,

Defendant. Civil No. 944402943

This matter came on regularly for hearing on October 18, 1996,
Plaintiff being present and représented by his attorney, Brian C.
Harrison, and the Defendant being represented by her attorney,
Daniel Bertch, and the parties’ minor child being represented by
the Guardian Ad Litem, Lorie Fowlke. The Court, ﬁéving considered

the argument of counsel and having reviewed the file and being
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fully advised in the premises, and having entered its Findings of
Fact and Conclusions of Law;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. This Court has jurisdiction over the divorce and custody
matters and personal jurisdiction over the parties.

2. Plaintiff is hereby granted a decree of divorce, nunc pro
tunc, effective October 21, 1993.

3. In accordance with Article IV of the Constitution of the
United States of America and U.S.C. 11603(a), this Court affords
full faith and credit to the Findings of Fact, Conclusions of Law,
and Order and Judgment of the U.S. District Court for the District
of Utah, dated June 12, 1995, in the Hague Convention case filed by

Sofia.

4. None of the temporary custody orders obtained by Sofia in
Sweden have ever been granted legal recognition undér the Utah
Uniform Child Custody Jurisdiction Act, Utah Code Ann. § 78—45c-1
" through -26 (1992 & Supp. 1994), and they have no legal force or

validity in the State of Utah.
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5. Neither party is awarded alimony.

B The present distribution of personal property and debts
is hereby confirmed.

7. Permanent sole custody of the parties’ minor child, Julia
Sofia Larson, is hereby awarded to Mark.

8. Sofia is awarded liberal visitation both in Utah and in
Sweden, subject to appropriate restrictions that will ensure that
she does not violate Mark’s rights of custody.

9. Both parties are ordered to actively help Julia acquire
and maintain the ability to communicate fluently in both English
and Swedish.

10. Sofia is ordered to immediately return Julia to Utah and
turn her over to Mark. To assist in making the transition easier
for Julia, Sofia is granted daily visitation with Julia in Utah
during an initial 3-week “break-in” period, which visitation shall
be arranged and overseen by the Guardian Ad Litem.

11. If Sofia fails to turn Julia over to Ma?k within 14 days
of the entry of this decree, all law enforcement officers or other

appropriate authorities of the State of Utah, the United States of

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Aﬁerican; the country of Sweden, or any other jurisdiction where
the child may be located, are ordered to immediately pick up the
parties’ minor child, Julia Larson, and turn her over to her
father, Mark Larson.

12. Mark is awarded child support from Sofia-in accordance
with the Utah State child support guidelines. Mark is not and
shall not be required to pay child support to Sofia for the times
when she is or has been unlawfully withholding Julia in violation
of his custody rights. Mark is entitled to claim Julia as a
dependent for tax purposes, starting on the tax return due April
15, 1997.

13. Sofia is in contempt of court for her willful viola;ions
éf this Court’s orders datéd Mardh 19, 1996, and September 3, 1996.

14. Sofia is ordered to immediately pay Mark ;he two $750
judgments already entered against her, as well as an additional
$750 as a‘sanction for her conteﬁpt of the temporary custody order
dated March 19, 1996, and $500 for her willful failure to answer
Plaintiff’s Interrogatories and Requests fér Production of

Documents as ordered on September 3, 1996, for a total of $2,750.

4
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15. As long as either party remains a resident of the State
. of Utah, this Court shall retain exclusive jurisdiction to modify,
negate, or supersede any of the terms of this decree.

16. This Court respectfully requests the Swedish courts, law
enforcement officers, and other authorities to recognize, honor and

enforce this decree.

%
DATED this /ﬁ" day of M“‘»{ , 1997.

BY THE COURT:

octHhoms, W Achepity

JUDGE ONY W. SC OFIELD
DISTRICT COURT JUDGE
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e Uncompahgre Reservation, and the three
sputed categories of non-trust lands dis-
ssed above.® o

CONCLUSION

For the foregoing reasons, we DENY the
fendants’ motion to recall our mandate in
e Indian Tribe I11, 773 F2d 1087 (10th
~1985) (en banc), cert. denied, 479 U.S.
i, 107 S.Ct. 596, 93 L.Ed.2d 596 (1986).
ther, we MODIFY our mandate in Ute
tian Tribe II] as set out above and RE-
\ND with instruetdon that the distriet
rt consider the Tribe’s request for perma-
It injunctive relief in light of this opinion.

in Sofia OHLANDER, In the Matter of
ilia Larson, a Minor Child, f/k/a Karin
bfia Larson, Petitioner-Appellant,

Y.

ark Andrew LARSON, Respondent-
Appellee.

Nos. 95—1114 & 96-1080.

United States Court of Appeals,
Tenth Circuit.

June 3, 1997.

\fter father took child from Sweden to
d States without mother’s permission,
or, a Swedish cidzen, filed Hague Con-
n petition seeking child’s return to
en. Mother subsequently took child
United States to Sweden, in violation of
order, and was found in contempt. Fa-
hen filed Hague Convention petition in
n for return of child to United States.
o filed motion to voluntarily dismiss
listrict court petition. The United

decline to address whether any portion of
1on-trust lands opened in 1905 might still

itute Indian country under section 1151(b)
“dependent Indian community” because

P
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States District Court for the District of Utah,
Bruce S. Jenkins, J., denied motion, and
subsequently ordered child’s return to Unit-
ed States. Mother appealed. The Court of
Appeals, Brorby, Circuit Judge, held that: (1)
district court abused its discretion in denying
motion to dismiss solely on basis of mother’s
contempt of its order not to remove child,
and (2) dismissal of mother’s petition was
warranted. :

Reversed and remanded with instruc-
tions. oo
Murphy, Circuit Judge, dissented and
filed opinion.

1. Federal Courts =818

Court of Appeals will review district
court’s decision to deny voluntary dismissal
after defendant has filed answer for abuse of
discretion. Fed.Rules Civ.Proc.Rule 41(a)2),
28 US.C.A

2. Federal Civil Procedure <=1700

Absent legal prejudice to defendant, dis-
trict court normally should grant voluntary
dismissal after defendant has filed answer.
Fed.Rules Civ.Proc.Rule 41(ax2), 28
US.CA

3. Federal Civil Procedure &=1700

In determining whether defendant
would suffer legal prejudice from voluntary
dismissal after defendant has filed answer,
district court should consider, among other
relevant factors, defendant’s effort and ex-
pense in preparing for trial, excessive delay
and lack of diligence on part of plaintiff,
insufficient explanation of need for dismissal,
and present stage of liigation. Fed.Rules
Civ.Proc.Rule 41(a)2), 28 U.S.CA.

4. Federal Civil Procedure &=1700
Each factor considered in determining
whether defendant would suffer legal preju-
dice from voluntary dismissal after defendant
has filed answer need not be resolved in
favor of plaintiff for dismissal to be appropri-
ate, nor need each factor be resolved in favor
that question is not properly before the court.

The district court may be asked to consider the
question upon remand.
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of defendant for denial of motion to be prop-
er. Fed.Rules Civ.Proc.Rule 41(a)2), 28
US.CA.

5. Federal Civil Procedure &1700

In determining whether to grant volun-
tary dismissal after defendant has filed an-
swer, district court should endeavor to insure
that substantial justice is afforded to both
parties. Fed.Rules Civ.Proc.Rule 41(a)2), 28
US.CA. ‘

6. Federal Civil Procedure ¢=1693, 1700

In determining whether to grant volun-
tary dismissal after defendant has filed an-
swer, court must consider equities not only
facing defendant. but also those facing plain-
tiff; court’s refusal to do so is denial of full
and complete exercise of judicial discretion.
Fed.Rules Civ.Proc.Rule 41(a)2), 28
U.S.CA.

7. Federal Civil Procedure 1700

When considering motion to voluntarily
dismiss case after defendant has filed an-
swer, court must remember that the impor-
tant factors in determining legal prejudice
are those involving parties, not court’s time
or effort spent on case. Fed.Rules Civ.Proc.
Rule 41(ax2), 28 U.S.C.A.

8. Federal Civil Procedure <=1700

Court abuses its discretion when it de-
nies motion to voluntarily dismiss case after
defendant has filed answer based on its own
inconvenience. Fed.Rules Civ.Proc.Rule
41(ax2), 28 U.S.CA

9. Federal Civil Procedure €1700

District court abused its discretion when
it denied mother’s motion to voluntarily dis-
miss Hague Convention petition for return of
child to Sweden solely on grounds of her
contempt of its order not to remove child.
~ and without considering any additional cir-
cumstances, inciuding merits of motion. In-
ternational Child Abduction Remedies Act,
§ 4, 42 US.C.A. § 11603; Fed.Rules Civ.
Proc.Rule 41(a)2), 28 U.S.CA.

10. Federal Civil Procedure <1693

Whether motion to voluntarily dismiss
case after defendant has filed answer may be
granted is matter initially left to district

Machine-generated OCR, may contain errors.

114 FEDERAL REPORTER, 3d SERIES

court’s discretion. but such discretion does
not excuse court’s failure to exercise any
diseretion. nor does it save unpermitted exer-
cise of discretion from reversal. Fed.Rules
Civ.Proc.Rule 41{ax2), 28 U.S.C.A.

11, Federal Courts =312

Court abuses its discretion when it fails
to consider applicable Jegal standard or facts
upon which exercise of its discretionary judg-
ment is based.

12. Federal Courts ©937.1

Although district court’s failure to apply
correct legal standard when it denied moth-
er's motion to voluntarily dismiss Hague
Convention petition for return of child to
Sweden could serve as basis for remand,
Court of Appeals would determine merits of
mother's motion, as no dispute regarding
underlying facts existed and record was ade-
quate to address issues of concern. Fed.
Rules Civ.Proc.Rule 41(a)2), 28 U.S.CA.

13. Federal Civil Procedure 1700

Mother should have been allowed to vol-
untarily dismiss her Hague Convention peti-
tion for return of child to Sweden, after
mother had taken child to Sweden and father
had filed his own Hague Convention petition,
in Sweden, for return of child to United
States, as father would not suffer legal preju-
dice from dismissal, claims and defenses of
both mother and father could be more fairly
adjudicated in Sweden, and failure to grant
motion to dismiss could create new incentive
for parents to flee Hague Convention pro-
ceedings in hope of obtaining second, more
favorable Convention determination in anoth-

er country. International Child Abduction
Remedies Act. § 4, 42 US.C.A. § 11603;
Fed.Rules Civ.Proc.Rule 41(a}2), 28
U.S.CA.

14. Federal Civil Procedure &1701.1 N

For purposes of determining whether
mother was entitled to voluntarily dismiss
her Hague Convention petition for return of
child to Sweden, there was no improper dé¢-
lay or lack of diligence on mother's part
sufficient to legally prejudice father. Intem :
national Child Abduction Remedies Act, § 4 -
42 US.CA § 11603; Fed.Rules CivPro !
Rule 41{a)2). 28 U.S.C.A.
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j..Federal Civil Procedure ¢=1700

* Por purposes of determining whether
iother was entitled to voluntarily dismiss
er Hague Convention petition for return:of
ild to Sweden, reasons mother gave:for:
ranting motion to dismiss, including conten-
on that petition was moot because child was:
> longer in United States, that Hague Con-
mntion allowed for dismissal of proceedings
ider such ecircumstances, and that father
id initiated duplicative action in Sweden,
ere- not insufficient such that they: preju~
ced father. International Child Abduction:
emedies Act, § 4, 42 U.S.C.A.- § 11603;
ed.Rules Civ.Proc.Rule 41(a)(2), 28
S.CA . . '

h Federal (ji_vil Procedure &1780

Hague Convention petition father filed
Sweden for return of his child to United
ates would not be construed as counter-
iim to mother’s prior Hague Convention
:tition, filed in United States, for return of
ild to Sweden, as father’s claims were as-
rted in court of another jurisdiction. In-
rnauonal Child Abduction Remedies Acr.,
4, 42 US.CA. § 11603; Fed.Rules Civ.
‘oc.Rule 8(c), 28 US.CA.

. Federal Civil Procedure 1700

In determining whether to grant moth-
's motion to voluntarily dismiss Hague
mvention petition for return o6f child to-
reden, which motion was based, in part, on
her’s subsequent Hague Convention peti-
n filed in Sweden, district court should
ve considered importance of proper, uni-
T interpretation of Hague Conventipn,
ing with Convention’s purpose. Interna-
nal Child Abduction Remedies Act, § 4, 42
S.C.A. § 11603; Fed.Rules Civ.Proc.Rule
a¥2), 28 US.C.A

Parent and Child =18

Treaties 13

Under contemplated procedures of
.gue Convention, district court, in ruling on
tther’'s Hague Convention petition for re-
m of child to Sweden, should not have
isidered mother’s removal of child from
ited States to Sweden in violation of court
ler, as father had not filed cross—-petition
adjudicate propriety of mother’s removal

t
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Internauonal Child Abduction Remedies Act,.
§.4(b, e), 42 U.S.C.A. § 11603(b, e). :

tea} . toslo

19. Contempt 70 Lo

. Court’s interest in ensuring party’s com--
pliance with its orders is great one, enforees.
able by fines or imprisonment. sranchits

s

1

20. Contempt 70 L Y AEY

When imposing civil contempt sanctions,
court is obliged to use.least possible power
adequate to end proposed. .. N,

ta

21. Parent and Child&18
Treaties 13 ! '

District court should not have denied
mother’'s motion to voluntarily dismiss Hague
Convention petition for return of child to’
Sweden, as civil contempt sanction for moth-
er’s conduct in taking child back to Sweden
in violation of court order, as other measures
were available to compel compliance with
order, such as personal sancdons agmnst
mother, or possibly staying decision pending

child’s return. International Child Abduec-
tion Remedies Act, §§ 4, 5, 42 U.S.C.A.
§§ 11603, 11604.

Daniel F. Bertch (Billie C. Nielsen, with
him on the brief), of Bertch & Birch, Salt
Lake City, UT, for Petitioner-Appellant.

Gary L. Paxton (Rodney G. Snow with him
on the briefs) of Clyde, Snow & Swensqn,
P.C., Sait Lake City, UT, for Respondent—
Appellee.

satetp

YT h B
Before BRORBY, BARRETT and
MURPHY, Circuit Judges. , .

BRORBY, Circuit Judge.

Ms. Ohlander appeals the United States
District Court for the District of Utah’s judg-
ment denying her petition for the return of
her daughter Julia to Sweden under the
Hague Convention, ordering Julia’s return to
Utah, denying her two motions to withdraw
and dismiss her petition, denying her mo-
tions to stay enforcement of the judgment,
and a subsequent judgment denying her Fed.
R.Civ.P. 60(b) motion to set aside the judg-
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ment.! Applying the standards under Fed.
R.Civ.P. 41(a)2) in the Hague Convention
context, we determine the district court
abused its discretion in denying the motion
to dismiss. We reverse and remand to the
district court with instructions to dismiss Ms.
Ohlander’s petition.

I. BACKGROUND

The Hague Convention on the Civil As-
pects of International Child Abduction (the
“Convention”), as implemented by both the
United States Congress through the Interna-
tional Child Abduction Remedies Act, 42
U.S.C. §§ 11601-11610 (1994), and Sweden,
was adopted by the signatory nations “to
protect children internationally from the
harmful effects of their wrongful removal or
retention and to establish procedures to en-
sure their prompt return to the State of their
habitual residence.” Hague Convention on
the Civil Aspects of International Child Ab-
duction, Dec. 23, 1981, Preamble, 51 Fed.
Reg. 10494, 10,498 (1986). The Convention is
meant to provide for a child’'s prompt return
once it has been established the child has
been “wrongfullv removed” to or retained in
any affiliated state. Id, art. 1, 51 Fed.Reg.
at 10498.

Under the Convention, a removal or reten-
tion is “wrongful” if:
a. it is in breach of rights of custody
attributed to a person, an institution or
anv other body, either jointly or alone,
under the law of the State in which the
child was habitually resident immediately
hefore the removal or rewention; and
b. at the time of removal or retention
those rights were actually exercised, either
jointly or alone, or would have been so
exercised but for removal or retention.
Id., art. 3, 51 Fed.Reg. at 10498. Once a
removal is deemed “wrongful.” “the authority
concerned shall order the return of the
child.” Id, art. 12, 51 Fed.Reg. at 10499.
However, the Convention provides for sever-
al exceptions to return if the person opposing
return can show any of the following: 1) the

1. Ms. Ohlander’'s appeal of the district court's
denial of her motion to set aside the judgment
under Fed.R.Civ.P. 60(b) was consolidated with
the direct appeal.

114 FEDERAL REPORTER, 3d SERIES

person requesting return was not, at the time
of the retention or removal, actually exercis-
ing custody rights or had consented to or
subsequently acquiesced in the removal or
retention, id., art. 13a, 51 Fed.Reg. at 10499,
42 U.S.C. § 11603(e)2)(A); 2) the return of
the child would result in grave risk of physi-
cal or psychological harm to the child, id.
art. 13b, 42 US.C. § 11603(e)X2)(A); 3) the.
return of the child “would not be permitted.
by the fundamental principles of the request-
ed State relating to the protection of human
rights and fundamental freedoms,” id, art..
20. 51 Fed.Reg. at 10500, 42 US.C.
§ 11603(e)2)(A); or 4) the proceeding was
commenced more than one vear after the
abduction and the child has become settled in
the new environment, id, art. 12, 51 Fed’
Reg. at 10499, 42 U.S.C. § 11603(e)(2)(B).

II. FACTS

Ms. Ohlander, a Swedish citizen, and Mr.
Larson, a United States citizen, were mar-
ried in Utah in 1989. In August 1990, their
daughter Julia was born in Provo, Utah.
During the Christmas holiday season of
1990-91. when Julia was five months old, the
entire family traveled to Sweden to visit Ma.
Ohlander's family with the intent to return to:
their Utah home in January 1991. After
arriving in Sweden, Ms. Ohlander decided to
remain in Sweden with Julia; Ms. Ohlander
went into hiding with her daughter and sev-.
ered contact with her husband. Mr. Larson,
returned to Utah alone in mid-January 1991

By Apri] 1991, Mr. Larson had reestab-
lished contact with Ms. Ohlander. In June
1991. with Julia now almost a year old, Ma.
Ohlander returned to Utah to be with Mr.
Larson. Ms. Ohlander and Julia remained’
with Mr. Larson for seven months. On Jani!
uary 13, 1992, Ms. Ohlander returned with,
Julia to Sweden without Mr. Larson's con-
sent.

By November 1993, Julia had resided cons
tinuouslv in Sweden for almost two years,,
and was a little over three years old. Mr.,

2. Between Januarv 1992 and November 1993;’,

Ms. Ohlander and Mr. Larson were panicipaling’
in divorce and custodv proceedings taking place)
in Sweden.
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arson returned to Sweden with his new wife  Ms. Ohlander had “wrongfully removed” her

) see Julia, and during one visitation, ap- from Utah.?

led the law of ‘.'grao and run” waking Julia The United States district court ¢onducted

ack to Utah without Ms. Ohlander’s con- . ) , . .
In J: 1994. Ms. Ohlander fled a hearing on Ms. Ohlander’s motion to dis-

nL r{ .le;xarz ;H hs. ; ander Nled a - iss. During that hearing, the United

stition seelang her daughter's return pursu- g, o giserict court was informed of Mr.

1 to ;’;e Hague Convent.xor;).m .Lhe Uslttaehd Larson’'s Hague Convention proceeding in
tates District Court for the District of *  Sweden. The district court denied the mo-

ls. Ohlander also secured an ez parte Order tion to dismiss solely on the basis of Ms.

»r Issuance of W ac in ~LieAu of Wntd(?f Ohlander’s contempt of its order not to re-
.db.eas Corpus"rr om the dm?&co urt, di- - nove Julia from Utah. Ms. Ohlander later
cting peace officers to take into pro- orally renewed her motion to dismiss, which

ictive custody and to release her 'to Ms. - .
the district court denied on the same
hlander, but prohibiting Ms. Ohlander from ¢ stret ¢

:moving Julia from Utah pending further ,

fer. Mr. Larson delivered Julia to Ms. The district court conducted a bench trial
lander on January 30, 1994, and on Febru- on Ms. Ohlander’s Hague Convention petition
7 1, 1994, Ms. Ohlander disobeyed the to determine the issues of habitual residence
wrt’s order and applied her own version of and wrongful removal pursuant to the Con-
ie law of “grab and run” by returning to Vvention. However, neither Ms. Ohlander nor
weden with Julia. Julia was present for the hearing, nor did
they testify by other means. Ms. Ohlander
presented no live witnesses and relied only
on the stipulated facts set out in the Pretrial
Order. Ultimately, the district court found
Julia was at all times a “habitual resident” of
Utah, and as such, Ms. Ohlander’s retention
of Julia in Sweden in 1981, and her removals
of Julia from Utah in 1992 and 1994 were all
“wrongtul” under the Convention. Accord-
ingly, the distriet court ordered Julia’s imme-
diate return to Utah and requested the aid of
the Contracting States in achieving that goal.

grounds.

In August 1994, shortly after Julia’s fourth
rthday, the district court entered an order
ading Ms. Ohlander in contempt and direct-
g her to return Julia to the United States
ithin thirty days. Ms. Ohlander failed to
imply. Two months later, in October 1994,
Howing Ms. Ohlander’s and Julia’s return
. Sweden, Mr. Larson filed a Convention
»plication for Julia's return with the United
:ates Central Authority, which was forward-
1 to Sweden’s Cenural Authority.* Ms. Ohl-
wder then filed a motion, pursuant to Fed.
Civ.P. 41(a)2), w dismiss her distriet court Following the United States district court’s
uton, based, in part, on the Convention's decision, the Sweden courts held hearings to
1. 12, which authorizes a judicial authority determine the merits of Mr. Larson’s peti-
stay or dismiss the application or judicial tion. Both Mr. Larson and Ms. Ohlander
oceedings seeking a child's return! were present during the Sweden court pro-
ague Convention, art. 12, 51 Fed.Reg. at ceeding. The Sweden Supreme Administra-
H89. In January 1995, prior to the hearing uve Court held Julia’s habitual residence
1 Ms. Ohlander’s moton, Mr. Larson ped- changed from Utah to Sweden after she had
oned the Sweden court pursuant to the lived in Sweden for twelve months following
onventon for Julia's return on the ground the January 1992 abduction—a decision di-

42 U.S.C. § 11602 distunguishes between appli- that the child has been taken to another state,
cauons and petitions filed under the Convention. it may stay the proceedings, or dismiss the
A petition exists upon a person filing for relief in application for the return of the child.
court, while an application exists upon a person Hague Convention, art. 12. 31 Fed.Reg. at 10499.

filing with the United States’ or any other coun-
irv's Central Authority for a child’s return. 42 5. Presumably, Mr. Luarson filed the petition in

U.S.C. 3 11e02(1). (3). addiuon to the application to prevent Ms. Ohlan-

der from asserting the “settled environment™ de-

Specifically, the Convention's ar. 12 states: fenise as it pertained to Ms. Ohlander's 1994

Where the judicial or adinimistrative authoricy removal. This detense is discussed infra at p.
in the requested State has reuson 1o believe 1540.
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rectly in conflict with the United States dis-
trict court’s holding.

Once the Sweden court had made its rul-
ing, Ms. Ohlander filed a motion to stay
enforcement of the United States district
court’s order, and a motion to set aside the
United States’ judgment under Fed.R.Civ.P.
60(b). The United States district court de-
nied the motions, again solely on the basis of
Ms. Ohlander’s contempt. We are present-
ed, therefore, with two international deci-
sions standing in direct conflict, and it is this
contradiction we attempt to resolve for both
the present case and for future cases.

III. DISCUSSION

This case presents issues novel to this
court, and according to our research. novel to
this country. Our aim is to provide courts
with guidance in future similar cases, namely,
where two civil actions under the Hague
Convention on the Civil Aspects of Interna-
tional Child Abductions are filed in disparate
courts due to a child’s removal from the court
of first jurisdiction. Also, our aim is to give
meaning to the Convention's intended pur-
pose of discouraging parents from fleeing
with their children in search of a favorable
decision. Notably, we are faced not only
with issues of the proper interpretation of
bare text in the form of the Hague Conven-
tion treaty, but also with the plight of a now
six-year-old girl to whom the law of “grab
and run” repeatedly has been applied.

We therefore must examine the following
competing interests of: the district court en-
suring compliance with its orders; the proce-
dural conduct of the parties; and most im-
portant, the Convention's intent and our duty
to see that intent justly carried out. Against
this backdrop, we attempt to untangle the
Gordian knot the parents, together, have
seen fit to tie.

IV. MOTION TO DISMISS

Even though Ms. Ohlander appeals several
of the district court’s rulings, our decision on
the motion to dismiss pursuant to Fed.
R.Civ.P. 41(a)2) is dispositive. Thus, we
need not address the remaining issues. We
therefore turn our focus to whether the dis-
trict court abused its discretion in denying
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Ms. Ohlander’s motion to dismiss pursuant to
Fed.R.Civ.P. 41(a)(2).

A. Relevant Facts

Ms. Ohlander’s first motion to dismiss was
filed shortly after Mr. Larson filed his Hague
application for Julia's return to Utah with the
United States Central Authority. Ms. Ohl
ander’s counsel raised her second motion to
dismiss orally during the bench trial. Rely-
ing on the Convention’s art. 12, Ms. Ohlander
argued in her first motion to dismiss that
because Julia was no longer in the United
States and because Mr. Larson had initiated
his own Hague Convention application, the
United States district court should dismiss
the petition for Julia’s return to Sweden. By
the time the United States district court
heard arguments regarding the first motion
to dismiss, Mr. Larson had initiated his own
petition in the Sweden courts regarding the
wrongfulness of Julia's removal from the
United States. The district court was aware:
of the duplicative judicial action in Sweden.
Notwithstanding its knowledge of Mr. Lar-
son's Hague Convention proceedings in Swe-
den, the district court summarily denied Ms.
Ohlander's motion solely on the basis of Ms.
Ohlander’s contempt stating:

I'm not going to grant the Motion to
Dismiss and I'm not going to grant it
simply because this woman, the petitioner,
in my opinion, isn’t in a position to ask me
to do that, because she’s in violation of the
orders of this Court. She is simply in
violation. She invoked the jurisdiction.
She asked for our help, and then she,
contrary to the order of the Court, ran.

In her second motion to dismiss, Ms. Ohlan-
der relied again on the Convention’s art. 12,
the fact that Julia was no longer in the
United States, and the fact that Mr. Larson
had initiated judicial proceedings in Sweden.
The district court again denied Ms. Ohlan-
der’s second motion to dismiss due to her
contumacious conduct.

B. Relevant Factors Considered Under
41(a)(2)/Standard of Review

[1-4] Once a defendant files an answer,.
as was the case here, a plaintiff may volun-
tarily dismiss an action only upon order of
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court. Fed.R.Civ.P. 11(a)2). We review
district court’s decision to deny a volun-
+ dismissal under such conditions for
se of discretion. American Nat'l Bank &
st Co. v. Bic Corp., 931 F.2d 1411, 1412
h Cir.1991). Absent “legal prejudice” to
defendant, the district court normally
Ud grant such a dismissal. See Andes v.
ant Corp., 788 F.2d 1033, 1036 (4th Cir.
i) (voluntary dismissal “should not be de-
absent substantial prejudice to the de-
ant”); McCants v. Ford Motor Co., 781
855, 856-37 (11th Cir.1986) (“in most
3 a dismissal shouid be granted unless
defendant will susfer clear legal preju-
™. The parameters of what constitutes
prejudice” are not entirely clear, but
ant factors the district court should con-
inciude: the opposing party’s effort and
nse in preparing for trial; excessive de-
nd lack of diligence on the part of the
nt; insufficient expianation of the need
. dismissal; and the present stage of
tion. Phillips US.A, Inc v Allflex
L, Inc, 77 F.3d 354, 358 (10th Cir.1996).
factor need not be resolved in favor of
loving party for dismissal to be appro-
;, nor need each factor be resolved in
of the opposing party for denial of the
n to be proper. Id at 358.

: above list of factors is by no means
ive. [d at 358. Any other relevant
s should come into the district court’s
on. In fact, in the context of this
> Convention proceeding, the district
was impressed with a duty to exercise
cretion by carerully appraising any ad-
\ factors unique to the context of this
ncluding the interests in comity, uni-
‘nterpretation of the Convention and
portance of giving import to the Hague
ation’s intended purpose as relevant to
tion to dismiss.
] The district court should endeavor
we substantal justice is accorded to
arties. 9 Charies Alan Wright and
R. Miller, Federal Practice and Pro-
§ 2364 at 278 (2d ed. 1994). A court,
re, must consider the equities not only
the defendant, but also those facing
intiff; a court’s refusal to do so is a
of a full and complete exercise of
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judicial discretion. [d. at 297. In a complex,
emotional case such as this, it is critically
important when considering a motion to dis-
miss, the court give the equities of the plain-
tiff the attention deserved.

[7,8) Finally, when considering a motion
to dismiss, a court must remember the im-
portant factors in determining legal prejudice
are those involving the parties, not the
court’s time or effort spent on the case.
Clark v. Tansy, 13 F.3d 1407, 1411 (10th
Cir.1993). A court abuses its discretion
when denying a motion to dismiss under
Ruie 41(a)(2) based on its inconvenience. Id
at 1411,

[9-11] In sum, the district court was obli-
gated to consider the novelty of the circum-
stances surrounding this case. Instead, the
court did not consider the merits of Ms.
Ohlander’s motion due exclusively to her con-
tumacious conduct. It is true Ms. Ohlander
blatandy violated the court's orders and ab-
sconded to Sweden with Julia in tow. We
refuse to condone such conduct. However,
neither can we condone a court ignoring its
duty to consider the merits of a motion to
dismiss simply because a party has violated
its orders. Whether a modon to dismiss
under Rule 41(a)}2) may be granted is a
matter initially left to the district court's
discretion, but such discretion does not ex-
cuse a court’s failure to exercise any disecre-
tion, nor does it save an unpermitted exercise
of discretion from reversal. Alamance In-
dus., Inc. v. Filene’s, 291 F.2d 142, 1467
(1st Cir.), cert. denied, 368 U.S. 831, 82 S.Ct.
53, 7 L.Ed.2d 33 (1961). A clear example of
an abuse of discretion exists where the trial
court fails to consider the applicable legal
standard or the facts upon which the exercise
of its discretionary judgment is based. See
MeNickle v. Bankers Life & Cas. Co., 888
F2d 678, 680 (10th Cir.1989) (reviewing a
district court’s 60(a) motion under an abuse
of discretion standard). We believe the dis-
trict court’s decision to deny Ms. Ohlander’s
motion solely on the grounds of her contempt
and without considering any additional cir-
cumstances, amounts to a failure to exercise
discretion, and is, consequently, an abuse of
that discretion.
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C. Merits of Ms. Ohlander’s 41(a)(2)
Motion

1. Traditional Factors

{121 Although the district court's failure
to apply the correct legal standard could
serve as a basis for remand, in the interest of
efficiency and judicial economy, and in the
interest of providing immediate guidance as
to the most appropriate direction of this case
in light of the Convention’s purpose, we turn
to the ments of Ms. Ohlander’s motion to
dismiss. Clark, 13 F.3d at 1411-13 (consid-
ering on appeal the merits of motion to dis-
miss after district court abused its disere-
tion); Park County Resource Council v.
United States Dept. of Agric, 817 F.2d 609,
617-18 (10th Cir.1987) (“Although failure to
apply correct legal standard could be basis
for remand to the district court, we have
found that remand is not necessary where
there is no dispute regarding the underlving
facts and where it is in the interest of judicial
economy and efficiency to decide the mat-
ter.”); see aiso McCord v. Bailey, 636 F.2d
606, 613 (D.C.Cir.1980) (although inadeguate
findings and conclusions may be remanded to
the district court for supplementation, appel-
late court will not remand for more specific
findings if doing so will consume judicial
resources without serving any purpose). We
believe, as is obvious from our remaining
analysis. no dispute regarding the underlying
facts exists and the existing record is ade-
quate to address the issues of concern.

{13,141 Mr. Larson argues that to grant
Ms. Ohlander’s motion would subject him to
legal prejudice. More specifically, Mr. Lar-

6. The dissent opines our statement here “is a
conclusory statement lacking support in the rec-
ord” because between the time Ms. Ohlander
initiated the Convention proceeding and filed her
motion to dismiss, Ms. Ohlander "“did virtually
nothing to affirmativelv move her case along.”
Unfortunately, this court has yet to explicitly
define “diligence” in the context of a Rule
41(a)(2) motion to dismiss. While the dissent
purports an “affirmative act” requirement, the
cases from this circuit touching on the issue
characterize diligence quite differentlv. Allflex,
77 F.3d at 358 (movant's request for additional
time to respond to proffered facts and to conduct
further discovery constituted lack of diligence);
Clark, 13 F.3d at 1412 (movant's failure to ex-
haust state claims for purposes of habeas review
“cannot be construed as lack of diligence™): see

flex, 77 F.3d at 358.
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son argues he would be unfairly prejudiced-
by Ms. Ohlander’s excessive delay and lack of
diligence, and by the lack of a sufficient
explanation in favor of dismissal. See Al-
Mr. Larson argues Ms.
Ohlander’s filing of her motion to dismiss
eleven months after the initiation of the pro-
ceedings and after Mr. Larson had requested
a final pretrial hearing constitutes delay and
lack of diligence. However, while Ms. Ohlan-
der moved to dismiss her petition eleven
months after she initiated the proceeding,
our examination of the record illustrates Ms.
Ohlander filed her motion to dismiss only
after Mr. Larson had filed his application for
Julia’s return with the United States Central
Authority. Therefore, the most persuasive
reason to file a motion to dismiss did not
arise until eleven months following the initial
proceeding’s initiation. As a resuit, the tim-
ing of Ms. Ohlander’'s motion could not con-
stitute excessive delay sufficient to legally
prejudice Mr. Larson. Moreover, the record
shows Ms. Ohlander’s counsel was actively
and diligently moving forward with the case
regardless of Ms. Ohlander's absence.
Counsel was present at and participated in
every hearing® Therefore, we conclude
there was no improper delay or lack of dili-
gence on Ms. Ohlander’'s part sufficient to
legally prejudice Mr. Larson.

[15] Further, we believe the reasons Ms.
Ohlander has given for granting the motion
to dismiss are not insufficient such that they
prejudice Mr. Larson. In her motions to
dismiss, Ms. Ohlander argued her petition
was moot and because Julia was no longer in

also, United States v. Quiboard Marine Corp, 789
F.2d 497, 504 (7th Cir.1986) (lack of diligence.
may be shown by evidence of bad faith or unwar-
ranted delay). We are not certain what “affirma-
tive acts’’ the dissent would require, and to the
extent it would require a movant to file addition-
al motions prior to a motion to dismiss, ail in the
name of “affirmative acts,” we disagree. In fact,
affirmative acts to prolong litigation more typi.:
cally provide a basis for finding excessive delay;
and lack of diligence. See, e.g., Allflex, 77 F.3d at
358. The record before us shows counsel was®
present at and fully participated in all hearings
and. outside the motions to dismiss. which were"
timelv filed, did not cause undue delay. Conse--
quently, there is adequate support in the record,
to reach our conclusion.
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ah, the Convention’s art. 12 allowed for a
y or dismissal of the proceedings. Ms.
lander also relied on the fact Mr. Larson
1self initiated a duplicative action in Swe-
1 as further support for the imposition of
Convention’s art. 12 dismissal provision.
tainly, the first two reasons alone are
ifficient to support a motion to dismiss
| could give parents an undue incentive to
from Hague Conventon proceedings.
wever, as discussed at length below, we
e greater weight on Ms. Ohlander’s prof-
d reasons that Mr. Larson initiated a
md action in Sweden and that the Con-
ton’s art. 12 lends support for dismissing
United States proceeding. Ms. Ohlan-
reasons for requesting the motion to
uss are not insufficient such that they
ly prejudice Mr. Larson. Rather, as
Ohlander emphasizes, by initiating a ju-
1 proceeding in Sweden Mr. Larson him-
along with the Convention’s terms, pro-
1 the most persuasive reason to dismiss
United States district court proceeding.
Larson is hard pressed to argue he is
idiced by his own actions.

}] Mr. Larson also argues the motion
smiss should not be granted because his
mse to Ms. Ohlander's Hague Conven-
petition should be construed as a coun-
um. It is true a court may consutue a
ing mistakenly designated as a defense

counterclaim when justice requires.
.Civ.P. 8(c). However, because Mr.
n filed his own Hague Conventon peti-
n Sweden, we remain unconvinced jus-

e dissent claims that by relying on the fact
Larson initzated the second proceeding in
den we are somehow “‘punishing’” Mr. Lar-
tor enlisting the aid of the Sweden courts.
he contrary, we are only holding Mr. Larson
untable for his actions. Even though Julia
no longer within the United States when Mr.
>n filed the petition in Sweden. the United
s court retained jurisdiction to determine
's state of habitual residence. See 42 U.S.C.
503(b). The United States district court had
liction over the original peution as the court
he place where the child is located at the
the petition is filed.” Therefore, even
th Julia was removed, the Unued Suates
. retained jurisdiction to determiine the
s place of habitual residence. Additionally,
:rmissive languaye of the Convention’s art.
strussal provision. which allows a court 10
wr dismiss an action versus mandating a
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tice requires us to construe Mr. Larson's
response to Ms. Ohlander's petition as a
counterclaim in this case. Mr. Larson chose
to assert his claims in a court of another
jurisdiction. Justice does not require us to
tortuously construe his response to Ms. Ohl-
ander’s petition simply to retain jurisdiction
over this matter. Had Mr. Larson wanted
the United States courts to adjudicate his
claim Ms. Ohlander wrongfully removed Julia
from Utah, he would have been far better
served by filing a cross-petition with the
district court rather than initiating an-entire-
ly new proceeding in Sweden. Consequently,
we refuse to construe Mr. Larson’s response
as a counterclaim.”

2. Additional Relevant Factors

[17] As already noted, given the unique
circumstances of this case, the district court
should have considered the importance of a
proper, uniform interpretation of the Con-
vention, along with a consideration of the
Convention’s purpose, when evaluating the
merits of Ms. Ohlander’s motion to dismiss.
We now consider those factors.

a. Proper Interpretation of the Hague
Convention’s Procedures

When the district court considered wheth-
er Ms. Ohlander's removal of Julia from
Utah was wrongful, it misconstrued the Con-
vention's contemplated procedures. Accord-
ing to the Convention, once a petition is filed,
a court should consider only whether a re-

dismissal once a child is removed. suggests the
United States court retained jurisdiction even
after Julia was removed from Utah.

Rather than relying on the original action, Mr.
Larson initiated a second proceeding, which has
resulted in a ruling contrary to his interests and
which has resulted in two conflicting internation-
al decisions, a problem we must somehow ad-
dress. Certainly, we are not punishing him by
subjecting him to the results of the proceeding
he, in fact, initated. Further, the fact Mr. Lar-
son attempted to limit the Sweden court’s juris-
diction is of no moment. Once Mr. Larson filed
the petition in the Sweden coun, that court had
proper jurisdiction to determine Julia’s place of
habitual residence regardless of the fact Mr. Lar-
son attempted to limit the Sweden court’s review
10 the 1994 removal. Hague Convention, art. 3,
51 Fed.Reg. at 10498.

Machine-generated OCR, may contain errors.



1540

spondent’s removals of a child are wrongful.
See Hague Convention, arts. 3, 12, 51 Fed.
Reg. at 10498, 10499, 42 U.S.C. § 11603(h),
(es. Here, antithetic to the Convention's in-
tent as a whole, the court considered whether
the petittoner’s removals of the child were

wrongtul.

(18] When Ms. Ohlander petitioned the
United States district court for .JJulia's return
to Sweden, the issue before the court was
whether Mr. Larson's removal of Julia from
Sweden was wrongful pursuant to the Con-
vention. Hague Convention, art. 3, 51 Fed.
Reg. at 10498. Once Ms. Ohlander removed
Julia from Utah, the issue became whether
Ms. Ohlander’s removals were wrongful. /d.
By filing his own petition in the Sweden
courts, Mr. Larson chose to adjudicate Ms.
Ohlander’'s removals of Julia in the foreign
court rather than in the United States dis-
trict court. The district court’s consideration
of Ms. Ohlander's removal of Julia without
Mr. Larson having filed a cross-petition in
that court was contrary to the Convention’s
intended prncedures.

Additionally, denial of Ms. Ohlander's mo-
tion to dismiss renders Ms. Ohlander’'s most
relevant defense to Julia's return to Utah
unavailable. namely, the “settled environ-
ment” defense. Hague Convention, art. 12,
51 Fed.Reg. at 10499, 42 U.S.C.
§ 11603(e)(2)(B). Under the Convention's
plain terms, one defense to a child’s return is
showing the petition was filed a year after
the child’s removal or retention and that the
child has become settled in his or her new
environment. Hague Convention, art. 12, 51
Fed.Reg. at 10499, 42 US.C.
§ 11603(eX2XB). When Ms. Ohlander filed
her petition. she was asking for Julia’s return
to Sweden: any defenses to Julia's return,
under Article 12 or otherwise, were available
only to the respondent, Mr. Larson. See
Hague Convention, art. 12, 51 Fed.Reg. at

8. The dissent takes issue with our interpretation
of the avarlability of this defense to Ms. Ohlan-
der. Apparently, the dissent interprets the Con-
vention as restricting the Sweden court's review
to Ms. Ohlander’'s 1994 removal of Julia and not
to allow review of Ms. Ohlander’s additional
retentions and removais of Julia, particulariy Ms.
Ohlander’s 1992 removal of Julia from Utah. We
disagree with this interpretation. The Conven-
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10499, 42 US.C. § 11603(ex2)B). Conse-
quently, Ms. Ohlander could not, under the
Convention's contemplated procedures, prop-
erlv assert the “settled environment” de-
fense. However. once Mr. Larson filed his
own petition in Sweden seeking to adjudicate
Ms. Ohlander’s removal of Julia from Utah,
Ms. Ohlander rightfully could assert the “set-
tled environment” defense. Hague Conven-
tion, art. 12, 51 Fed.Reg. at 10499, 42 U.S.C.
§ 11603(e)2XB). Conversely, had Mr. Lar-
son filed a cross-petition in the United States
district court for Julia's return to Utah, rath-
er than instigating an entirely new action in
Sweden. Ms. Ohlander properly could have
asserted her defenses in the United States
district court. Since Mr. Larson chose to
initiate a second Convention proceeding in
Sweden, Sweden was the jurisdiction where
the claims and defenses of both Ms. Ohlander
and Mr. Larson could be more fairly adjudi-
cated. Therefore, the proper interpretation
of the Convention weighs in favor of dismiss-
ing the United States action and allowing the
issues to be decided in Sweden.?

This result is further supported by the
plain language of the Convention's art. 12,
which states “where the judicial or adminis-
trative authority in the requested State has
reason to believe the child has been taken to
another State, it may stay the proceedings or
dismiss the application for the return of the
child.” Hague Convention, art. 12, 51 Fed.
Reg. at 10499. While this language is per-
missive rather than mandatory, its words
merit a court’s consideration when denying a
motion to dismiss. Congress has declared
the importance of “the need for uniform in-
ternational interpretation of the Convention.”
42 U.S.C. § 11601(bX3XB). Article 12 helps
to ensure two disparate courts will not reach
conflicting decisions by encouraging courts to
dismiss or stay their actions where appropri-
ate. This case poses a perfect example of
the need for Article 12's dismissal provisioh:

tion 1s intended to provide finality to the parties,
and it is our duty to see this intent carried out
We note this is an extremely difficult case, deal-
ing with the Convention’s interpretation, an area
singularly lacking in helpful precedent or con-
gressional guidance. [t is merely our duty to
resolve this case as best we can in accordance
with our interpretation of the Convention and to
give import to the intentions of that Convention.
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United States district court had knowl-
re that Julia had been taken to Sweden,
| that a second action initiated by Mr.
-son was pending in Sweden, where all the
ties, including the child, were present.
irefore, we conclude the adherence to in-
led Hague Convention procedures sup-
! Ms. Ohlander’s motion to dismiss.

b. Intent of the Hague Convention

ailing to grant the motion to dismiss
re a second duplicative action has been
l in a different country would potentially
ier the Hague Convention meaningless.
» of the Convention’s intent is “to ensure
rights of custody and of access under
aw of one Contracting State are effec-
y respected in other Contracting States.”
ue Convention, art. 1(b), 51 Fed.Reg. at
8. Prior to the Convention, when faced
an unfavorable custody decision, a par-
would flee to another country in search of
stody decision in his or her favor. This
d often result in two conflicting custody
sions without guidance as to which coun-
custody decision had preference. The
1e Convention was drafted with the in-
to remove forever the incentive for a
at to flee across borders to obtain a
able ruling. Letter of Transmittal from
dent Ronald Reagan (Oct. 30, 1985),
nted in 51 Fed.Reg. 10494, 10,495
1); Pub. Notice 957, 31 Fed.Reg. 10494,
3 (1986). Under the Convention, a child
be expedienty returned to his or her
of habitual residence “so that a court
can examine the merits of the custody
te and award custody in the child’s best
sts.”  Pub. Nodce 957, 51 Fed.Reg. at
» As a result, the Convention was
t, in part, to lend priority to the custody
mination hailing from the child's state
situal residence.
ile the Convention proceedings in this
ertainly have not achieved this intend-
sult, 4 refusal to dismiss this action only
rbates the problem. By failing to dis-
he United States action we would allow
nd two conflicting decisions regarding
: dissent opines our reliance on this factor is
¢ because the conilict between the two deci-

. was merely “potental”’ at the time Mr.
>n filed the duplicatve action in Sweden. It
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Julia’s state of habitual residence, which
could very well require a Hague Convention
to determine which Hague Convention deter-
mination is valid. This, of course, is absurd.
By dismissing this action, we instead require.
these and future litigants to choose which
jurisdiction will determine a child's state of
habitual residence, thereby salvaging what
we can of the Convention’s intended pur-
pose.? 4 ot

Failing to grant the motion to dismiss also
could create a new incentive for parents to
flee Hague Convention proceedings in the
hope of obtaining a second. more favorable
Convention determination in another coun-
wy. We then would be left to solve the
riddle of which competing ruling in each case
is valid. This is a task we refuse to acquire.
Rather, we believe the parties’ interests
would be best represented and judicial re-
sources best spent if parents engaged in this
type international custody battle are re-
quired to resolve their dispute in one juris-
diction or the other. Holding Mr. Larson
and future litigants to one jurisdiction gives
import to the Convention’s intended mean-
ing.

c¢. Ms. Ohlander’s Contempt

{19-211 Certainly, the court’s interest in
ensuring a party’s compliance with its orders
is a great one, enforceable by fines or impris-
onment. Spallone v. United States, 493 US.
265, 276, 110 S.Ct. 625, 632-33, 107 L.Ed.2d
644 (1990). However, a court is obliged to
use the *‘least possible power adequate to
the end proposed.’” Id at 276, 110 S.Ct. at
632 (quoting United States v. Yonkers, 856
F.2d 444, 454 (2d Cir.1988), and Anderson v.
Dunn, 6 Wheat. 204, 231, 5 L.Ed. 242 (1821)).
Here, certainly other measures were avail-
able to compel compliance, such as personal
sanctions against the mother, or possibly
staying a decision pending the child’s return.

Under the provisions of the International
Child Abduction Remedies Act, the district
court has the authority to implement mea-

is precisely the “potential” conflict berween dif-

ferent countrnies” custody decisions that made the
Convention necessary.
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sures to “prevent the child's further removal
or concealment before the final disposition of
the petition.” 42 U.S.C. § 11604. Given Ms.
Ohlander's history of removing Julia from
the United States, to prevent Ms. Ohlander
from repeating this ‘behavior, perhaps the
district court should have imposed more rigid
measures, such as requiring Ms. Ohlander to
surrender both her and Julia's passports to
the clerk of court prior to receiving physical
custody of Julia, or leaving custody with Mr.
Larson pending the petition’s outcome. See
Currier v. Currier, 845 F.Supp. 916, 923
(D.N.H.1994) (district court requiring peti-
tioner surrender her and her children’s pass-
port to the court's clerk pending appeal).
However, if such measures are not imposed,
or if they fail, the court is not thereby re-
leased of its duty to consider the merits of
the parties’ cases when considering how best
to enforce compliance. In sum, there is no
doubt Ms. Ohlander's actions were contempt-
ible, for she brazenly thumbed her nose at
the United States district court’s order not to
remove Julia from Utah; nevertheless, such
conduct does not warrant a court denying a
motion to dismiss solely on that ground.

In sum, we hold it necessary to dismiss
this action. Mr. Larson does not suffer legal
prejudice from such a dismissal, and the
balance of relevant factors, along with the
intent of the Convention, weigh in favor of
dismissal.

. We REVERSE the district court and RE-
MAND with instructions to dismiss the peti-
tion without prejudice.

MURPHY, Circuit Judge, dissenting.

I concur in the majority's conclusion that
the district court erred in failing to consider
the governing legal standards and relevant
facts relating to Ms. Ohlander’s Fed.R.Civ.P.
41 motion to dismiss. Rather than resolve
the Rule 41 issue ourselves, however, we
should remand this case to the district court
for an appropriate Rule 41 evaluation and an
accompanying adequate development of the

1. As discussed on pages 1534-35, the only other
factor the majority articulates in favor of Ms.
Ohlander’s motion is its conclusory statement,
lacking support in the record, that there was no
excessive delay and lack of diligence on Ms.
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record in light of the new law established b :
this court’s opinion. Therefore, 1 dissenti}
from the majority's resolution of the modotﬁ'f
to dismiss on the merits and its failure'td"
g
T
brog) -
¥
The trial court denied Ms. Ohlander's Fed.
R.Civ.P. 41(a)(2) motion to dismiss for the ®
sole reason that Ms. Ohlander was in ‘cgn:
tempt of court. In doing so, the court faz] i
to consider the appropriate legal standary
under Rule 41(a)2). Although the trial coury; £
could properly consider Ms. Ohlander’s cony3
temptuous conduct, it was also required tor}
evaluate other governing legal critering
McNickle v. Bankers Life & Cas. Co. 884§
F.2d 678, 680 (10th Cir.1989) (noting ttifk
court errs when it fails to consider applicable
legal standard or facts on which exercige W
discretionary judgment is based).
to do so requires reversal.

remand.

A  Rule j1(a)(2) Factors

ander’'s motion for the sole reason that
was in contempt of court, yet ruled de 10w}
that Ms. Ohlander’s motion should be graatd:
ed for the sole reason that Mr. Larson Hﬁa
ated his own Hague Convention proéeedSy
ings.! The district court was requireti” M
evaluate fairly all Rule 41 factors; we sho
similarly be bound. An adequate record”

F.3d 1407. 1411 (10th Cir.1993).
we adopted the following factors to "is
“legal prejudice” to the opposing party*
the non-moving party’s effort and expens
preparation for trial; (2) the moving part}i#l
delay and lack of diligence in prosecuting L8
action; and (3) insufficient explanatioh”ft
the need to allow a dismissal. Clark, 13'

' o384

Ohlander’'s part in bringing her motiond
Stripped of this unsupported assertion, it iilevl}
dent that the majority’s outcome rests onlysh
the desire to avoid a potentially conflicting el
sion from another sovereign state.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.



] OHLANDER v. LARSON

1543

Cite as 114 F 3d 1531 (10th Cir 1997)

t 1411. This bst 15 not exhausuve; a court
1ay also consider other relevant factors in
5 Rule 41(a}2) analysis. Phillips USA,
ne. v. Allflex USA, Inc, T7 F 3d 354, 358
(0th Cir.1996) (noting above factors are not
xclusive, but instead are gwdes for district
purt).

The record does not address Mr. Larson’s
ffort and expense of preparation for tnal.
{s. Ohlander did not file her mouon to dis-
uss, however, until Mr. Larson had filed a
squest for a final pretnal conference, sug-
esting that Mr. Larson had completed sub-
anual tnal preparanon. If so, this would
1igh against granung a mouon to dismuiss.

As to the second Tansy factor, the majori-
7 states that “the record shows Ms. Ohlan-
ar’s counsel was acuvely and diligently mov-
ig forward with the case regardless of Ms.
hlander’s absence.” Ma). Op. at 1538. A
wiew of the docket sheet, the only record of
is. Ohlander’s htaugauon activity, undermines
us assertion. The docket reveals that Ms.
hlander waited almost a year after imtiat-
g her acuon before filing her mouon to
smuss. During this time she did vartually
sthing to affirmauvely move her case along;
stead, she merely responded through coun-
1 to Mr. Larson’s efforts to obtain a con-
mpt order and the return of Julia to Utah.
ws, if anything, the limited record before
supports the conclusion that Ms. Ohlander
d not diligently prosecute this action. In-
ed, her conduct 1n absconding with Julia 1n
slanon of the court order belies a motiva-
n to move her case forward. A remand
ould be useful on this point to explore
rether she or her counsel made any efforts
prosecute the case that do not now appear
the record.

The majority also optnes that because Ms.
ilander filed her mouon to dismiss after
r. Larson filed his applicauon with the
uted States Central Authonty, “the tuming
Ms. Ohlander’s motion could not constitute

As noted on pages 1535-36. his filing 1n Swe-

ien was also mandated by the United Stales
:nabling legistauion for the Hague Convention,
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excessive delay sufficient to legally prejudice
Mr. Larson.” Maj Op. at 1538. The logic of
this statement 1s unclear. The filing of her
mouon 1n no way reflects her pre-filhng dili-
gence in prosecuung her case once she re-
moved the chid rrom the United States in
violation of the district court’s order. In-
deed, Mr. Larson’s application with the Unit-
ed States Central Authonty 1s absolutely ir-
relevant to an evaluation of whether Ms.
Ohlander diligently pursued her separately
filed acuon before the United States Distniet
Court.

Finally, Ms. Ohlander did not provide a
sufficient explanation of her need for dismss-
al. Ms. Ohlander gave three reasons for her
Rule 41 mouon, all derwved from her fleeing
with the chud in violauon of the district
court order and her defiance of the district
court > subsequent order that the child be
returned to Utah. None of Ms. Ohlander’s
reasons warrant dismissal of her acuon. The
majority forthrigntly acknowledges that
granung Ms. Ohlander’s motion based on her
first two reasons (that her petition was moot,
and the child was no longer in the state of
Utah) would create a perverse incentive for
others to use United States courts to obtain
physical control of their children and then
unlawfully flee the United States. Thus,
these reasons concededly provide no support
for Ms. Ohlander’s mouon.

The majonty concludes that Ms. Ohlan-
der’s third reason for dismissal, Mr. Larson's
applicaton to the Swedish Authonty and his
subsequent peuuon to the Swedish court,
“provided the most persuasive reason to dis-
miss the United States district court pro-
ceeding.” Maj. Op. at 1539. Purnushing Mr.
Larson for enlisung the aid of the only sover-
eignty with physical control of hus child, how-
ever, ignores the practical and emotional di-
lemma with which Mr. Larson was faced.
Liugating this matter in the Uruted States
could not provide Mr. Larson what he sought
most: contact with his child. With hus child
in Sweden, albert unlawfully, Mr. Larson had
no real alternative but to seek Swedish assis-
tance.®> Otherwse, he was faced with the
devastating potentual of a lingering loss of
contact with his daughter. In addition, Mr.

the International Chuld Abduction Remedies Act,
which provides junisdiction only 1o courts “in the

Machine-generated OCR, may contain errors.
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Larson had strategic litigation reasons for
filing in Sweden when he did. The Hague
Convention allows a parent who has fled even
unlawfully with a child to assert a settled
environment defense to a petition for return
of a child if the petition is not filed within one
year from the date the child is taken. Hague
Convention on the Civil Aspects of Interna-
tional Child Abduction, Dec. 23, 1981, art. 12,
51 Fed.Reg. 10494, 10499 (1986). Mr. Lar-
son, therefore, had only one vear to file if he
wanted to prevent Ms. Ohlander from creat-
ing this defense by her unlawful flight. Un-
der these circumstances, Mr. Larson’s filing
in Sweden does not in any way compel the
dismissal of the United States action.

B. Additional Factors
1. Appropriate Forum

The majority maintains that Sweden was
“the jurisdiction where the claims and de-
fenses of both Ms. Ohlander and Mr. Larson
could be more fairly adjudicated.” Maj. Op.
at 1540. Specifically, the majority bases its
preference for a Swedish adjudication on the
presence of all the parties, including Julia, in
Sweden, and its view that only in Sweden
could Ms. Ohlander assert a “settled environ-
ment” defense.

Placing weight on the presence of all par-
ties in the Swedish proceedings is inappropri-
ate. The precipitating reason for all parties’
participation in the Swedish action was Ms.
Ohlander’s unlawful flight from the United
States with Julia. Had Ms. Ohlander obeyed
the district court’s order and remained in
Utah with Julia during the pendency of the
United States proceedings, all parties would
have been physically present for the United
States proceedings. Instead, Ms. Ohlander
chose to participate through counsel rather
than to personally attend the United States
trial. Her unlawful absence from the United
States trial should not accrue to her benefit.

The majority’s view that the settled envi-
ronment defense is available only in Sweden
is similarly flawed. Article 12 of the Hague
Convention creates the settled environment

place where the child is located at the time the

Machine-generated OCR, may contain errors.
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defense only when “a period of less than one
year has elapsed from the date of the wrong-
ful removal or retention.” Hague Conven-
tion, art. 12, 51 Fed.Reg. at 10499. Because
Mr. Larson filed in Sweden within one year
of Ms. Ohlander's removal of Julia, the de-
fense was unavailable to Ms. Ohlander in the
Swedish action. Similarly, if Mr. Larson had
complied with the majority’s ruling and filed
in the United States within one year of Ju-
lia's removal, the defense would have been
unavailable in the United States action.
F uz‘@he?’more, the majority erroneously as-
serts that denying Ms. Ohlander’s motion to
dismiss renders the settied environment de-
fense unavailable to her in the Utah action.
The availability of the settled environment
defense hinges on the filing and timing of
Mr. Larson’s own petition, not on whether
Ms. Ohlander’s motion to dismiss is granted
or denied.

2. Hague Convention Procedures

The majority also states that Mr. Larson
“chose to assert his claims in a court of
another jurisdiction,” Maj. Op. at 1539 (em-
phasis added), and that he would have been
better served by filing a cross-petition in the
United States Distriet Court. Mr. Larson
did not, however, have a choice where to file
his petition once Ms. Ohlander took Julia to
Sweden. Section 11603(b) of the Interna-
tional Child Abduction Remedies Act, the
enabling legislation for the Hague Conven-
tion, provides:

Any person seeking to initiate judicial pro-

ceedings under the Convention for the re-

turn of a child or for arrangements for
organizing or securing the effective exer-
cise of rights of access to a child may do so

by commencing a civil action by filing a

petition for the relief sought in any court

which has jurisdiction of such action and
which is authorized to exercise its jurisdic-
tion in the place where the child is located
at the time the petition is filed.
42 U.S.C. § 11603(b) (emphasis added). At
the time Mr. Larson filed his petition in
January 1995, Julia was in Sweden, not Utah.
At that point in time, the enabling legisiation

petition is filed.” 42 U.S.C. § 11603(b).
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for the Hague Convention itself compelled ed to nor acquiesced in the remgval.
Mr. Larson to file in Sweden because of These findings, coupled with the judicially
Julia’s presence there; it was the only nation established fact that the child was habitu-
with jurisdiction. ally resident in Utah in November 1993,
Mr. Larson was careful to limit }us Swed- where she continued to live until the date
ish petition to the issue of Ms. Ohlander’s  Of said removal, clearly establish that this
taking of Julia in February 1994. The peti-  Was 2 new wrongful removal within the
don specifically informed the Swedish court meaning of Article 3 of the Convention.
»f the Hague Convention proceedings pend- Memorandum from Mr. James L. Schuler,
ng in the United States District Court for Office of Children’s Issues, United -States
he District of Utah, and that Mr. Larson Central Authority, to Central Authority Of

vas not intending to confer jurisdiction on Sweden 2 (August 14, 1995). ‘
he Swedish courts over the Hague Conven- The  Hague Convention procedures thus
ion matters that were properly before the not only required Mr. Larson to file in Swe-
Jnited States District Court. Mr. Larson den, where the child was located, but also
lso requested that the Swedish courts await allowed him to limit his petition to the one
1e district court’s mhng on those matters. issue not before the UmtedCStates District
. o Court. By following Hague Convention pro-

After the United States District Court en- ; L . . o
gred its findings and conclusions, the United cci;a:ures an? h!tr;lr?lng his Swe}c]hs h peu?;:;’ fhe
tates Central Authority notified Sweden of not voluntarily create the poten or

1e United States ruling and asked that the conflicting international decisions.
wedish court limit its decision to the issue
resented in Mr. Larson’s petition. In a
iemo to Sweden's Central Authority, a rep-
:sentative of the Office of Children’s Issues
ated:
The only unresolved Hague Convention is-
sue for the Swedish courts to rule upon is
the final resolution of Ms. Ohlander’s most
recent removal of the child from Utah on
February 1, 1994. There is no doubt that
Sweden is the “requested State” for the
adjudication of that issue, and that the
Swedish courts have exclusive jurisdiction
to make a final resolution of that matter in
accordance with the provisions of the
Hague Convention. Regarding that re-
moval, the U.S. Court, as a judicial author-
ity of the “requesting State,” has made
findings in accordance with Article 15 of
he Convention, namely that the removal
was in breach of Mr. Larson’s actually-
axercised rights of custody under Utah
aw, and that Mr. Larson neither consent-

3. Comjlicting Decisions

The majority’s desire to avoid conflicting
decisions of sovereign states is a worthy goal.
Nevertheless, no law, national or internation-
al, can be expected to resolve such conflicts
in all cases, particularly cases involving a
mother and father warring over their off-
spring. To base the outcome of this case on
a potentially conflicting decision of Sweden is
to unjustifiably abandon the rights of a Unit-
ed States citizen in the name of international
comity. It is indeed ironic to do so when the
substantive decision of the district court was
not in conflict with any extant Swedish deci-
sion at the time of its promulgation. To the
contrary, the Swedish decision favorable to
Ms. Ohlander created the conflict in the deci-
sions of two sovereign nations. The Swedish
decision was issued after and in conflict with
the distriet court decision.® See United
States ex rel. Sarcop v. Garcia, 109 F.3d 165,
16970 (3d Cir.1997) (*As a condition to hon-
oring a foreign country’s judicial decrees, the

Before the Sweden Supreme Administrative
‘ourt created the international conflict in deci-
ons, the United States Central Authority en-
‘eated the Swedish courts:

It is only through { ] cooperation that the
Hague Convention can successfully resolve
these international conflicts over children, as it
was designed to do. The present case offers a
perfect illustration: A Hague Convention judg-
ment from Sweden which respects the prior

Digitized by the Howa\ﬁz’l W. Hunter Law Library, J. Reuben Clark Law School, BY U.

Hague Convention judgment from the U.S. will
put an end to the international jurisdictional
competition between these States and will al-
low for a final and long-overdue custody adju-
dication. thus providing for the best interests
of the child and finally allowing her to develop
stable, secure family relationships, On the
other hand, a Hague Convention judgmemt
from Sweden which disregards the prior
Hague Convention judgment from the United
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Court also requires reciprocity on the part of
the foreign nation.”); Remington Rand
Corp—Del. v. Business Sys. Inc, 830 F.2d
1260, 1273 (3d Cir.1987) (noting comity must
be “two-way street” and reciprocity is consid-
eration of “extreme importance™).

Because no Hague Convention decisions
had been rendered by any Swedish courts at
the time the district court ruled on the mo-
tion to dismiss, it is furthermore inappropri-
ate for this court to base its ruling on the
conflict in decisions. See Maj. Op. at 1541
(“By failing to dismiss. the United States
action we would allow to stand two conflict-
ing decisions regarding Julia’s state of habit-
ual residence....”). Instead, our review
should be limited to those factors before the
district court at the time it ruled. New
factual matters should only be considered by
the district court in the exercise of its discre-
tion on remand.

4 Consideration of Ms. Ohlander’s Con-
tempt

The district court’s consideration of Ms.
Ohlander’'s contempt of court was entirely
appropriate. Although the district court con-
sidered this to the exclusion of other relevant
criteria, its acdons in doing so are under-
standable, if not correct. ~Ms. Ohlander
availed herself of the services of the district
court to obtain temporary custody of the
child.” 'She then fled this country in direct

Stidtes would only perpetuate and escalate the
already intolerable conflict, as the partes
would then possess contradictory Hague Con-
vention judgments in their favor from their
respective States, which would be the most
unstable and insecure situation imaginable.
Such a situation would guarantee that which-
ever parent has possession of the child would
not dare allow the other parent access to the
child, and the parent without possession of the
child would have no option but to resort to
force in order to have anv contact with the
child.

Memo from Mr. James L. Schuler, Office of

Children’s Issues. to Central Authority of Sweden

2-3 (August 14, 1995). :

Rule 4i(a}2) provides: “If a counterclaim has
been pleaded by a defendant prior to the service
upon the defendant of the plaintiff's motion to
dismiss, the action shall not be dismissed against
the defendant’s objection unless the counterclaim
can remain pending for independent adjudica-
tion by the court.” Fed.R.Civ.P. 41(a){(2).
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violation of 'the very order by which she
obtained physical control of the child. Her
conduct can neither be ignored nor reward-
ed. Although this should not control the
district court’s decision to the exclusion »f
other governing factors, it may fairly be giv.
en significant weight in the court’s overai
analysis.

C. Treatment of Larsom’s Defenses as
Counterclaims

The majority rejects Mr. Larson's request
that his response to Ms. Ohlander’s petition
be treated as a counterclaim or, for Hague
Convention purposes, a petition.! Maj. Op.
at 1538-39. Rule 8(c) of the Federal Rules
of Civil Procedure allows a court to treat a
defense as a counterclaim, “if justice so re-
quires.” In Mr. Larson’s response to Ms
Ohlander’s petition, he alleges that the Unit-
ed States was, and at all times had been, the
country of Julia’s habitual residence as de-
fined under the Hague Convention, and
prays for his daughter’s return to his physi-
cal care and control. The essence of Mr.
Larson’s response is generally equivalent to
the relief he would request were he to file his
own formal Hague Convention npetition.®
Treating Mr. Larson’s response as a counter-
claim would place the. respondent’s removai
of the child and any proper settled environ-
ment defense before the district court, thus
eradicating the majority’s concern that such
issues could not be decided without Mr. Lar-

5. For example. Ms. Ohlander’s petition before
the district court requested the following relief:

Petitioner requests that the child be immedi-
ately returned to her custody. and that she be
permitted to return to Sweden, which is the
country of habitual residence of both Petitioner
and the child, and that temporarily, pending
further hearing on this Petition, she be permit-
ted to retain custody of the child within the
jurisdiction of this Court pending this Court’s
final determination.
Petition for Rerurn of Child to Petitioner at 4:
Mr. Larson alleged substantially the same mat-
ters in his defenses. Justice would not be served
bv requiring Mr. Larson to file a separate plead-
ing, formally designated as a counterclaim, alleg-
ing the verv matters already contained in his
defenses. To do so honors form over substance
in an emotionally charged setting where a parent
seeks to reestablish contact with his child.
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n's own petition in the district court. See
ague Convention, arts. 3 & 12, 51 Fed.Reg.
10,498-10,499; 42 US.C. § 11603(b), (e).
light of Rule 41(a)2) factors and the
igue Convention’s objective of protecting
idren from the law of “grab and run,”
aj. Op. at 1534-35), the interests of justice
+ indeed served by construing Mr. Lar-
\'s response as a counterclaim.

). Conclusion

‘he majority has reversed the district
1t for refusing to dismiss Ms. Ohlander’s
‘tion on the basis of her contempt of court
instead has ruled de novo that Ms. Ohl-
er's motuon should have been granted.
doing so, the majority has considered
5 not berore the district court at the time
ded. It has further allowed those very
i (1e., conilicting international decisions)
mtrol the outcome of this appeal, to the
ision of other governing criteria.

lis case should be remanded to the dis-
court for full consideration of Rule
(2) criteria.! The trial court failed to
der critical factors governing Ms. Ohlan-
motion. Consequently, the record of
factors is incomplete. An appellate
may decide a matter rather than re-
if the underlying facts are undisputed
idicial economy and efficiency would be
wred thereby. Park County Resource
1l Inc v. United States Dept. of Agric,
‘2d 609, 617-18 (10th Cir.1987), over-
on other grounds by Village of Los
108 de Albuquergue v. Marsh, 956 F.2d
73 (10th Cir.1992). Such is not the
ere. A remand is required when the
needs further development. See
1 v. McCormick, 40 F.3d 337, 341 (10th
M) (remanding when record inade-
to evaluate trial court’s consideration
ired criteria).
s case, the record is simply insuffi-
+ enable this court to apply adequately
1l criteria governing Rule 41(a)(2) mo-
» dismiss. In addition, the majority

incongruous tor this court to say that Rule
uons are addressed 10 the sound discretion
tnal cowt and yet, rather than remand,
 novo that trial court discretion as a mat-
aw could only result in dismissal. Beyond
zongruity, ruling de nowo that Ms. Ohlan-
tule 41 motion should be granted as a
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has set forth a set of novel factors it believes
must be evaluated in this case. The trial
court had absolutely no notice that consider-
ation of such factors would be required in
this case. If the majority is going to require
a trial court to consider novel factors, that
court should be given an opportunity to exer-
cise its discretion, address those factors on
remand and develop a meaningful record.
At that time, the district court could carefully
consider the mandate of the Convention’s
Article 12 which provides that a forum may
stay or dismiss a Hague Convention pro-
ceeding when the subject child has been tak-
en to another State. Hague Convention, art.
12, 51 Fed.Reg. at 10,499. '

In the context of this case, an appellate
ruling as a matter of law is inappropriate. [
would reverse and remand for further pro-
ceedings on Ms. Ohlander's Rule 41 motion
to dismiss. .

w
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EASTMAN KODAK COMPANY, Eastman
Chemical Company, and Zimmer Ak-
tiengesellschaft, Plaintiffs/Cross-Appel-
lants,

V.

The GOODYEAR TIRE & RUBBER
COMPANY, Defendant-
Appellant,

and

Shell Oil Company, Defendant-Appellant.

Nos. 95-1511, 95-1512, 95—
1532 and 95-1533.

United States Court of Appeals,
Federal Circuit.

May 20, 1997.

As Modified on Limited Grant of
Rehearing July 2, 1997.

Owner of exclusive right to enforce pat-
ent for process for making granules of con-

manter of law assumes that the district court’s
discretionary ruling upon remand would be deni-
al of the motion. rather than granting the motion
or even staying the action, an alternative express-
ly contemplated by the Hague Convention.
Hague Convention, art. 12, 51 Fed.Reg. at 10,-
499,
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