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QUESTIONS PRESENTED FOR REVIEW

1. Does the decision of the Court of Appeals, (a) that

the trial court did not err in refusing to allow evidence con-
cerning plaintiff's failure to wear a seat belt and (b) that the
trial court did not abuse its discretion in failing to grant a
new trial due to juror use of a dictionary relative to the word

"proximate" conflict with a decision of this Court,as required by

Rule 43(2) of the Rules of the Utah Supreme Court in order to
grant a writ of certiorari.

2. Did the Court of Appeals, (a) in excluding evidence

of plaintiffs failue to wear a seat belt and (b) in ruling on
juror use of a dictionary relative to the word "proximate" decide

an important question of state law which has not been but should

be settled by this Court, as required by Rule 43(4) of the

Rules of the Utah Supreme Court in order to grant a Writ of
Certiorari.

OPINION OF THE COURT OF APPEALS

In Hillier v. Lamborn, 63 Utah Adv. Rep 17 (Ct.

App. 8/5/8T) Tu40 P.2d 300 (Utah App. 1987), a copy of which is
attached as Exhibit A, the Court of Appeals unaminously held that
the trial court did not err 1) in refusing to allow evidence con-
cerning plaintiff's failure to wear a seat belt; 2) in failing to
grant a new trial due to a juror's use of a dictionary relative

to the word "proximate".



STATEMENT OF GROUNDS FOR JURISDICTION

The defendant's brief in this regard is correct with
the following exceptions: a) the Order denying defendant's
Petition for Rehearing was dated August 25, 1987, not August 26,
1987 and the Petition for Rehearing was filed by defendant on
October 12, 1987, (although apparently docketed on October 9,
1987) and was hand delivered to plaintiff's counsel on October
13, 1987. Based thereon, it may be questionable as to whether
defendant has properly complied with the jurisdiction
requirements.

STATEMENT OF THE CASE

Plaintiff Karen Hillier brought this negligence action
against defendant William J. Lamborn to recover damages for per-
sonal injuries sustained in an automobile collision, on or about
11/13/82, near Centerville, Davis County, Utah. The action was
tried in the district court to a jury, Honorable Douglas L.
Cornaby presiding, on March 2, 5 and 7, 1984. On 3/7/84, the
jury returned its special verdict finding defendant 80% and
plaintiff 20% negligent in proximately causing the collision. R.
115-117. The jury further determined the total dollar amount of
general and special damages sustained by plaintiff as a direct
result of the accident was $272,943.38. Id. After adjustments
not relevant to defendant's appeal and reduction for plaintiff's
comparative fault, judgment was finally entered against
defendant, on or about 3/27/84, in the total amount of
$221,209.41 R. 327-330. On 4/17/84, defendant filed his motion

for new trial, or alternatively, for remittitur. R. 367-401.

The grounds upon which the motion was based, were virtually



identical to those raised in his brief on appeal. On 4/17/84,
following a hearing, the district court denied defendant's motion
on each of the grounds asserted. (Exhibit D.) On 5/15/84,
defendant filed his notice of appeal. This Court, however,
subsequently dismissed the appeal on jurisdictional grounds,
although it was later reinstated upon rehearing.

This case was assigned to the Court of appeals which
rendered its opinion on 8/5/87, affirming the decision of the
trial court and the jury verdict. On 8/25/87, the Court of
Appeals denied defendant's Petition for Rehearing. (Exhibit B)
Thereafter, on 10/9/87, the Court of Appeals issued a Remittitur,
(Exhibit C) and on 10/12/87, defendant filed his Petition for a
Writ of Certiorari.

STATEMENT OF FACTS

The facts supported by the record, and undisputed which

are relevant to the issues presented for review are as follows:

1. On 11/13/82, at about 8:30 a.m., plaintiff was
driving her 1978 Chevrolet south on the frontage road east of
I-15 between Farmington and Centerville, at about 45 m.p.h. in a
50 m.p.h. zone (Tr.172-177), when defendnat, who was road hunting
for pheasants (Tr.192-193, 208, 377), while driving his 1974 Ford
pickup truck south at about 10-12 m.p.h. on the same road

entirely on the shoulder of the road completely to the right of

the fog line painted on the asphalt (Tr.175-176), when suddenly

and without warning or signal, defendant steered his truck into
plaintiff's lane directly in front of her, when she was within

4-5 car lengths of passing him (Tr.175-178), which according to



plaintiff's expert witnesses, Frank Grant and David Stephens, did
not give plaintiff time to take evasive action to avoid a
collision. (Tr.247-248, 301-302) If defendant did not pull in
front of plaintiff, she had plenty of room to pass in her own

lane without any need to steer her car to the left into the

northbound lane of traffic. (Tr.175-176, 185-186)

2. As a result of the impact, plaintiff's car spun
around and then rolled over, coming to rest upside down.
(Tr.204-205, 351-352) Plaintiff was thrown from the vehicle onto
the highway. As a result of the accident, plaintiff suffered
serious and permanent injuries and damages. (Tr.33-42, 51-52,
68-72, 83-89, 133-171, 408-420) 1In ruling on defendant's motion
for a new trial or in the alternative a remittitur, the court
stated that

"the jury certainly found damages that were within

reason of the testimony that was given.  They could

well have found more than they did and still been with-

in reason. So there is no grounds for the court to

grant a remittitur on that." (Exhibit D).
Even defendant's counsel admitted in opening statement that plain-
tiff had been "badly injured in the automobile accident," "no
doubt about it." (Tr.24)

3. Defendant did not affirmatively plead the seat belt
defense in his answer to plaintiff's complaint.

4, Defendant did not raise the seat belt defense as an
issue at the pretrial hearing or in the Pretrial Order. Nothing
is mentioned about seat belts or mitigation of damages under

"Defendant's Claims," "Contested Issues of Fact" or "Contested

Issues of Law." A copy of the Judge's notes at the pretrial



hearing and the Pretrial Order are attached as Exhibits E and F
respectively.

5. Defendant raised the seat belt issue for the first
time on the second day of trial.

6. Defendant, not plaintiff, first broached the seat
belt issue at trial. In defendant's cross-examination of Dr.
Robert Jordan, an orthopedic surgeon who treated plaintiff at the
emergency room, his counsel qualified the witness as an expert in

trauma medicine and asked him, over plaintiff's objection,

several questions several questions relating to his opinion
whether plaintiff sustained her orthopedic injuries inside her
car or outside of it during the rollover. (Tr.74-78) The
obvious intent of that line of questioning, of course, was to
sensitize the jury to the fact plaintiff was not wearing her seat
belt and to force them to consider that some of plaintiff's
injuries would not have been sustained but for her failure in
that regard.

T. During plaintiff's testimony, her counsel asked her
whether her car was equipped with a seat belt and if so, whether
she was wearing it at the time of the collision. (Tr.175) Defen-

dant's counsel did not object to these questions on any basis,

including any alleged violation of the pretrial order. There is

no order in the record, pretrial or otherwise, which prohibits
plaintiff from testifying that she was not wearing her seat belt.
Later, after the parties had argued their respective positions to
the Court on the seat belt defense, and following the court's

ruling, defendant's counsel for the first time urged the court to




reconsider its ruling on the basis plaintiff had opened the door

to seat belt evidence in her testimony. Specifically, the record

discloses:

MR. MOHRMAN: Your honor, if it may please the Court, I
forgot to mention one issue that I think I need to get
on the record, if you don't mind.

THE COURT: Yes. Go ahead.

MR. MORHMAN: 1It's also our position that the plain-
tiff's attorney raised the issue of seat belts in their
questioning in their case in chief and, therefore, they
are precluded from arguing against us with regard to
proper proof on that issue. (Tr.281-282)

8. There is no jury instruction in the record proposed
by defendant on the seat belt issue, other than one which simply
raises the issue as one of defendant's claims. Tr.173. Defend-
ant's counsel did request "a jury instruction" on the seat belt
defense orally one time before the jury retired. Tr.280. No
written instruction, however, was submitted.

9. After the jurors retired, one of their number appar-
ently requested the bailiff to supply them with a dictionary.

The only evidence in the record which details what the bailiff
did in response to the request, and what the jurors did as a
result, is set forth in the affidavits of two jurors, to wit,
the foreperson of the jury, Kathy 0. Davis, who stated that the
"extraneous information received provided no new information to

the jury," and Frank Arnold, who was the only juror who disagreed

with the jury's determination on the issue of comparative fault

and its award of general damages. (Tr.614-615) The record does

not contain the actual definition of "proximate" the jury read

nor does it identify the dictionary used.



10. In any event, the district court's first instruc-
tion to the jury admonished jurors as follows:

"it is your duty . . . to follow the law as the Court
states it to you, regardless of what you personally
believe the law is or ought to be."™ . . . "[t]he
authority thus vested in you is not an arbitrary power,
but must be exercised . . . in accordance with rules
of law stated to you." (Tr.235)

There is no evidence any juror violated his or her oath to do
just that. 1In the courts eleventh instruction (Exhibit G) the
jury was advised as to proximate cause as follows:

"The proximate case of an injury is that cause which,
in natural and continuous sequence, unbroken by an
efficient intervening cause, produces the injury and
without which the result would not have occurred. It
is the efficient cause - the one that necessarily sets
in operation the factors that accomplish the injury.

ARGUMENT
POINT T

THE DECISION OF THE COURT OF APPEALS THAT THE TRIAL
COURT DID NOT ERR IN REFUSING IT TO ALLOW EVIDENCE CON-
CERNING PLAINTIFF'S FAILURE TO WEAR A SEAT BELT DOES
NOT CONFLICT WITH A DECISION OF THIS COURT AS REQUIRED
BY RULE 43(2) AND DOES NOT INVOLVE AN IMPORTANT
QUESTION OF STATE LAW THAT HAS NOT BEEN BUT SHOULD BE
SETTLED BY THIS COURT AS REQUIRED BY RULE 43(4).

Defendant's argument that the Court of Appeals decision

is in conflict with Acculog, Inc. v. Peterson, 692 P.2d 728

(Utah 1984) or with § 78-27-37 (1953 as amended) is
without merit. Acculog was not a seat belt case. In Acculog,
the Supreme Court held that

"where it was found that van had been negligently
serviced and that such negligence was proximate cause
of fire and damage sustained, plaintiffs' failure to
carry fire extinguisher in van was not contributing
factor in causing injury, and trial court erred in sub-
mitting to jury question of plaintiffs' comparative
negligence."

Id. at 728. (Emphasis added.)



The majority opinion analyzed the law in this area as follows:

"A plaintiff cannot be held to be contributorily negli-
gent unless his negligence is causally connected to the
plaintiff's injury."

* * *

In other words, where plaintiff's negligent conduct was
a contributing factor in causing the injury, compara-
tive negligence becomes a defense for the defendant."

* * *

"We are not concerned in comparative negligence law with the
cause of the damage, but with the cause of the injury
instead.

The "injury" is sometimes used in the sense
of "damage," as including the harm orloss of
which compensation is sought, and has been
defined as damage resulting from an unlawful
act; but in strict legal significance, there
is, properly speaking, a material distinction
between the two terms in that injury means
something done against the right of the
party, producing damage, whereas damage is
the harm, detriment, or loss sustained by
reason of the injury. Clark v.

Cassetty, 71 N.M. 89, 376 P.2d 37 (1962).
Id. at 730. (Emphasis added.)

(New Mexico rejected the so called seat belt defense in

Thomas v. Henson, 102 N.M. 326, 695 P.2d 476 (1985).)

Given the manner in which the court applied the foregoing rule to
the facts in Acculog, supra, it stands to reason that unless
a plaintiff's failure to wear a seat belt in a case like the

present one proximately causes injury (the accident which pro-

duced her damages), all evidence with respect thereto should be
excluded from the liability determination. 1In the case at bar,
plaintiff's failure to wear a seat belt did not contribute in
causing the injury, i.e., the accident.

It should be noted that the majority opinion was

written by Justice Howe with Justices Hall and Durham concurring



in the majority opinion and Justice Stewart concurring in the
result. Justice Oaks, the only one of the five Justices no
longer on the bench, wrote a separate concurring opinion, not
concurred in by the other Justices and thus Justice Oaks
concurring opinion is simply dicta and not the law of the state
of Utah.

In the majority opinion, the court stated as follows:

"The trial court expressed the opinion that there might
be a question of mitigation of damages, but that issue

is not before us and we decline to address it." Id. at
731. (Emphasis added.)

Since the Supreme Court did not even address the mitigation of
damages issue or seat belt defense in the majority opinion in
Acculog, supra, there is no way that the decision of the
Court of Appeals in the subject case to affirming the trial
court's decision to exclude evidence of plaintiff's failure to
wear a seat belt (a mitigation of damages sort of defense) could
be in conflict with a prior decision of the Supreme Court as
required by Rule 43(2) of the Rules of the Utah Supreme
Court.
In the subject case, the Court of Appeals held:
"The majority of other jurisdictions have held that
evidence of nonuse of seat belt on the issue of mitiga-
tion of damages is inadmissable. (cases omitted) We
agree with the rationale of those cases and hold
similarly that seat belt evidence is inadmissable in

this case which arose prior to the inactment of the
present Utah Statute." (Exhibit A)

By Jjudicial decision, at least 20 states, have rejected
the so-called seat belt defense, including virtualy all the
Intermountain states (Arizona, Colorado, Idaho, Montana, New

Mexico, Oklahoma, Washington and Oregon.) Additionally there are



many states which have abolished the seat belt defense by statute.
Only three states have adopted it. (Florida, New York and
Wisconsin). The sheer magnitude of the majority is overwhelming.
See pages 53-55 of plaintiff's original brief for the case
citations and an in depth analysis of the cases which discloses
that the cases cited by defendant on pages 10 and 11 of his brief
do not stand for the proposition advanced either because 1) they
have little or nothing to do with the seat belt defense 2) they
are federal cases attempting to predict state law which subse-
quently proved inaccurate 3) they are appellate cases subsequent-
ly overruled by a higher court or 4) the statements in the cases
with respect to the seat belt defense are dicta.

The reasons most often found in the cases rejecting the
seat belt defense are as follows:

1. As to why they refuse to allow it on issue of
comparative negligence, the court's reason: (a) Plaintiff has no
statutory or common law duty to wear a seat belt; (b) the failure
to wear a seat belt is rarely a proximate cause of a accident;
(c) seat belts are not widely used by the public (75% of
motorists don't wear them); (d) it is for the legislature to
decide, not the courts.

2. As to why they refuse to allow it on the issue of
mitigation of damages, the court's reason (a) the duty to miti-
gate arises after plaintiff has been injured, not before; (b)

plgiﬁgiiﬁ,hasmngﬁQgﬁzxgggifticipate defendant's negligence; (c)
—_— V

defendant would be allowed a windfall by dodging a substantial

portion of his liability; and (d) trial complication and jury



confusion--battle of experts, crash helmets, armoured cars, air
bags, etc.

At the time of this accident, 11/13/82, Utah had no
statute mandating the wearing of seat belts for drivers of motor
vehicles. Since this accdent, and during the pendancy of this
appeal, the Utah Legislature enacted in 1986 the "Motor Vehicle
Seat Belt Usage Act," Utah Code Ann. §§ 41-6-181 et segq.

(1952 and 1986 Supp.). Section 41-6-186 of that act

states as follows:
The failure to wear a seat belt does not constitute
contributory or comparative negligence, and may not be
introduced as evidence in any civil litigation on the
issue of injuries or on the issue of mitigation of
damages.

Thus, since the Utah legislature has already settled
this question on matters arising after the effective date of the
statute, there does not exist "an important question of state law
which has not been but should be settled by this court" as requir-
ed by Rule 43(4) of the Rule of the Utah Supreme Court.

This recent legislation is significant for the fol-
lowing additional reasons:

(1) It clearly demonstrates the legislative policy of
the State of Utah is not to allow the failure to use seat belts
as a factor in determining fault or damages in civil litigation.
It does this even in the face of other provisions of the same
act which make seat belt usage mandatory. In light of the policy
of Utah's seat belt law, it is difficult to comprehend the logic,

equity or fairness that would allow the failure to use seat belts



as a factor in determining fault or damage prior to the existence
of any such statutory duty;

(2) The prohibition against using evidence of the fail-
ure to use seat belts in civil litigation is wholly ocnsistent
with the position taken by plaintiff as to the common law of the
State of Utah at the time this matter went to trial; and

(3) The prohibition against using evidence of failure
to use seat belts codified by the Utah State Legislature is
strong reason to sustain the decision of the trial court below
which, like the legislature, determined that such evidence was
inadmissable, especially where there was no statutory duty to
wear seat belts at the time of the accident.

In Thomas v. Henson, 102 N.M. 326, 695 P.2d UT76

(1985), the New Mexico Supreme Court held as follows:
. «. . We believe that the creation of a "seat belt
defense" is a matter for the legislature, not for the
judiciary.
Thomas, 695 P.2d at 477.
The above holding in Thomas, provides a strong
basis for courts to refrain from judicially creating a '"seat belt

defense," especially where in this case it would have no

prospective application now that the Utah Legislature has spoken

on this issue.
The Illinois Supreme Court recently found itself in an

analogous position. In Clarkson v. Wright, 108 Ill.2d 129,

90 Ill.Dec. 950, 483 N.E.2d 268 (1985), the Illinois Supreme
Court addressed the issue of the existence of a "seat belt

defense" where the Illinois Legislature, like the Utah Legisla-



ture, had enacted legislation (while the Clarkson case was
on appeal) making the use of seat belts mandatory but prohibiting
the admission of evidence of failure to use seat belts in civil
litigation. The Court overruled several Illinois' appellate
level decisions holding that such evidence was admissable. It is
significant to note that five of these Illinois Appellate Court
decisions were relied on by defendant in this case at pages 25
and 26 of defendant's original brief. Prior to addressing the
effect of the Illinois' seat belt legislation passed during the
pendancy of the Clarkson appeal, the Illinois Supreme Court
justified its rejection of the appellate court's decision
stating:

We agree with the majority view that failure to use a

seat belt was not negligence or contributory negligence

which caused the accident out of which plaintiff's

injuries arose. At most, the failure to use a seat

belt created a condition which possibility may have

increased the severity of plaintiff's injuries.
(Emphasis added.)

Clarkson, N.E.2d at 269.
The Illinois court went on to explain that:

Once plaintiff suffered an injruy, there was, of
course, a duty to mitigate the damages in any reason-
able way possible. That duty to mitigate damages which
arose subsequent to the injury, is, however, clearly
distinguishable from any duty which existed prior to
the injury here; there was no statutory duty to wear a
seat belt and the presence of the seat belt in the
automobile did not create the duty to wear it any more
than would the presence in the automobile of a
protective helmet create a duty to wear that. We find
no authority which imposed on plaintiff the duty to
anticipate and guard against defendant's negligence.

We conclude that the rule followed in the majority of
jurisdictions which have considered the question
[citations omitted] that evidence of failure to wear a
seat belt should not be admitted with respect to either
the question of liability or damages is a sound one
which should be followed in this jurisdiction.




Clarkson, 483 N.E.2d at 270. (Emphasis added.)

In concluding its decision, the Clarkson court noted that

its decision was in full accord with the enactment by the
Illinois Legislature of the provision prohibiting the
introduction of failure to use seat belts into evidence in civil
litigation.

It would be gross error to reject the authority of the
overwhelming majority of jurisdictions in this county, including
virtually all of the Intermountain and western states, by adopt-
ing a rule of law, i.e., the seat belt defense, fraught with
unfairness, injustice and significant policy and practical
problems, particularly where, as in this case, the defense (a)
was not pled; (b) was not framed in the pretrial order; (c) was
not embodied in any proposed instruction of defendant; and (d)
otherwise was raised for the first time, according to the record,

on the second day of trial. Based on the facts in the subject

case, defendant would have been precluded from using the seat
belt defense even in Florida, a jurisdiction that allows the

defense under proper circumstances. In Protective Casualty

Insurance Co. v. Killane, 459 So.2d 1037 (Fla 1984), where the

defendant (1) did not mention the seat belt defense in his
Answer; (2) did not list it in the Pretrial Order; and (3) did
not mention it until the 1st day of trial, the court held defend-
and could not present evidence of plaintiff's failure to wear a
seat belt for consideration in assessing paintiff's damages.

In the subject case, defendant argues that plaintiff's

counsel opened the door to such evidence by asking plaintiff if the



her car had seat belts and if she was wearing it at the time of
accident. Defendant's position is without merit for three reasons:

(1) It is a well-recognized rule in this state that, "[cJlurative
admissibility of evidence is a matter withint the discretion of
the trial court, and we will not reverse that decision absent an
abuse of discretion." Barson v. E.R. Squibb & Sons, Inc.,

682 P.2d 832 at 840; see also, Leger Construction Co. Inc.

v. Roberts, Inc., 550 P.2d 212, 214 (Utah 1977).

(2) The record reflects that defendant did not object on the
ground of curative admissibility of the seat belt evidence at or
before the time the district court made its ruling. (Tr.175) His
first objection on that ground, according to the record, was some
time after the court had already ruled. (Tr.281-282) As a
result, he was precluded from raising the issue on appeal by the
clear mandate of Rule 46, U.R.Civ.P. which provides

"[i]t is sufficient that a party, at the time the

ruling or oder of the court is made or sought, makes

known to the court the action which he desires the

court to take or his objection to the action of the

court, and his grounds therefor". . . (The) burden is

always on the party objecting to make certain that the

record adequately preserves an objection or argument
for review in the event of an appeal." (Emphasis added)

(3) Defendant cites no cases in which this Court reversed the
district court's determination on curative evidence under
circumstances similar to those of the present case. His failure
to do so suggests the deference this Court gives to the district
court on the issue of curative admissibility. 1In this case, even
assuming arguendo that plaintiff is responsbile for opening the
door on the issue, which plaintiff denies, the district court's
refusal to grant defendant a new trial on this point was not an
abuse of discretion for several reasons. Plaintiff only opened

the door to the very limited issue of whether she was wearing a



seat belt at the time of the accident. To open the door to that
issue is not the same as opening the door to the issues of the

legal effect of her failure to wear her seat belt or the causal

connection between such failure and some or all of the injuries

she sustained. Moreover, even a perfuntory review of the record
on the issue clearly indicates plaintiff's counsel only asked the
questions in response to defendant's inference on cross examina-
tion of Dr. Jordan that she was not wearing a seat belt
(Tr.74-78), to show plaintiff had nothing to hide and for the
purpose of accurately describing the accident scenario and the

mechanics of the injury for the jury. 1In Nash v. Kamrath,

521 P.2d 161 (Ariz 19T74), although the court refused to
recognize "that failure to use a seat belt constituted a viable
defense,”" it did affirm the trial court's admission of whether or
not plaintiff was "using a seat belt" to show "the mechanics of
the injury" and "the circumstances surrounding" the accident.
Id. 521 P.2d at 164.

POINT II

THE DECISION OF THE COURT OF APPEALS THAT THE TRIAL
COURT DID NOT ABUSE ITS DISCRETION IN FAILING TO GRANT
A NEW TRIAL DUE TO JUROR USE OF A DICTIONARY RELATIVE
TO THE WORD "PROXIMATE" DOES NOT CONFLICT WITH A
DECISION OF THIS COURT AS REQUIRED BY RULE 43(2)

AND DOES NOT INVOLVE AN IMPORTANT QUESTION OF STATE LAW
THAT HAS NOT BEEN BUT SHOULD BE SETTLED BY THIS COURT
AS REQUIRED BY RULE 43(4)

In the subject case, the Court of Appeals held:

In this case, the record does not contain the actual
definition of "proximate™ the jury read nor identify
the dictionary used. Without that definition we cannot
compare the legal definition of "proximate cause" with
the definition of "proximate" examined by the jury. In
the absence of that crucial information, we do not find



any basis for finding that substantial rights of defend-
ant where prejudiced by the juror's reference to the
dictionary." (Exhibit A)

There is no indication in the record the jury was influ-
enced by the dictionary definition of "proximate" in their delib-
erations or that their verdict would have been any different but
for the definition. There was no prejudice to the defendant by
reason of the juror's use of the dictionary. The definition of
words in our standard dictionaries is taken as a matter of common
knowledge which a juror is supposed to possess. 54 ALR 2d
738, superceded by 31 ALR U4th 623 (1984). Whatever any
individual juror may have understood "proximate" to mean it was
applied equally to plaintiff and defendant. All jurors agreed
unanimously to Questions 1-4 on the Special Verdict concerning
negligence and proximate cause.

It should be noted, however, that the critical issue in
the subject case was negligence and not proximate cause. There
is no record that defendant ever argued proximate cause to the
jury. The final arguments were recorded but not transcribed (at

the request of defendant's counsel) even though the Designation

of Record filed by defendant's counsel ordered the entire tran-
script to the trial.

In Pulkrabek v. Lampe, 293 P.2d 998 (Kan 1956)

where the instruction on proximate case is extemely similar to
the one given in this case, the court held as follows:

Upon careful analysis of the heretofore quoted diction-
ary definition of the word "proximate" and the trial
court's instruction regarding "proximate cause" we find
nothing in the term "proximate," as defined, which can



be regarded as inconsistent with the concept of "proxi-
mate cause" as set forthin the instructions. It
follows we would not be warranted in holding that in
and of itself the mere fact the jury read such defini-
tion is sufficient to make it affirmatively appear the
substantial rights of the appellant were prejudiced by
that action. (Emphasis added.)

The court in Pulkrabek rejected plaintiff's contention the
jury "might have been influenced" by the dictionary definition,
noting that such a showing,

"in our opinion, is not sufficient to comply with the
established rule of this jurisdiction that a judgment
will not be reversed unless it affirmatively appears
the substantial rights of the parties complaining have
been prejudiced thereby."

* * #*

From the record presented it appears that the trial
court, which we pause to note was in much better
position to pass on the situation than this court, was
convinced that the misconduct of the jury was not such
that prejudice therefrom resulted against the
appellant. . . [Tlhis court has always held that an
order allowing or denying a motion for a new trial will
not be reversed unless abuse of discretion by the trial
court is apparent.

Rule 61 of the Utah Rules of Civil Procedure
provides that "harmless error" is not a ground for granting a new
trial unless it affects "the substantial rights of the parties.™”
The rule concerning use of dictionaries followed by most courts
has been stated in an annotation at 31 ALR 4th 623, 627
(1984) as follows:
"Courts appear willing to dismiss a jury's consultation

of dictionaries or encyclopedias as harmless error . .
. " (Emphasis added.)

In the subject case, it was harmless error; it was not
prejudicial; it did not affect the substantial rights of the

parties; and it did not prevent either party from having a fair

trial.



Judge Cornaby, in ruling on defendant's Motion for a
New Trial in the subject case, held as follows concerning the

juror's use of the dictionary:

"It was improper, of course, for the bailiff to give
the jury the dictionary, even though--and the court
recognizes that that is juror misconduct. The court

had given a definition of "proximate cause" to the jury,
and my guess is, if they had read it carefully they
would have probably known what "proximate" meant.

I still have to ask myself the question whether there
was a reasonable possibility of prejudice on the part
of the jurors by having that dictionary definition of
"proximate," and since they alredy had the definition
of "proximate cause" by <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>