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IN THE SUPREME COURT OF THE

STATE OF UTAH

STETE OF UTAE, :
Plaintiff-Respondent,
-vs— : Case No. 16422
PANDOLPH CRZIG,

-

Defendant-Appellant.

STRTEMENT OF THE NATURE OF THE CASE

~tpzllant was charced with aggravated robbery, in
vicliatiorn ¢ Utah Code AZnn. § 7€-6-302 (1953), as amended.

DISPOSITION IN THE LOWER COURT
Azoellant was tried before a jury and found guilty

ne count of agcravated robbery on September 20 and 21,

1478, in the Trird Judicial Court, in and for Salt Lake
Ccunty, State cf Uzan, the Honorable Jay E. Banks, presiding.
Crn Ccooker 20, 1978, arpellant was committed to the custody

2f trhe Zeivigion of Corrections for a ninety day evaluation

c.rsaant 2o Uzan Code inn. § 76-3-24(04 (1953), as amended. On
Tanuary 22, 1974, zcain committed to the custody
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of the Division of Corrections for another such ninety day
evaluation. On April 3, 1979, appellant was sentenced to
the Utah State Prison for the indeterminate term of not
less than five years to life.
RELIEF SOUGHT ON APPEAL

Respondent seeks affirmation of the verdict and

judgment of the lower court.
STATEMENT OF THE FACTS

At about 2:50 &.m. on July 6, 1978, Robert Skeltor,
assistant manager of the 7-11 store at XNinth South and Fifth
Fast in Salt Lake City, Salt Lake County, Utah was robbed at
gunpoint of approximately one hundred and fifty dollars by
two black men (Tr. 82, 83). The men told Mr. Skelton to aglve
them the money from the till. Mr. Skelton put currency Ircm
the till into a paper sack. One of the assailants reached
into the till and put what coins he could reach from the
till into the paper bag. Mr. Skelton cave the bac o cCne
of the assailants ané was in the process of climbing over
the counter when he was struck by the shotcun wieclded by one
of the men, later identified by Mr. Skelton at tr:al as Kené:.
Lee Poole (Tr. 83, 86, 121).

The two klack men were in the store for agproMm:imati-
£ive minutes, and the store was wcll lichted 2t the time

of the robbery (Tr. £7). FRober:t Skeltcon wag .rn & nCoitocn o
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vehicle sped up and almost immediately made a right turn

to go westbound on Downington Avenue (Tr. 24). Sergeant
Brown followed the suspect automobile and saw it stopped

at the north curb of the street. He observed two individuale
running from the car northward up a driveway of a house

on the street (Tr. 26).

Sergeant Brown approached the car and saw a third
individual who had gotten out and who was walking away from
the car. Sergeant Brown ordered the individual to stopo,
detained him, and later had him arrested (Tr. 26-29). Sercea:-
Brown identified defendant Poole at trial as the individual
arrested at that time (Tr. 27).

Sergeant Brown observed a shotgun in plain sight
on the rear floor of the vehicle which matched the descriptic:
of the weapon used in the robbery that had been given by ths
police dispatcher (Tr. 28, 29). By that time, Officers Ples:
and Adams had arrived at the scene, pursuant to communicatlis:
from Sercgeant Brown. Officer Pless entered the car, searche:
iz, and seized evidence (Tr. 29). Sercgeant Brown and Officsr
Pless made a search of the area for suspects while (OZficer
Adams placed defendant Poole under arrest. The secarchincg
officers were unable to locate the suspects (Tr. 30). in

addition, other police officers called into the area were
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unable to locate the suspects as there were only two or
three officers searching on foot at any one time (Tr. 41).
Officer Michael Pless testified that he seized
several evidentiary items from the suspect vehicle, including
a shotgun, some currency and coins in a sock, cigarettes,
and food items. Pless testified that he recovered one
hundred thirty-four dollars in currency and twenty-five
dollars and two cents in coins (Tr. 49).
Serceant Allen Clark was in the vicinity of Fifth

Zast and S1

b

th South in the early morning hours of July 6,
197%, encaced in his patrol activities and specificallv

locking for two individuals suspected of the robbery cf the

7-11 s=ore. The suspects had been described by the initial
noclice nvestigaicr on the scene and by later police radio

trcadcast (Tr. 52). Scme time zfter the robbery, the police
dispatcher broacdcast additional information that the two

still loose had been seen proceeding north

o
|
LA
ot
o]
&8
W
0]
‘
b
]
N
5
)

vicinity oI Eichth to Seventh South.

‘
(
[
(
{

L7 tne zT:me of =ne kbroadcast, Serceant Clark saw two black

:ndividuals cross the intersection of Sixth South and

Tcurth fast nershbound.  Clark proadcast this information
crmediatalv, thcn made a "U' turn afier passing the intersection
2f T.f.r Tae- anrd Sixth Scuth southbound, went west on Sixth

13 cee nortr on Fourth East, and saw

e o re oo
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nobody (Tr. 52-54).

Officer Charles Cockayne was in the vicinity of
Sixth South and Fourth East at approximately 5:00 a.m. on
July 6, 1978, looking for suspects of the robbery of the
7-11 store. Cockayne testified that while at that location
he saw in a field an object which he perceived to have the
form of a man. It was still dark at that time, and the
field was covered with dry weeds standing three to four
feet high. Officer Cockayne stared at the object for a
moment, saw that it moved, and alerted other police officers
by radio that he had "possible suspects in the field." (Tr.
57-58) . Cockayne got out of his car, ran toward the field
looking at the suspect and pointed out the location of the
suspect to Officers Rackley and Adair, who had arrived at
the scene. These other officers approached the field from
another direction. and one of them stated that another
individual was fleeinc through the field (Tr. 59). The
suspect seen by Cockayne was subsequently arrested, and the
officers in the vicinity cordoned off the area and began a
vard to yard search of the area (Tr. €0). After searching
for approximately one half-hour to forty-£five minutes,
Officer Cockayne climbed over a six-foot high fence behind

UsSiness

o

a house tc check csome bushes located in front of a
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building (Tr. 61, 62). Cockayne found appellant in a sitting
position in the bush. Appellant's cap was about the same
level as the bushes and he was wearing a black leather
jacket, shoes, shirt, levis, and a denim cap.

It was the testimony of Officer Russell Adair
that he saw appellant run from the field which Adair had
entered, jump a fence and disappear into a yard (Tr. 73, 74).
Officer Adair testified further that appellant had on a
dark jacket and some tyvpe of hat (Tr. 74).

Rokert Skelton, the victim of the robbery, testified
~hat he had seen appellant three times on the night of the
reopbery. First, appellant and another black man had come
into the store to purchase several 1tems. Second, Skelton

saw appellant near the phone booth in front of the store.

Tr. 98, @a)., Sxelton failed to identify appellant during

=re course of a lineup prior to agpellant's preliminary

z¢ I can remember, I was

z1ime 0f the lineup tO put
orn's number in a block and
son plaved their role in
sic] 1f I was positive
jo]

e parscon. In my own mind
1inc to polnt a fincer at

4 sayv that 1s the person if
~irnd at that time was not
T that 1s the person, and
T =aid I &id not recognize
ne Time (7r. 127).
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At trial Mr. Skelton testified that there was no
chance that he could be mistaken about the identification
of appellant as a participant in the robbery of the 7-11
store (Tr. 121,122). Mr. Skelton further testified that he
was positive about the identification of appellant as one
of the perpetrators of the robbery (Tr. 127).

Appellant testified in his own behalf at trial
that he was in Salt Lake on the nicht of the robbery, and
had been in Salt Lake fcr two days previous. Appellant
had less than twenty dollars with him when he arrived in
Salt Lake (Tr. 141). He did not try to stay at the Salvation
Army or other organization that puts transients up, and he
testified that he did not know such places were open all
night even though he testified that he had hitchhiked thrcucn
most of the States of the Union (Tr. 141, 144, 145).
According to appellant's testimony, he had gotten a r:de
from a lonc-haired indivicdual in e early morning hours cf
July 6, 1978 to Liberty Park where appellant spent the
nicht (Tr. 135, 136). Though appellant had been drinking
a lot of beer and had not had any sleep for two davs, he
testified that he could not sleep in the park (Tr. 144).
ropellant further testified that he left the park and starzec
to walk in the direction he thought would lead him to thc
Continental Trailways Bus Station where hs had 1oft scme
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lucgage. Appellant testified that he saw police cars with
thelr spotlichts and flashing lights on, leaned up against
a nouse until the cars passed by, climbed over a fence in a
rackyvard and hid in the bushes until he was found by
Dfficer Cockavne (Tr. 144-146).
A+t trial, appellant's motions to dismiss the case
against him, or in the alternative, for a directed verdict
aoon the State resting were denied by Judge Banks (Tr. 129-131).

2llant's motions to dismiss and for a directed verdict

o

m
]
in
L

cenewed upon the defense resting and were again denied.

= Judc: Banks (Tr. 168, 169).
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POINT I

THE TRIAL COURT DID NOT COMMIT ERROR

IN DENYING APPELLANT'S MOTION FOR

DISMISSAL AT THE CONCLUSION OF THE

CASE SINCE THERE WAS SUFFICIENT EVI-

DENCE TO SUPPORT THE VERDICT AND

JUDGMENT OF GUILT.

In proceedings before Judge Banks and out of the
presence of the jury, appellant moved for dismissal of the
case against him, or in the alternative, for a directed
verdict, at the conclusion of the respondent's case-in-chief
on the grounds that there was a reasonable doubt as to
Robert Skelton's identification of appellant and that there
was conflict between the testimony of Officer Cockayne and
Officer Adair as to whether appellant was in the field
where defendant Williams was found (Tr. 131). Judge Banks
denied both motions. Appellant again moved for dismissal
or in the alternative for a directed verdict upon defense
resting, and the motions were again denied by Judce Banks
on the grounds that since there was direct testimony that
appellant was the man that robbed Skelton, the question of
appellant's guilt was a question for the trier of fact, the

jury, to determine (Tr. 168, 169).

This Court, in State v. Penderville, 2 Utah 24

281, 272 P.2d 195 (19%4) upheld a conviction c¢i seccnd dscre:
murder in spite cf a challenge to the trial court's failure
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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to direct acguittal. The Court there wrote:

It has been repeatedly held by
this court that upon a motion to dismiss
or to direct a verdict of not guilty for
lack of evidence that the trial court
does not consider the weight of the evi-
dence or credibility of the witnesses,
but determines the naked legal proposition
of law, whether there is any substantial
evidence of the guilt of the accused, and
all reasonable inferences are to be taken
in favor of the State . . .[I]f there is
before the Court evidence upon which
reasonable men might differ as to whether
the defendant is or is not guilty, he may
deny the motion (emphasis added).

272 p.2d 195, 198.

See also State v. Rivenburgh, 11 Utah 24 95, 355

P.2d €89 (1960); State v. Woodall, 6 Utah 24 8, 305 P.24

473 (1956); and State v. Garcia, 11 Gtah 24 67, 355 P.2d

In the instant case, there was direct testimony
of the victim of the robbery, Roksrt Skelton, that appellant
was one of the persons who committed the robbery at the 7-11
szore. ippellant testified that he did not rob Mr. Skelton.

Such conflicting testimony satisfies the Penderville, supra,

S.on That tn

court mav deny the motion to dismiss if

18]

“ne Court has before 1t evidence upon which reasonable men
mizht differ as to whezher the defendant is or is not guilty.

Ir +he case ¢ State v. Romero, 554 P.2d 216 (Utah

18T D) +his Court estarlished the burden which the prosecution
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must bear to establish a prima facie case:

In order to submit a guestion to
the jury it is necessary that the :ros-
ecution establish a prima facie case.
That is, it is necessary to present some
evidence of every element needed to make
out a cause of action, and it has long
been established that such may be proven
by direct and by circumstantial evidence.
But the evidence reguired need only be
that which 1s sufficient to conform to
the statutory definition of the crime
charged, and the "element of each offense"
is defined as (a) conduct, attendant
circumstances, or results of conduct; and
(b) the reguisite mental state.

At the trial of this case, the State introduced
direct testimony that established that an Aogravated Rokbery
was committed by an armed individual at the time and place in
guestion The State introduced further direct testimony <ha:
a second individual assisted in the robbery. This second
individual is clearly guilty of Agcoravated Robbery under the
provisicns of Utah Code Znn. § 76-2-202 which prrovides that:

Every person . . . who directly

commits the offense . . . or inten-

tionally aids another person to encace

in conduct which constitutes an offense

shall be criminally liable as a party

for such conduct

The State produced direct evidence that estakblishe:

appellant's identity as the second individual inveclved in 72

robbery. Robert Skelton, the victim of the robbery
as follows at traal:
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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(

Q. Mr. Skelton, 1s there any chance
that you're mistaken about the iden-
tification of Mr. Craig?

B. No, sir.

0. Are you certain that Mr. Craig was
the individual that you observed with Mr.
Poole at the time you were robbed?

A. Yes, sir. . .

0. Is there any guestion in your mind
that vour identification is wrong?

A, No, sir.
0. You have no doubt whatsoever?
. No doubt.

Tr. 121, 122).

It is a well-settled axiom of criminal law in this

State that th2 jury is the sole 3judge of the credibility of

witnesses. (State v. Sullivan, 6 Utah 24 110, 307 P.2d4 212

stracda, 119 Utah 339, 227 P.24 247 (1951);

ra~e v, Mocre, 111 Utah 458, 1833 P.2d 973 (1947); State v.

2 (Utah 1975); State v. Romero, supra:;

and S=zte v. Wilson, 5635 P.2d 66 (Utah 1977)).

i

The more narrow guestion here involves the credibility

victair ©f the crime, Rober:t Skelton, who gave uncorrob-

oratzd *estimony &t trial of the events of the robbery (Tr.

o

7y Tre recent case oI State v. Middelstadt, 579 P.2d
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908 (Utah 1978), sets out the basis on which a reviewing
court must deal with uncorroborated evidence.

In general, the common law supports the
contention that a conviction may be sus-
tained upon the uncorroborated testimony
of the victim, and that such evidence is
not insubstantial simply because the
testimony 1s conflicting in some respects.
As to the quality of the testimony given,
it i1s settled that it must be so improbable
that it is completely unbelievable before
it is insufficient to uphold a conviction.
We do not find that to be the case here
(emphasis added; .

579 P.2d at 911.

Appellant does not claim that Skelton's testimony
is so improbable that it is completely unbelievable. Respond:
submits that Skelton's testimony 1s not "completely unbelieve:
as witnessed by the jury's one hour deliberation and verdict
of guilty after a two-day trial.

In State v. Romero, supra, the Utah Court ruled, wvi:

regard to a reviewing Court's weighing the evidence, that:

This Court has long upheld the standard
that on an appeal from conviction the
Court cannot weigh the evidence. . .
Further, this Court has maintained that
its function is not to determine cuilt
or innocence, the weilcht to give con-
flicting evidence, the credibility of
witnesses, or the weicht to be given
defendant's testimony . . . 'We are
concerned only with the question c¢f the
sufficiency of the evidence to sustain
the convictions by showing that the Jjury
would have found beyond a reasonable
doubt that d=fendants wcre cullty.

SponSpred by Bre, Y uigrtey L [8brary. Funding for digitization provided by the Institute of Museum and Library Services
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This jury role was echoed in State v. Mills, supra,

where this Court said:
It is the prerogative of the jury to
judge the weight of the evidence, the
credibility of witnesses, and the facts
to be found therefrom.

530 P.2d at 1272.

As to the specific evidentiary matter of uncorroborated

testimony, State v. Middelstadt, supra, holds:

. . . there is no rule governing how
many wltnesses are needed or that the
testimony need be corroborated by other
evidence before the trier of fact can
decide how to determine the weight of
the testimony.

579 P.2¢ at 911.
The jurors were not abligated to accept appellant's
exolanation of his involvement or non-involvement in the

rime, as was decided in State v. Schoenfeld, 545 P.24 193

In regard to defendant's contention
that the evidence 1is not sufficient to
justify his conviction, these observations
are pertlnent: The jury were not obligated
to accept as true defendant's won version
0f the evidence nor his self-exculpating
statements as to hls intentions and his
conducz. Th=2y were entitled to use their

Y
own judcment as to what evidence they would
beli2ves and 0 craw anyv reasonable inferences
thereirom (emphasis added).

P.2d at 195,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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The Schoenfeld rule is most applicable in the
present matter. After the State had presented 1ts evidence,
and appellant had testified as to his non-involvement in the
robbery, the jury was given the matter resolution. At that
point, the jurors may properly "use their own judgment” 1in
arriving at the verdict. Their deliberations must be given
great deference in order for them to determine "what evidencs
they would believe and to draw any reasonable inferences
therefrom." 1Id.

The standard a reviewing Court must apply 1n deter-
mining whether to reverse a conviction or an " insufficiency
of the evidence" claim is set out succinctly in State v.
ROmero, supra:

This Court has set the standard for

determining sufficiency cf evidence

to require that it be so nconclusive

or so inherently improbable that

reasonable minds could not reasonably

believe defendanz had committed a crime.

Unless there is a clear showing of lack

of evidence, the jury verdict will be

upheld.

554 P.2d at 219.

Respondent submits that in viewlng the evidence in

its entirety, as the jury did, it 1is not "so inconclusive or

so inherently improbable that reasonable minds” could not

convict appellant. On the contrary, respondent contends thlt
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the evidence was sufficient and substantial and that,
therefore, the jury verdict should be upheld.

Finally, respondent would offer the relevant
language of State v. John, 586 P.2d 410 (Utah 1978) as a
dispositive statement in resolving this appeal:

The cautionary rule just referred
to [the reascnable hypothesis rule] is
but a specific application of the most
basic principle in our criminal law:
that an accused 1s presumed to be
1nnocent until his guilt is proved
bevond a reasonable doubt. Conseguently,
1Z there is any reasonable view of the
credikle evidence which is reconcilable
wlth the defendant's innocence, it would
nazurally follow that there would be a
reasonable dcubt as to his guilt. But
we emzhaslze that this does not mean
jJusz v view of any of the evidence,
however unsubstantial or incredible,
which a varty to such a controversy may
cream up.

* * *

rroger application of that rule

r s that 1t be based upon what the

3 carcds as substantial and credible

c Thls 1s necessarlly true because

B orming tneir duty as finders of the

£ are the exclusive judges of the

c - 0f the evicdence. In so doing,

s rsider all oI the facts affirm-

a shown, as well as any unexplained

= craw whatever inferences may

£ reascnably be drawn therefrom

1l nt 0fZ thelr cwn experience and

3 In consicderinc what happened

1 se 1in witn the reasoning

arsc above, could fairly and

reas ccnclu was the defendant
s 5 =N

.23 at 21l {zropnasis addea) .
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Respondent suggests that the same reasoning is
applicable to the present case and resolves the appeal in
favor of the respondent.

POINT II

ON APPEAL, EVIDENCE SEOULD BE VIEWED

IN THE LIGHT MOST FAVORABLE TO THE

VERDICT OF CONVICTION.

At trial, the finder of fact, in this case the
jury, found appellant guilty of Aggravated Robbery. On
appeal, the evidence should be viewed in the light most

favorable to the verdict of conviction. State v. Ward,

10 Utah 2d 34, 341 P.2d 865 (1959); State v. Berchtold,

11 Utah 24 208, 357 P.2d 183 (1960). The finder of fact,
here the jury, was in the best position to observe the
facial expressions, mannerisms and tone of voice of witnesse:
and thus was in the best position to weigh the evidence.
Those kinds of judgments are difficult, if not impossible,
o make on appeal. By examining the evidence, however, 1%
is obvious that the Jjury's verdict is heavily supported Ly
the evidence. The verdict will not be overturned cn appeal
unless 1t appears that the evidence was so inconclusive

or unsatisfactory that reasonable minds must have cntertains

€23
rt

CRSICHEAN

reasonable doubts that the crime was committed.

[
-~

ty

[N}

n

Sullivan, supra; State v. Dankes, 19 Utah 24 0 P.Z24

146 (1960).
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Further, the Utah Court has determined that on

apreal from conviction, the Supreme Court must assume that

the jury believed those aspects of evidence and drew inferences

that reasonably could be drawn therefrom in the light favorable

to the verdict. State v.

Erickson,

State v.

Gandee, 587 P.2d 1064

(Utah 1978).

568 P.2d 750 (Utah 1977);

And where the

defendant's version of what occurred is sharply different in

vital aspects from the State's evidence, the Supreme Court

1s okliced to assume on appeal

from a conviction that the

jur:y bslieved that which supports their verdict, State v.

RPeddish, 350 P.2d 728 (Utah 1976).

STYoNC presunption 1s the

trial

zor grevall, has the turden

unreascnalks, and <nis he has failed

-
b

Sponsored by the S.J. Quinney Law Libr

verdict is correct.

o~ *

In other words, the

Appellant,

to prove that the verdict was

to do.

is highly improbable

rn self-serving protestations
znce. Thie Ccurt has pointed out that:

is not necessarily
nclusive a testimony
edibility may be

=st or improbability
ely within the

Oor to entirely

P.2d 355, 356 (1933).

+he reasonable inferences

t favorable to the jury's

v. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.

Machine-generated ()(iR'd'l[(\. contain errors.



verdict, 1t cannot be said that a reasonable jury would

necessarily entertain some substantial doubt of appellant's

guilt. The jury's verdict was amply supported by the

evidence and on appeal, the evidence should be viewed in the

light most favorable to the verdict of conviction.
CONCLUSION

Claims on appeal of insufficiency of the evidence
must be reviewed in light of the total evidentiary picture,.
The uncorroborated testimony of Robert Skelton is not per
se a dificient form of evidence and can only be determined
insufficient where the Court finds the testimony to be
completely unbelievable. The jury's verdict which relied on
Skelton's testimony is therefore a proper one since a careful
review of the trizl transcript shows that the testimony was
sufficiently believable.

On the basis of the above authority and the evidenc
against appellant shown at trial, respondent prays that the
verdict and sentence be affirmed.

Respectfully submit:ed,

ROBERT B. HANSEN
Attorney General

EARL F. DORIUS
hssistant Attorney General

s for Respondent
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