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IN THE SUPREME COURT OF THE

STATE OF UTAH

. ROBERT S. BURTON, Administrator .

- of the Estate of ADELINE G.
BURTON, - Deceased,

- Plaintiff and Appellant,
s
ZIONS COOPERATIVE VERCANTILE
o Ca corporat:.on, _
- Defendant ‘and Respondert.e

-~

APPELIANT'S BRIEF

INSTITUTION, a/k/a Z. C. Mo To,

!
i
------

Case No.
785l

Owen and Ward
Attorneys for Appellant

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Tl(/llll)/(l 7y Act, administered by the Utah State Library.

Machine-generated OCR, may contain errors.



TABLE G CONTENTS

Statement of the 0ase eccoccosssssccco
Points Relied On by Appeliant ceocsco.

Argmut 9000000000800686030000000600
*
Conelusion coveco0s00e0000000000000000

t;s:-z:-»-eg

CASES AND AUTHORITIES CITED

e

-0
(=
Q
o

- Q
o)
0
L}
-]
]
-]
o

B -]

-]
s
(]
®

© 0
-]

e -]
(-]
o
]
®
o
o.
(-]
-]
-]
[+
-3

b=
‘0
e
-]
o
-0
3
3
‘0
°
°
[
°
°
°
°
®
-]
°
°
©
o
°
Y
°
e
o

2‘;6 AQLORO 1510 0.?9.00000.0\’0000@000 8
Hudson, et al, ¥s, Roos, 76
M:Lchigan 173’ ’42 Mo Wo 101‘9 coveoan 9

* o It ies mrejudicdal error for

the Couwrl to denty appellant's
motion for a mistriale seceess UL

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



IN THE SUPREME COURT OF THE

STATE OF UTAH

ROBERT S. BURTOY, Administrator )
of the Estate of ADELIVE G,
BURTON, Deceased, )

Pleintiff and Appellant, )
Case No,

7851,

VSe

ZIONS COOPLAATIVE MERCANTILE )
INSTITUTION, a.ke&e Ze Co e Iy
a cerporation,

Defendant and Respondsnt.)

APPELLANT*S BRIEF

Ca———

STATEMENT OF THE CASE

This action was brought by appellant
as administrator of the estate of Adeline
G. Burton against the respondent, Zions
Cooperative Mercantile Institution. The
action arose out of the alleged wrongful
death of deceased, resulting from the neg-
ligent acts of respondent's employee in
respondent's store in either pushing a

1
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cart into and against the deccased, or as
a r2sult of the deceased's stepping back
into and against a cart that was negli-
gently placed too close behind her (R, 1).
This case was tried to a jury. In
the course of tha voir dire examination of
prospective juror, llugh Barker, he made
repeatcd statements and arguments as to
the fairness of insurance companies in
settling claims and as to his personal ex-
perience with them. In the course of his
examination by the Court, he made the fol-
lowing statements and arguments:
"Judze, I had, I was threatened
with a case of this 4ind at one time,
My insurance coupany settled and cc-
tion was not brought.” (R. 17.)
Well, Judge, I don't want to
speak out of turn, but I write a lot
of insurance and my experience with
insurance companies is that they are
very fair, and I probably. . « now,
of course, I don't kiow anything
about this case, but my experience

is that as I say, they are very fair

2
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settlement due
ow thay ¢id in

and when thare
they make it.
my casel? “TR

"lell, Judge, I micht say this.
I don't know whether I'm supposed to.
Yy feeling on thiz matier, after
writing insurance and carrying a lot
of insurance for twenty-five years,
I have yet to see a falr case wherec_
the insurance company haven't
settled where there is a settlement
due and I'm prejudiced, probably
tcward the insurance company in this
matter.," (R, 18,)

"Thzi's right, sir, I don't know
that they are insured. I think they
probably are." (R. 18-19,)

"I have secn the customers I have
had and the insurance I have written,
the losses they have had and the fair-
ness with which I have seen the com-
pany settle them. I am, if I mipht
say, prejudiced towards the insurance
company, if Z4.C.M.I. are 1nsured."
(R=19.)

"I feel that practically, I have
never seen one of my companics that
would not e what I considered emin-~
ently fair and we haven't, in twenty-
five years, had five people feel that
they didn’t have a fair settlement."
(R. 19.)

"iell, I will say this. If
Z.C,M.I, are insuresd and this has

3
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undoubtedly been brought to the in-
surance company’s atlonbtion ard they
refused a settlement. I ezl that
they would have come rrounds for it."
(R 19-20.)

This particular person was ultimately
excusedo (R. 20.)

Prior to the presentation of the
case by either side, appellant moved for
a mistrial on the ground of the comments,
argument, and conduct of progpsctive
Jjuror, Hugh Barker. The motion was denied.
(Re 20.)

-

STATEMENT OF POINTS RELIED
ON BY APPELLANI

It was prejudicisl error for the

Court to deny appellant's motion for a
mistrial.
ARGUMENT
The question before this Court is
whether or not the referred-to conduct of

prospective juror Hugh Barker influenced

L
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or may have influenced the jury adversely
to the cause of the apvellant. e sulmit
that it did, and it was prejudicial error
for the Court to deny appellant's motion
for a mistrial. |

The facts of this appeal present a
precise point which apparently is ons of
first impression in this as well as other
Jurisdictions. We contend, however, the
urdisputed record alone dictates that the
verdict must not stand.

This case is extremely unusual in
that we have the insurance question brought
into the case by a prospective juror with
a reverse twist that was disastrous to
the appellant's cause from the very in-
ception of the case. There is no doubt
that the conduct and argument of the pres-
pective juror was éalculated to and did
influence the verdict of the jury. No
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betber evidenen o0 L

,,
4
L
.

peiant to the fuct that counsel for tho
defendant and respondont mada no objection
of any kind; although by Yr, Farker's
conduct the insurance'question was blabant-
1y and repsatedly brought before the
prospective jurors. Howaver, it is not
the injecticn of the insurance idea that
we complain of, but tho manner in whiczh

it was done and the use to which it was
put. It is almost inconceivable that
counsel for a defendant would allecw such
emphasis on insurance to ge unchallenged
or unobjected to, at least by scme motion
made ocutside the hearing of the jurors,
unlzss he knew that the conduct, state-
monis, and arguments which barsd the
insurarce question nonetheless <ollindtely
influenced ' jury in kls favor. In

fect, through adroit advocacy, c.unsel
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remained quietly by‘until the last cunce
of azdvantage hg@ been wrought from the
unfortunate colloquy of the Court and
prospective juror, and then ﬁe wag able to
ingratiate his cause further by pleasantly
suggesting that this prospective juror be
excused. Wé do not find counsel culpeble
in this regard, but nevertheless the entire
process was exéeedingly damaging to ap-
pellant's cause,

Any doubt about whether misconduct
of a juror influenced a verdict should be
resolved against the verdict. (73 AJL.R.
89, and cases there cited and summarized.)

This prospective juror authorita-
tively injected for the consideration of
the Jurors his persor:l expsrience and .
the results of the same. The law is clear
‘in this regard to the effect that a new

trial will be granted because of discussion
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or ccn3lderation of personal experlcnces
of Jurors bearing on issues in a civil
case, U6 A L.R., 1509-12, and cascs cited
and sumnarized here,

"Although the statement of a
Juror which is alleged to constitute
misconduct i3 not directly associated
with every fact in issue, yet, if the
consequence is to influence the
Judgment of other jurors in erriving
at their verdict, then the substan-
tial rights of the pariy whose cause
is unfaverably affected by the state-
nent are disregarded, and a new trial
should be awarded." L6 A.L.k. 1510.

In the case before the Court Mr.
Barker not only injected his personal
experience for the consideratlion of ths
Jurors, tut in effect argued the case
for respondent. The prospective juror
did not and was not restricted in his
answars as to whether he would have
difficulty acting in an unbiased manner,
but he was allowed to and did make strong
and repeated arguments to the other
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ML TLESPIVE L L.

We here heve aun unuzusd clromisbéu
where a prosgactive Mfirer svpucs the o :
to the praspectivé Surye It has bean held
that it is in error for counsel to arpgue
the case in the examination of pedzons
drawn as Jurors, We submit it is greater
aerror and more damaging to sllew a pros-
pective juror ic do so, In the case of
Hudson, et al., vs. Roos, 76 Michigan
173, L2 N.W. 1049, where counsel argued
the csse in his examination of the parsons
drewn as jurors, the Courit said:

¥, o o bhere were errors which

necessarily must have affsected the
disposition by the jury of gll the
issuee or nay have done 80, and we
are satisfied that because of such

errors the case must go back for s
new triale o o

YThs first error and the ons
affecting the whols cass, was in %l
conduct of counsel for the plaint ..
in his exemination ef the persont
drawn as Jurors on their volr dixc,,
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Against the objection of defendsiils
counsel; he was permitted by the
Court under the pretense of ascor-
taining whether or not the jurors
knew anything sbout the case, to
really cpen his case to them."

In this same case counsel contended
that he did not overstep his bounds and
that he said no more than what was absolute-
1y necessary in order to ascertain whether
the juror was unprejudiced and impartiel in
the case. The court in this regard stated:

"We think he sald much more then
was necessary, and that he went e
great way beyond his privilege, and
that the effect was to prejudice an&
bias the persons sittlng in the juor-
box, before they were sworn in the
case, and that an objection to the
whole panel would have been a good
one, at the close of his remarks, if
it had been made Ly dafendant's
counsel, unless a re-examination
would have szown that the counsel's
speech had had no effect upon them.
We do not say that the counsel in-
tended to affect the jury, or to get
an extra argument in favor of his
cllent, but that is what it eamounted

to . .
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"+ o « The attention of the
circuit judge was called to it in
the beginming and his failure to
keep the counsel within bounds was
prejudicial error.®
In the case befor: this Court, if

counsel had made the commentary and aryu-
ment mads by prospective juror Barker,

it would undcubtedly have been prejudi-
cial ervor. Our contention is that the
conduct of this fellow Juror was even
more damaging than if counsel had done

it, and he certainly repeatedly drove

his points home through the relation of
personal and long years of experience.
From the inception he endeaﬁrored to stamp
the case as being improperly brought and
based upon false and unrsasonable claims,
To support such & contention he stated he
had never seen an insurance compeny refuse
to settle a fair claimax-.Noting his 25
vears! experience with insurance companise,
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Mr, Beorker furtiier avpaads

"I have yobt to see a fair
case whera the insursnce company
haven't cottled where there is &
settlemant due,™ .

"I don't know that thoy (the
respondent Z.C.HM.I.) are insured.
I think they probably are.”

"if Z.C.M.I. are insured and
this has undoubtedly been bLrought
to the insurance company's attention
and they refusced a settlement, I

feel that they would have zood
ground for it." (d. 19-20.)

The record (R, 19) shows this pros-
pective juror even got the Court to
talking about the "kind® of case the
appellant had.

The record (. 19) stows that Mr,
Larker represents and sells insurance
for the United States Fidelity and Guar-
anty Company. The record does not show
1t, tub it is a fact that sal United
States Fidelity and Guaranty Company was
the insurance company defending the ree
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spondent in this o blon.

Vi do not knew, bui the vehemence
and strength with which prospective
‘juror Barker stated hxis contentions
would seem to indicate he had more than
a passing interest in the case. At the
very least, his conduct colored the casa
adversely for the appellant from the
start. If this had not been the result
of ¥r. Barker's conduct, appelliant's
counsel might have rather welcomed the
injectinn of insurance into the case,
instead of objecting to the conduct which
brought it in. Appellant’s motion for a
mistrial, if granted, would have nullified
this adventaze. Uounsel for appellant
felt that strong about the conduct of
Mr., Barker. Our contention is supported
by somecthing even stronger--counsel for

the defending insurance company made ne
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objection.

Lest we be miéunﬁerstood, it is not
the insertion of the insurance guestion
into the case by Mr. Barker that we com-
plain of. It is the manner in which it
was done and the use to :7i’ch it was put,.
The failure of defendant’s counsel to
object to this unusual emphasis on
insurance merely gives additional cracdence
to our contenticn. In short, it was the
entire conduct of prospective Juror Barker
that initially and permanently prajudiced
the cause of the appsllant. It was,
thercfore, prajudicial error to deny
appellant!s motion for a mistrial. The
granting of tiis motion would merely hevo
required the calling of new persons fox
the prospective jJury, at a time when
neither party had yet proceeded with its
evidence.
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CONCLIISL N

In the final enalvsis this case must
stand on the facts as presented by the
recorde Thers can be no disputa én the
law involved. IL is evident the persons
drawn for the jury were influencad, or
may have been influenced, against the
appellant“é cause by the conduct of
prospective Juror Berker; and it was
prejudicial error for the Court to deuny

appellant!s motion for a mistrial.

Respectfully submitted,

OWEN AND ARD
Attorneys for Appellant
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