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IN THE SUPREME COURT OF UTAH
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STATE OF UTAH,
Plaintiff and
Respondent,

Vs
LEO MILLS,
Defendant "and
Appéllant.,

- Case No. 7862
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L1 THE LUPBENT CCURT OF UTAR
%W
STATE CF UTAH,

Plalntiff snd
Respondent,

R 2]

LEG X1LiS,
Defendant =nd
Appellaat. ‘

Case Xo. 7868
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APFELIARTS BRIEF

The Appellant, heresiter called Defendan
was convicted of ithe offense of “Carnsl
Enowledge® in the Distrist Court of Salt Lske
County, Utah, 2nd from sald conviction appeels
to this court. (7 & & 29(. |

To reverse the comviction, the defendsnt
reliss upon the following

l. TOE VERDICT IS CURTHARY ¥0 THE FREF -
DEEAYCE OF TiE LVIL H0E. €€ 41 %o $4).

2. THE JURY CBVICUSLY DISREGARDLD 1R
CURT*S IncIilOTIONS RUMPERS 5, 6 & 9.
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B
Se & V2RDICT BASED ON PRJUDICHE WR
FASLICK SBUULD BE oFT AGIGE.

ARCGUEENRT
Folnt 1.

58 VERDICT 15 CORTUARY PO THE FREFCHIIRANSD
OF THE EVIDENCE.

¥illisas vs 3tate, 68 Fend 830

Baffopd ve Binte, 14l S0 368

Feople ¥s Zeller, 188 I 838

Barbara. Broadester, the complaining wilness,

Testified on behalf of the State, T 41 Lo 56,
in mibstance, that sl m=as & girl 17 years of
sge u=nd living with her parents al 38 zast
Ehitlock street, Sals laske City, snd that on
the 28th day of Cotober, 1001, st shoul 73150
Fo M. while she was prepsring to £0 %o mmiual,
the defendsnt eslled her on the Selephor
told her he wonled to t2lk o her, withous
tellin: her what he wantad to $alk asboot, sad
that thereupon ghe et Liz ob the corner of
2nd Esgt and ¥hitloek st about & quarter to
Right where she got into his car and they went
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for & 438, golng i'ii‘;ﬁ to Dreper srriving
these sbomut §:30 wheps they stopped cul sat
snd talked and fyoe wheose they onse lack 4O
talt lake City and west up Rist Gouth %o the
reservoir, apperently in Puilays Seyon, nre |
riving there aboul sleven o'elock, &b which 8\
plsce they hel sexual interecuras, nfter which };’
he copried nox lLowe appiving Ghere sarly i ‘
the saFnings iout 4530 oy § otelock lu the
s iz e only evidex ‘a
recars st teads bo counpeol She delenlnid ' ,[\
¥ith the offense. : ,\
e svideoce ¢14 dlscicue el the dew ,; \
feadnnt cod prosecutria were soguslinied =i ")'; "\
;
sch oloer in thel thay sure exployec &% L.e /ﬁ
ff

suce place, the SLuFGCYSEL'S homs on Doyt |
Seuth Jesplc, faw & pericd of sbost of wontbs |
pricr o the Liue 1o cusstlon, yeb there is
wthing 1. that sccueiatenes Licot indlested {
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soything out of the ordinmary between them.

0n direct examimation, the prosecutrix
made the following stctement:

Q. 3Berbare, have you had some

sexurl eduestion in school,
and in your home? 4. Yes,
I tieve. (Lines, 18, 17 & 20
T. 81).

and on cross exsmination she testified:

Q. Do you ever go out with boy

friends? ’

A, Yea. (T. 55, lines 7 snd 8).

The defendant testifled im bis own Do
belf, (©. 63 to 74), wherein he gzave a full
end corplete account of his sotivitises cn
October 26th and 30th, the substanee of which
iz a8 follows.

The defendsnt hn? been on hils vacetion
for a week and was planning to spend s week
in Los Angeles berlcre rotusning oo work. On
the morning of the 26th he started to repair
his car for the trip ard packing his things.
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-5
Be lived at 2879 West 3rd Scuth.with his

pife and three children. About &4 P. L.

on the 25th be and Bis vife went to the
State Filaance Company and borrowed §l4C.00
vith which to make the trip. (See Exbibit
1). Upon return froe the Finsnce Co., he
finished repairing tie heater om Lo cux
shile his wife prepsred dinncy, they hud
dinper around 6:30 or ? otclock after

whieh ir. snd ¥Frs. kills went Lo Crand
Central isrket on $th Scuth and ¥min Street
where ther 414 some shoppin:, leaving thore
sbout B o'eleock and went to the Liguor Store
end then beck home. Shortly ofter srriving
home ti:is time sore friends droppeld 1la znd
tiey hed a party which lasted until after
gld-night. Mr. and ¥rs. ¥ill:c curried the
last of these frisnds, 'enry Colding, home
between 12:30 &nd 1 o'cloek &. H. fetoier
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3Cth, after which they rc<turned howme and she
did saxe ironing wi.ile he took a Nep before
leaving for California at Four that morning.

This story 1s corroborated by the testi-
wony of Ers. Xills, (T. 56 to 63; Henry Colding
82 to 85; Bernard Gordon 78 to 82; Xarion
¥ills, 75 to 78).

The District Attorney attempted to dis-
credit the testimony of Xrs. kills and karion,
on the theory that they were the wife and
son of the defendant. I can conceive of a
women perJjuing herself for her husband in
some casesg, but this is the type of case
where you dont't find wives coming to the
rescue to protect a2 husband whom she sus-
pects of being unfalithful; while on the
other hand, any woman would be less than a
wife 1f she did not coxe to the rescue when

she knows her husband was, ic ract, by her
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side at the tiwe he is mecused of tel.ur -
faitbhful. Merion, the son, was an honor stu=
dent in Vigh Scizzl ¢ o) &t vne tise on fonor
Yersber of thLis Court, to wihilch thic court can
take ludiciel notice, e tostified tout when
he came home from wor: sboud 11:30 thot nisht,
bis father and some nore [ecple were in the
front room playing ¢ :ds, or sormething.

Bernard Gordor and Fenry Scliing are bLotb
totally disinterested witnesses. They are the
ones that ealled st the :11lls home that ever-
ing and played cardc snd nod sopme Jrinks,
they coculdn't be zist-ken =z to who wag ilhere.
The Distriet Attormey %ricd %o rmoie 4% an-
pear that the ccesssion could icve besn souc
other tize, but the evidence is very clet 3
and c@n?iaeing'&s to the dnte or time In
questizn. Both Gordon tnd Colding were very
positive thet it wes tho nlght before ¥ills |
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aBe
left on his weacstion. The reeson for Gordu.u's
bein: there was Lo collect & till before rills
got auny, and Coldiay went there purposely o
celcbrste bis leaving.
¥{llisme ve Stalc 18 n cese Jirvectly in

point. There tue prosetrix positively ldenti~
fied the delfendmnt ss being tha wan thal Gle
tacked her. Three other wilnesses positively
{dentified the deleninnt as bBeln; the snn they
sow under eircusstences pointing $o bis sullt.
the defendent sod severnl of iz wiinuazes
tegiiflel &3 io Rhis whepeciouts ak the i
of ihe oifense wmns being comnitied. The ioe
fe:lapt waz convicted and in reversing the
eonvieticn, the ecurd snld: &t pe_ e 938,

*It is troe ihoi this hss held

eany tises thot there 1B B0 rule

of law wiloh forbids & jury to

copviet for the erime of rope op

the uncorcviorsted testimony of

the prosesutriz, provided they

sre sntislisd beroud &8 reocone

ahle doubt of the truth of her
testizony. It does notl follow
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hovvever, that a convicticn
upon sueh testimony is to be
artitrerily sustained under
4ll CcircumsSsBnceS....ceecee
This court lces nct held with
some thau, s a matter of law,
rape cunnot Le estadblished by
tue uncoroborated testimeny of
Lle prosecutrix, but in common
wich all courts veco_nlze tualk,
without su2" coroboration, hor
testimuny L8t Le clear andg
c-uvoneing.  and, where the
testimony of the prosecutrix
bears uwopon i1ts face inhcrant
evidence of iwurovaviliiy,
therc should be corsboraiion vy
otiier evidence, connectiu:; the
defeniant with the commission
vl the crime. The law is that
si€ 1ife or liberty of a
citizen shali be iskeu only in
case the ri nt to do so is es-
valLlisiied beyond all reascnable
doubt; apnd while there is no
law wi:ieh forbids & jury to
cenviet of rane on the uncoro-
borated testimony ol the pro-
seeoutrix, providel {(hey are satis-
Iied beyond 8 reasunable doubt
of the truth of her t==timony,
yet Liie Cuui ts Lave wiways e~
ce nized tne dsmarer of convic-
w10t Ol Ber LucuivuoruLed Jes8ile
rony, and the estivon: of the
prosecutrix, if inbereutly
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improbable and uncoroborrted,

will not Justify or support a

conviction; as the only ret-

soncble conclusion in such

cases 1s that such verdicts

are ti.c result of passion

or prejudice, aad therefore

coatrary to law.®

Io Qescridin- the itestiwony of the pro-

sec b1 ix the court used the rhrase “Imherently
improtable.® In ths ease st Lar e prose-
cuirlx is & teen-ace girl vith sex educniion
sod gces out with boys. On matters of this
kind sirls sre prome to be untruthful and
w#ill go to alxoest any lengillh to eonoesl =zund
protect thelr boy friends. Im this case
Barbare stesrted out with 2 falsehood on her
lips; she told her perents she was polng %o
mitusl viou ghe kKnew she was going on & dnte.
the went on a deote and sten she wos cslled
in guestion abkout it she nowed B8 mpn she
only knew & few waeks before, wior she had

net st work. There was no petliing e sther
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signs of affection ot work, cther $.on knowlug
each othcr at work, hhcre was no sssociation
between thcam, they ka!® not Ycea cut on dates
before 2:3 new proetisally rnothing of esch
other except seeing each other &t work. In
this we claix that it is inherently improbable
that this zirl would pley booky from Church
end go on 8 dite with a stranger without
knowing where she wss going or what [or.
It 12 more llkely she had & dste with some
of her boy friends whom she knew and with
whom she La@ been out with before and when she
got egught in hexr sins she had to find &
scape gont on whom to plece the Llsape.

This brings us o Point 2.

THE JULY ORPVI(USLY DISHEGARDED THE COURT'S

In Instruction Bo. O, 7. 14, the c.urt

lostruciel the Jury as follws,
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* I Instroct rou that the
accusation xade agninat
Lo defendnnt £ ohe ey
SO0 anke ang hard to Mﬁﬂ
wgc WQQW
s your Suty to exaczine the
evidence glven Wy Barters
Broadwatsr with care and
esution end glve it such
welgbt and m as you
beleive the of

And In ipetruetion Xo. 6, T. 15, the court
said:
- I mwm you ﬁza% zé“ss

ﬁw@tﬁmm
witoess. The fogt $hat he
stande scoused of cwime is

no evidense of his gulls

and I8 no resson for rejscting
Lis teotimoey. Howewvey

Ioe gﬁglﬁ aﬁ@% tis testie-
2oDy saul 88 you velgh
the testioony of W gthay
Sitouas.*

Instruetion ¥o. 9, T. 18, efter defining
resgonctle doudd snd other moilers, concluded

ded by the Institute of Museum and Library Services
by the Utah State Library.
tain errors.
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with this pararraph;

* To warrant you in convicting
the deiendant, the evidonce
sust, $0 your minds, exclude
vvary reasonable hrpothesis
other then thet of *te gpullt
of the defendant. 7That 1s to
say, if after an entire cone
siderstion and comparison of
all the testimony in the cnse,
you can reasonably explasi:
the facts given in evidence
on sny reasonabls ground
other than the guilt of the
gg;euﬂant. you should ®c:qilt

X "

Now if the court will review the testi-
moLy again- it will mi the following com
‘parisons.

1. At the tize Barbers says the delen-

dant called her at her home, the testimony

of defendant and bis yiz‘e:%;: ggvzng dinner.
€. At the tizme she says he plcked her

up at 2nd East and Whitlock Avenue, the de-

fendant and i.is wife were at Crand Central

Barket, uth South and Main Street, according
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To thelr testironny.

3. At the tice che says sho waTt belng
revished By the reservoir, sore tl1:c around
11 otclock %0 1 ot2loct A, K., tba'tcstimny
of ¥rs. ¥ills, ¥arion Eills, Bernnyd Coxdon,
the Barber, lienry Celdins and the defendont
shows that he was &l home having a party.

and 4. At the time she says she ot
home around 4:3C or 5 otclock that morning
the defendant had been gons &t least an
bour on his way to Los Angeles.

There were Four(4) crvedible witnesses
whe eorroborated the tegtizony of the defenw
dagt sgainst none for the .roscecutrix. #ith
this state of the svildence, upon what theory
can 1t be said that the jury pnid any sticie
tion to the court's instructions or the evie
dence of the defealdant?
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The answer 1is piain, the Jury srbitrorily
took the testimony of the prosecutrix, und
totally disregarded all other eviucnce and
instructicns of the eccwrt, und convicted de=
fendand, and s8 stated by the (klahowma court
in Silllses vs stute, ® the oaly ressonable
conclusion $o be reache. is wbat the vioxrdict
¥ss the rcouwlt of passion or prejudice, wnd
thereiore comtrary uwo Luw®,
In Bufford vs siste, 141 so. 355, the
Supreme Court of Alsbexa seid,
* Botwithstanding incomelusive
and speculative cimmtaatwl
evidence supportins mansizu hter
eonvietion, appellste e ewt
shonld vacave verdict ocurweighed

by faets, prommbilities md
exculpating circumstances.®

This yriposition iz & kruiem that need

oo suthericies in suncoprd,
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g As pointed out above in the #illiams case,
nw Jjury obviocusly disregarded the evidence and
fhe court's instructions and the only reasonsble
fqﬂﬂnation for such is prejudice and passion.
fs pointcd out by the court in its imstructions
Fo. 5, this kind of ¢harge is cus: to coke and
ﬁarﬂ to defend. It is tic kind of cuse tiut
?Qﬁturally ruises the aninosity and prejudice
in people anywhere sand ot any time, znd esjcclally
so where 2 Negro =2n 8ad %hisc women are in-
volved. This being tie case, we respectfully
subzit thet thie court erred in denying defen~
dentts =ction for a new triel and tuat the same

should bs reversed znd resanded.

Respectfully subzmitted,
D. ¥. ¢liver

Attorney for Appellent.
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