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IN THE SUPREME COURT OF THE

STATE OF UTAH

STATE OF UTAER, :
Plaintiff-Respondent,
-vs- : Case No. 16518
ZUGENE ANDREINT,

Defendant-Appellant.

BRIEF OF RESPONDENT

STATEMENT OF THE NATURE OF THE CASE
The appellant was charged with agcravated assault
in violation of Utah Code zZnn. § 76-5-103(b) (1953 as amended).

convicted on April 25, 19792, cof simple assault in

violecion of Utah Code Ann. § 76-5-102 (1953) as amended.

Ths hesnma affirmance of the conviction
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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STATEMENT OF THE FACTS

On June 10, 1978, James R. Priano entered the
Savory Club in Price, Utah to speak with Billy Crissman
about donations for a school reunion. While the two men
talked, the appellent entered the room, went behind the
bar and then becan beating Priano over the head and back
with a pool stick. (R. 13-14) Priano fell onto the bar
and the apvellant grabbed Priano by the hair and poked
him in the forehsad with the cue. (R. 15} Prianc tried

to =i the pool

w

ick out of the aAppellant’s hands and

two men finally separated the Appellant and Priano. (R. 66)

After peing separatecd the Appellant stated that if Priano

®

ver said anythincg o his wife acain, he would kill Priano.

Priano care toward rpprellant; the Zppellant threatened
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ARGUMENT
POINT T
APPELLANT'S CLAIM THAT HE WAS NOT
ALLOWED TO TAKE DEPOSITIONS IS
WITHOUT MERIT.
A

THE CLA&IM IS NOT SUPPORTED
BY THE RECORD.

Lppellant's brief at pages 13 and 14, states that
a motion to take depositions was filed with and denied by
the lower court. ©No such motion has been placed in the
recerd on appeal: no order denying the alleced motion appears
in the record. There have been no supplemental materials
inclucded 1in the record on appeal that relate to a motion to

take depositions. The only request for material from the

Trcosecotor was & moticn for exculpatoryv evidence. (R. 135) The
trcegecution comniied with this recuest (R. 16).

The appellant has failed to incluce in the record
consideration of

s held that

1T will not consiler facts not nroperly supnorted by the

o., 588 P.2d

Rule 75(p) (2}

's brief must contain "a concise

"
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failed to comply with this rule since the allegation that
a motion for depositions was filed with and denied by the
court cannot be substantiated by the record. Respondent
contends that this rule requiring substantiation by <he
record is applicable to a criminal case. Rule 8l(e) of
the Utah Rules of Civil Procedure provides:

These Rules of procedure shall also

govern in any aspect of criminal

proceedings where there is no other

applicable statute or rule, provided,

that any rule so applied does not

conflict with any statutory or

constituticnel reguirement.

There i1s r criminal procedure rule specifically dealing

with braz on appeal or the need for substantiation of

material facts by the recoré. FRespondent, thereore, subm

s content

counsel is concerned
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not properly before this Court.
B
THE APPELLANT HAS FAILED
TO SHOW THAT DEPOSITIONS
WERE NECESSARY OR THAT THE
ALLEGED DENIAL WAS PREJUDICIAL.

The appellant contends that a motion to take
depositions was made and denied and that those depositions
would have been used to cross-examine witnesses at trial.
However, the appelliant fails to allege facts indicating why
the depositions were needed. There is no showing that
acdditional infcrmation would be revealed or that the
witness could not be present at trial. ©Nor is there any
allegation that the witness was a material witness.

In State . Wielsen, 522 P.24d 136¢€ (Utah 1974)

this Ccurt held that it was not error to denv the taking
pCcsitinns excert when & meterial witness was about to

leave the state or was so ill or infirm that he was unable

o attend the trizl. The Court explained that Utah Code Ann.
T 77-46~1 and § 77-16-2 (1°953) limited the right to take

femositicns im criminal ceses and unless the conditions set

fortn in those statutes were met, no deposition could be
TaNer Theee trovisicns read as follows

efendant charged
ance in ofiice—
+e.—iWhen a

tOo answer a

=t
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charge for a public offense or malfeasance

in office he may, either before or after

an indictment or information, have witnesses
examined conditionally on his behalf as
prescribed in this chapter, and not otherwise.
(Emphasis added) .

77-46-2. Bpplication for examination.—When

a material witness for the defendant is about
to leave the state, or is so ill or infirm

as to afford reasonable grounds for appre-
hending that he will be unable to attend the
trial, the defendant may apply for an order
that the witness be examined conditionally.

This court's analysis of these statutes in State
Nielsen is similar to that used by other courts. Depositic
in criminal cases were unknown at common law. For this
reason the authorityv to permit the taking of depositions i
criminal cases is derived from statutory law. See State v.

Berry, 520 P.2d 538 (M. ; Williams v. State, 19 Md.:

582, 313 A.2¢ 750 (19¢%<¢:: Blanchard w. Steate, 21 OLl.Cr. %

207 P.26 (1ge3) "Depceitioneg in cririnal ceéses cannot be
taker in of stat
Beker v 22)

.28 842

tnat the statute fined The onle

e talen v oCcriei-s cazes arnd *haet 1if trhrpce crn A=<

e aren 1T SlTLANe. Caggefs enc thet ii tnose conaiTlIons
ere not met, dencsiticrne e I onoT Te taker cotlervicgel”

i8N

c. a% 82
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The Appellant argues that Rule 81(e) of the
Rules of Civil Procedure gives the defendant in a criminal
case the right to depose any person. Rule 8l(e) states:

Application in Criminal Proceedings.
These Rules of procedure shall also govern
in any aspect of criminal proceedings where
there is no other applicable statute or rule,
provided, that any rule so applied does not
conflict with anv statutory or constitutional
reguirement. (Emphasis added).

Utah Code 2Znn. § 77-46-1 and § 77-46-2 clearly refers to the
taking of depositions in behalf of a defendant in a criminal
case. Since those provisions conflict with the broader
zuthorization in Rule 81 (e), that rule cannot allow the
defendant in a criminal cese to depose "any person” without
restriction. The language of Rule 81l(e) limits its applica-
bility beceause there is [an] "other applicable statute or rule.’
not have an inherent

2z criminal case.

{1971). The imposition
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take deposition is

states. For example,

available if "good

.23 731 (Texas 1567).
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that the cdefendant must at least
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2oma voieer wrho devositions are needed. In Colorado,
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depositions mav be taken in criminal cases where there is
some reason to believe that the witness may not be availabl

at the trial. ZXelly v. People, 121 Colo. 243, 215 P.24d 33¢

343 (1950). There is no indication that the witness here

could not be present at trial.

The decision reached in State v. Nielsen is sensi

A defendant is allowed to take depositions when the witness
would not be available for examination at trial. Wwhen the
facts do not indicate that the witness would be unavailable
depositione zre not necessary and their implementation migh
only cause delav. In this case, the appellant has not shos
that the facts and circumstances of the case necessitated

the taking ¢f depositions. The appellant alludes to the ci

of State v. Geurts, 11 Utah 23 345, 359 P.2d 12 (12€1) whic

State !

kv the Cour

tuaticn here.

en 1t othe 0

i
rt
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o
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tqytake depositions were denied and such denial was error,
the appellant has not shown that he was prejudiced thereby.
The record does not show that depositions were necessary,
that the witness was "ill or infirm" or that he could not
be present at trial.

POINT II

EPPELLANT'S RIGHT OF CONFRONTATION

HAS NOT BEEN DENIED SINCE CROSS-

EXZMINATION WAS PROPERLY LIMITED.

Appellant contends that his right of confrontatinon
was viclated because cross-examination of the victim, 2rianc,
was restricted. It is & well-settled principle of law that
the externt of cross-examination is & matter which lies within

the sound discretion of the trial judge. State v. Anderson,

n 22 276, 4¢5 P.ZE& €804 (1972). This discretion will

W
I

n
ot
[\
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thet ras unduly resitrictec (See Lppellant's
Zriel at ki tre i art Tre v di wed irrelevant
TronrCoiTinTEITive ¢ oz 3 ioninc. ; xaminer mav not
E lrrel for no new
TLow DUz he examiner's

acts proved or
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assumed. McCormick on Evidence, § 7 at 12 (1954). Further

the trial court was concerned with the dialogue on page 15
the transcript not because it mav have been hearsay but bec
it was irrelevant and argumentative.

This Court has consistently held that, even in
criminal cases, the field of cross-examination is largely
within the discretion of the trial court where ruling will
not be disturbed except in cases of clear abuse of discret!

State v. McIrntvre, 92 Uteh 177, 66 P.2c¢ 879, 888 (1937).

=1 to be very
cere’ ol itate long
befcre ucoments upcn the
ground ial court either
restricted or enlarged the scope of
crcss-examinaticon.

.24 101¢% 1y StTate v, cectas, S5¢€4 T.Za 1X86G (Ut
2977); Stete v, CTuorkie, U2 =040 To40T leTEh;
27 Uteah 2¢ Z76, 4 Tozd S04 (lenly In State v
s Ccourt sglatvel that even e€nould the triel court
. 5 B —e o - ; e Y.
e [SPSTRRE LT P S ) T T L B < il =
Tl Sle grrow LTOCTAT & gnTwWivo Ead rEC
S oo T TLC - - - - - PR
223y LIlT - ZITUZL g e [RRC LT, T
ne CLUCE srvIUlocazls ol SRR S vioot oI ooy
Iaiiel o LY A oo Llon . SO L - T e
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argumentative questioning in order to preserve a defendant's
Sixth Amendment rights. The Appellant was not prejudiced
by the court's rulings; counsel was allowed to rephrase his
guesticons and should have introduced additional evidence
rather than commenting on matters not in evidence (R. 40,127).
The trial court, therefore, correctly sustained
certaln objections since counsel's form of guestioning was
improper. The Court &id not abuse its discretionary powers.
CONCLUSION
Appellant's allegation that he reguested tc taxe
devositions and thet such request was denied is an unsubstantiated
claim. The record does not support the existence of anv request,
notion and/or denial of a motion. Furthermore, the Zppellant
nwas not shown why the alleged derositions were needed or that
nis cass=. Therefore,
reguest to take depositions
merit. It is not prcperly

considered.

refused to allow Appellant's
cross—examination

G1d not abuse its

argumentative forms

rretected Ly the right of confrontation.
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i 1 i i rendered in the court
this Court to affirm the conviction

below.

Respectfully submitted,
ROBERT B. HANSEN
nttorney General
CRAIG L. BARLOW
rssistant Attorney General
Attornevs for Respondent
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