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JURISDICTION
The Utah Supreme Court has original jurisdiction over this appeal pursuant
to article VI, section 4 of the Utah Constitution wherein the Court is vested with
the inherent power to regulate all matters concerned with the practice of law,

including admission of persons to practice law within the State of Utah.

STANDARD OF APPELLATE REVIEW
The most recent application of the standard of review in an appeal from a

failure to pass the Bar examination may be found in In re Petition of John

Randolph-Seng, 669 P.2d 400, 401 (Utah 1983) wherein the Court stated: “‘Relief
is granted only where [he can prove] arbitrary or capricious conduct on the part of
the Bar Examiners or in the administration of the examination, or [he can show
that] extraordinary circumstances [of his case] require passage to prevent
manifest injustice.”

This standard was slightly modified in March 1991 and incorporated into
the Bar Examination Review and Appeal Procedure which was approved by the
Court: Relief shall be granted only upon showing that the Petitioner failed the
examination because of a substantial irregularity in the administration of the
examination which resulted in manifest unfairness or because of mathematical

inaccuracy in the scoring process.



Under either variation, the burden of proof is on the Petitioners. In re

Randolph-Seng, 669 at 401 (citing In re Thorne, 635 P.2d 22 (Utah 1981)); see

also Younger v. Colorado State Board of Bar Examiners, 482 F. Supp. 1244 (D.

Colo. 1980); Petition of Wayland, 510 P.2d 1385 (Okla.1972).

DETERMINATIVE CONSTITUTIONAL PROVISIONS AND RULES
A. United States Constitution, Fourteenth Amendment.
Utah Constitution Article VIII, Section 4.

Utah State Bar Rules Governing Admission.

O 0 W

Bar Examination Review and Appeal Procedure, Revised March
1991.

E. Utah Bar Examiner Committee Grading Handbook.

STATEMENT OF THE CASE
Initially, mention should be made that petitioner Kathleen G. Arnovick took
and successfully passed the February 2001 Bar examination. She was admitted
by this Court to practice law on May 16, 2001 and thus her claims should be
considered moot. Petitioner Cox and Petitioner Wansker’s claims remain.
This matter is a petition for review of the Findings of Fact and Final

Determinations of the Board of Bar Commissioner’s (the “Commission”)



Executive Committee denying Petitioners’ admission to the Utah State Bar.
Petitioners sat for the July 2000 Utah State Bar Examination (the “July Exam”).
After receiving notice that they had failed, they filed their Petitions for Review
shortly before the November 3, 2000 deadline. The Bar's Admissions Committee
prepared Findings of Fact and Recommendations on December 29, 2000,
recommending to the Commission that the Petitions be denied. Petitioners filed
Responses to Admission Committee’s decision (“Responses”). These
Responses, along with the Admission Committee’s Findings and
Recommendations, were submitted to the Commission’s Executive Committee.
The Executive Committee heard argument from Petitioners’ attorney and the
Bar’'s General Counsel at a specially scheduled meeting on January 8, 2001 and
later issued Findings of Fact and Final Determinations on January 19, 2001,
denying Petitioners’ claims for relief. Pursuant to the Bar Examination Review
and Appeal Procedure, Petitioners filed timely written notice of appeal seeking

the Court’s review of the Executive Committee’'s decisions.

STATEMENT OF FACTS
Petitioners were among the 232 applicants who took the July Exam. [R. at
TAB O & Addendum 7] They were not among the 204 applicants who passed.

[R. at TAB 1 & TABS 9,10,11 & Addendum 3] The July Exam’s pass rate of



87.9% is comparable to the average pass rate of 87.85% for the last 20 Bar
examinations and well within the range of pass rates over the past 10 years. [R.
at TAB E & Addendum 4] The July Exam consisted of one day of 200 multiple
choice questions on the Multi-State Bar Examinations (the "MBE”) and 11 essay
questions. [R. at TABS 9,10,11 & Addendum 3] The essay portion of the Bar
examination generally consists of 12 essay questions and each question is worth
five points for a total of 60 raw essay points. [R. at TABS 9,10,11 & Addendum 3]
A total of 55 raw essay points were possible on the July Exam due to the
elimination of the torts question after the examination was administered. [R. at
TABS 9,10,11 & Addendum 3]

The Bar Examiner Grading Committee (“Grading Committee”) met on
August 18, 2000 to grade the essay questions. [R. at TABS 9,10,11 &
Addendum 3] The Grading Committee assigned to grade the torts question
attempted to conduct the scoring calibration procedure set forth in the Utah Bar
Examiner Committee Grading Handbook (“Grading Handbook”) to ensure the
validity of the question. [R. at TABS 9,10,11 & Addendum 3] The Grading
Committee determined that the question was defective and that it did not fairly
assess the applicants’ knowledge. [R. at TABS 9,10,11 & Addendum 3] The

graders consulted with Bar staff as well as the Director of Testing for the National



Conference of Bar Examiners and the torts question was eliminated from
consideration from the July Exam. [R. at TABS 9,10,11 & Addendum 3]

A final score of 130.0 is required to pass the Bar examination. [R. at TAB
1] The average raw essay score was 28.96 on the July Exam. [R. at TABS
9,10,11 & Addendum 3] The average MBE score for all applicants was 144.17
on the July Exam. [R. at TABS 9,10,11 & Addendum 3] The average passing
final score for all applicants was 147.69 on the July Exam. [R. at TABS 9,10,11 &
Addendum 3]

Mr. Wansker, an Attorney Applicant who was not required to take the
MBE, had a final score of 120.94. [R. at TAB 11 & Addendum 3] He scored 21
raw essay points out of 55 possible points. [R. at TAB 11 & Addendum 3]

Ms. Cox, a Student Applicant, had a final score of 127.81. [R. at TAB 9 &
Addendum 3] She scored 23 raw essay points out of 55 possible points and had
a MBE score of 123. [R. at TAB 9 & Addendum 3]

Ms. Arnovick, a Student Applicant, had a final score of 126.39. [R. at TAB
10 & Addendum 3] She scored 21 raw essay points out of 55 possible points
and had a MBE score of 126. [R. at TAB 10 & Addendum 3]

Under the Bar’s reappraisal procedure, applicants who fall in a range just
below the passing mark of 130, i.e., those with final combined scaled scores

between 129.00 and 130.00 are entitled to have their essay answers re-graded.



[R. at TAB G & Addendum 5] After the Bar received all applicants’ final
combined scaled scores for the July Exam from the National Conference of Bar
Examiners, there were five applicants who had scores between 129.00 and
130.00. [R. at TAB Q & Addendum 7] Those applicants’ essay answers were
reappraised and subsequently resulted in passing scores. [R. at TAB Q &
Addendum 8] Petitioners’ final scores of 120.94, 126.39 and 127.81 did not

qualify for reappraisal. [R. at TABS 9,10,11 & Addendum 3]

SUMMARY OF ARGUMENTS

In order to prevail on their claims, Petitioners must demonstrate that the
content and/or the administration of the July Exam violated their due process
and/or equal protections rights. The test to be applied to such claims in a bar
examination context is a rational basis test. The record reflects that the Utah
State Bar had a rational basis for their actions in conjunction with the July Exam
and that their conduct was neither arbitrary, capricious or fraudulent. Petitioners
must also show that that their failure to pass the July Exam was because a
substantial irregularity resulted in manifest unfairness or that there was a
mathematical inaccuracy in the examination scoring process without which they
would have passed. That standard does not require that an examination be

flawless. In fact, the July Exam was not perfect, but any irregularities did not



result in “manifest unfairness” to the applicants, including Petitioners. An entire
Bar examination where nearly 90% of the test-takers are successful should not
be declared invalid because there may be alternative or even better methods

available to the Bar in the examination or appeal process. Petitioners’ failure to

pass the July Exam was due to their poor performance and low test scores.

ARGUMENT
Bar examinations have been universally upheld as proper tests of fitness

and qualification for the practice of law. Schware v. Board of Bar Examiners of

N.M., 353 U.S. 232 (1957); see also Chaney v. State Bar of California, 386 F.2d

962 (9™ Cir. 1967), cert. denied, 390 U.S. 1011, reh. denied, 391 U.S. 929; Inre

Thorne, 635 P.2d 22 (Utah 1981); In re Petition of Pacheco, 514 P.2d 1297 (N.M.

1973). States have a strong interest in assuring that those licensed as attorneys
are competent and have determined that one of the most reasonable, albeit not
perfect measures of competency are test scores. Id. The Court has previously
recognized that the Bar examination is a proper test of fitness and qualification

for the practice of law. In re Randolph-Seng, 669 P.2d 400 (Utah 1983).




L APPLICABLE LAW.

A. Legal Framework

The power to admit persons to the practice of law in Utah is vested by the
Utah Constitution in article VIII, section 1 to the Utah Supreme Court. The Utah
State Bar admits no one to the practice of law, but assists the Court in the
exercise of its constitutional authority by processing applications and
administering the Bar examination twice a year. The Court has observed that the
Bar, when determining the qualifications of applicants and administering the
examination, acts as an “arm of the Court”. In re Thorne, 635 at 23. While acting
for the Court, the Bar is not a state agency nor is it subject to record disclosure

requirements generally applicable to government entities. See Barnard v. Utah

State Bar, 804 P.2d 526 (Utah 1991). The Court’s review’of a Bar examination
petition is not on the same footing as the review of a judgment of a trial court, nor
of an administrative agency. In re Thorne, 635 at 23. In exercising its ultimate
authority, the Court generally,” deems it appropriate to repose some confidence
and trust in the [Bar Commission’s] actions by indulging some deference to its
findings and judgments . . . the Court should not disturb what the Commission
has done unless a petitioner clearly demonstrates he has been treated in an

unfair, unreasonable or arbitrary manner.” Id. at 23.



The Utah State Bar has adopted Utah Supreme Court approved rules
applicable to the admission of the practice of law. Of significance here are the
Rules Governing Admission (“Admission Rules”) [Addendum 1] and the Bar
Examination Review and Appeal Procedure (the “Appeal Procedure”) [Addendum
6). The latter, although not formally incorporated into the Admission Rules, has
also been approved by the Court." The drafting, review and grading of essay
questions are conducted in accordance with the Grading Handbook [R. at &
Addendum 6].

B. Constitutional Considerations

Petitioners raise questions concerning the legal sufficiency of the content,
administration and grading of the July Exam. In assembling a panoply of alleged
deficiencies, they assert that they were denied due process and equal protection
under the United States Constitution. The Court has recognized that the
admission and testing process involves a liberty or property interest protected by
the due process and equal protection clauses of the Fourteenth Amendment. In
re Randolph-Seng, 669 at 402.

1. Due Process

The Court has also recognized that it is not the role of a court to re-read

essay answers for the purpose of re-grading in order to satisfy due process

' The Court recently requested the Bar to physically insert a slightly modified version of the Appeal
Procedure into the Admission Rules. The Bar filed a petition pursuant to these directions and the

10



requirements. In re Thorne, 635 P.2d 22 (Utah 1981). Rather, the Court looks

for arbitrary or capricious conduct leading to manifest injustice in the examination
result. Id. This view has been adopted by a number of jurisdictions. For

example, the Alaska Supreme Court has concluded that in order to establish due
process violation, “the challenged procedures must be so irrational or arbitrary as

to shock the universal sense of justice.” See In the Matter of the Application of

Obermeyer, 717 P.2d 382, 386 (Alaska 1986). The Ninth Circuit has also
weighed in on this issue: “Inability to pass the examinations, which are
successfully passed by other applicants, will, of course, not be inquired into by
the Court. If any dissatisfied applicant can show that he was denied passage . . .
through fraud, imposition or coercion [or treated unjustly or unfairly] . . . this Court

will be willing to listen to his complaint.” See Chaney v. State Bar of California,

386 F.2d 962, 967 (9" Cir. 1967) (quoting Staley v. State Bar, 109 P.2d 667,

670-1 (1941)). See also Hooban v. Board of Governors of Washington State

Bar, 539 P.2d 686, 688 (Wash. 1975) (“general rule is that courts will not set
aside the determination of bar examiners as to an applicant’s legal proficiency
unless there is a showing of fraud, coercion, arbitrariness or manifest

unfairness.”) (citations omitted); Scinto v. Stamm, 620 A.2d 99, 106 (Conn. 1993)

(“courts have consistently refused to embark on any inquiry into the integrity of

examination results in the absence of clear and unequivocal allegations of

changes were approved on April 30, 2001. 11



probative facts that would establish fraud, imposition, discrimination or manifest
unfairness on the part of bar examiners.”).

Moreover, the Tenth Circuit has explained that although due process
principles would not necessarily prevent the subjective grading of examinations,
an unqualified right to re-take the examination satisfies due process

requirements. See Lucero v. Ogden, 718 F.2d 355, 359 (10" Cir. 1983) cert.

denied, 465 U.S. 1035 (1984). A review of the In re Thorne, In re Randolph-

Seng. and Lucero cases reflects a logical, practical approach in that bar
examinations are not required to be perfect in every respect, but rather, should
be rationally related to the ability and fithess to practice law while being
aiministered in an essentially fair manner.?

The Seventh Circuit has even gone so far as to hold that although a bar
examination applicant is entitled to some procedural protections, due process did
not require that an applicant even be permitted to see his test answers and

compare his essay answers with model answers. Whitfield v. lllinois Board of

Law Examiners, 504 F.2d 474, 478 (7" Cir. 1974).

? Interestingly, both the Randolph-Seng and Thorne cases involved “defects” in the examination process.
In Randolph-Seng, apparently a flawed essay question had been eliminated from consideration. In re
Randolph-Seng, 669 P.2d 400, 402 (Utah 1983). In Thorne the applicant discovered on the first morning
of the test that no examination packet had been prepared for him. On the second day, the applicant
discovered that one of the essay questions in his packet was missing. This Court held that such
irregularities did not invalidate the examination or the applicant’s scores. In re Thorne, 635 P.2d 22 (Utah
1981).

12



A right to re-take the examination, and in some jurisdictions, a form of

review, then satisfies due process requirements. See, e.g., Jones v. Board of

Commissioners, 737 F.2d 996, 1103 (11" Cir. 1984) (right to retake exam up to

five times sufficient to meet due process concerns); Poats v. Givan, 651 F.2d

495, 497 (7" Cir. 1981) (right to retake exam four times suffices to overcome due

process challenge); Tyler v. Vickery, 517 F. 2d 1089, 1104 (5th Cir. 1975), cert.

Denied, 426 U.S. 940 (1976) (no hearing and unlimited right to retake exam
meets due process requirements); In re Mead, 361 N.E. 2d 403 (Mass. 1977),
cert. denied, 434 U.S. 858 (1977) (unqualified right to retake exam satisfies due

process); Scinto v. Stamm, 620 A.2d 99 (1993) (unlimited right to retake exam).

There is no limit to the number of times an applicant for admission to the
Utah State Bar may take the examination.
2. Equal Protection -
The equal protection clause of the Fourteenth Amendment requires that
when government acts, those affected must be treated in an equal and equitable

manner. Schware v. Board of Bar Examiners of N. M., 353 U.S. 232 (1957).

Courts have created fundamental doctrines specifying that the level of scrutiny in
an equal protection analysis depends on the class of persons affected. That is,
persons within a protected class invoke strict scrutiny of the action while others

are subject to either intermediate scrutiny or a rational basis test. Equal

13



protection principles in the context of a bar examination are demonstrated by the

case of Jones v. Board of Commissioners of the Alabama State Bar, 737 F.2d

996 (11™ Cir. 1984). There, applicants challenged that admission rules governing
the examination violated due process and equal protection. The Eleventh Circuit
explained that while the taking of a bar examination may invoke constitutional
protections, there are no fundamental rights at issue and a traditional rational
basis review is appropriate.

Despite the fact that the equal protection cases Petitioners raise in support
of their equal protection claims largely deal with alleged racial discrimination in a
bar examination context,® Petitioners have not asserted that they fall within a
protected class of persons. Their burden, therefore, is to show that they were
denied equal protection because there was no rational basis underlying the Bar’s

conduct in the examination process.

. THE JULY 2000 BAR EXAMINATION WAS LEGALLY SUFFICIENTLY
UNDER THE CONSTITUTION AND SUFFICIENTLY VALID UNDER
APPLICABLE STANDARDS
Petitioners assert that the July Exam as constructed, administered, and

graded, failed to provide a reliable, valid and fair assessment of their competency

to practice law. Therefore, they argue, they must be deemed to have passed, or

14



those who passed must be deemed to have failed. Absent from the creative
shotgun spread of allegations is the fact that the overall pass rate for the July
Exam was 87.9%. [R. at TAB E & Addendum 4] This pass rate is well within the
range of rates over the past 10 years which has been as low as 79.4% in
February of 1999 and as high as 94.1% in July 1998. [R. at TAB E & Addendum
4] The July Exam pass rate of 87.9% is nearly identical to the average pass rate
for the previous 20 examinations: 87.85%. [R. at TAB E & Addendum 4]
Petitioners do not dispute these statistics. The fact that the July Exam average
passing rate was well within the expected range is indicative that any alleged
irregularities related to the examination did not result in manifest unfairness.
Petitioners’ arguments assume that they would have passed the July
Exam if the test complied with all the additional and different standards and
practices they want to impose on the Bar. This assumption lies at the heart of
many bar examination grievances and accounts for courts’ reluctance to
exhaustively examine every alleged defect of an examination. Even if a “perfect”
examination process existed, there are always alternative, albeit equally “perfect’

methods of testing, and the potential for challenge becomes endless. The

question should be not whether the Bar has alternative or even improved means

® Those cases include: Avery v. Georgia, 345 U.S. 559 (1963); Paimer v. Thompson, 403 U.S. 217(1971);
Parrish v. Board of Commissioners of the Alabama State Bar, 533 F.2d 942 (5" Cir. 1976); and Tyler v.
Vickery, 517 F.2d 1089 (5" Cir. 1975).

15



available in its testing procedures, but whether the current methods it has chosen
are essentially fair and rational.

A. Administration Issues: Assignment of “Identifiable” Test
Numbers

The Bar provided Petitioners with a reasonable explanation of the test
numbering system it uses. [R. at TAB Q & Addendum 8] Part of the explanation
included the fact that student and attorney applicants are given a different series
of numbers because of test seating arrangements, e.g., attorney applicants only
sit for one day of the two-day examination. [R. at TAB Q & Addendum 8]
Petitioners allege that the anonymity of applicants was adversely impacted
under the system the Bar uses because, “...if graders were to have even limited
and cursory access to a list of applicants . . . anonymity would be immediately
and fatally compromised.” [Petitioners’ Opening Brief at 13]

It is axiomatic that anonymity is important in the examination process. lItis
the very reason why applicants are assigned test ID numbers rather than being
identified by name. Admittedly, some test ID systems may be better than others
and there is always room for improved procedures. But the Bar is unaware of
any foolproof system that will guarantee an examinee’s anonymity if a grader
gains access to a source containing the key coding information. There was no

breach of security during the July Exam where applicant anonymity was

16



compromised. [R. at TAB 11] Petitioners fail to raise a single fact or the slightest
evidence that such occurred.

The mere potential for wrongdoing should not invalidate an entire Bar
examination nor should it turn a failing grade into a passing one. See e.g., Scinto
v. Stamm, 620 A.2d 99, 106-7 (Conn. 1993) wherein the court commented:
“Courts have consistently refused to embark on any inquiry into the integrity of
examination results in the absence of clear and unequivocal allegations of
probative facts that would establish fraud, imposition, discrimination or manifest
unfairness on the part of bar examiners.” (citing, inter alia, In re Thorne, 635 P.2d

22 (Utah 1981). See also Hooban v. Board of Governors of Washington State

Bar, 539 P.2d 686, 689 (Wash. 1975) (“A simple allegation with nothing
more....is insufficient to establish arbitrariness in the conduct of the

examination...and there is nothing in the record indicative of fraud or dishonesty

by the examiners....”); Mississippi Board of Bar Admissions v. Applicant F, 582
So0.2d 377, 379-80 (Miss. 1991) (“In the present context...a complaining
examinee must offer more than bald conclusory language in support of his

claim”) (quoting In re Mead at 405). See also In the Matter of the Application of

Obermeyer, 717 P.2d 382 (Alaska 1986).
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B. Construction and Time Issues

Petitioners contend that deletion of the torts question - and the composition
of the remaining 11 essay questions - are flaws so fatal that they invalidated the
entire July Exam. The elimination of the torts question was clearly an irregularity
on the July Exam. It, in fact, may even had been a substantial irregularity. The
issues then become: (1) did the Bar have a reasonable basis for its decision to
delete the question from consideration; and (2) were Petitioners (and other
applicants) treated so unfairly such that they were subject to manifest injustice?

It was during the initial calibration grading process after the examination
that the graders discovered that the torts question was not fairly assessing the
knowledge of the applicants. [R. at TABS 9, 10, 11 & Addendum 3] Therefore,
at the point the torts question was determined to be defective, the examination
was over. As a practical matter, the Bar had three choices: (a) declare the
examination invalid and require applicants to re-take the test, most likely at the
next regularly scheduled examination period seven months later; (b) admit
everyone who took the examination regardless of their performance, or (c)
eliminate the statistically invalid question and score the remainder of the
examination. [R. at TABS 9, 10, 11 & Addendum 3]

The Bar’s Executive Committee found that declaring the examination

invalid and requiring all applicants to re-take the two-day examination at a later
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time would have been unduly burdensome and manifestly unfair to all the
applicants. [R. at TABS 9, 10, 11 & Addendum 3] They also concluded that
invalidating an entire examination would have been relinquishing the Bar’s
responsibility to administer the examination. [R. at TABS 9, 10, 11 & Addendum
3] Admitting everyone who took the examination regardiess of their performance
would have been an abdication of the Bar’s fundamental obligation to ensure
competency and abdication of the public trust. [R. at TABS 9, 10, 11 &
Addendum 3] The Grading Committee, the Admission Administrator and the
Bar's General Counsel, in conjunction with the National Conference of Bar
Examiners, determined that discarding the defective question was the most
acceptable and least problematic resolution to the real world problems
recognized by the Executive Committee. Under the circumstances, there was no
manifest unfairness. [R. at TABS 9, 10, 11 & Addendum 3]

Petitioners argue, on the basis of the report of David J. Gustafson, that the
decision to delete the torts question reduced the validity of the examination, and
that therefore, it is impossible to use the July Exam as the basis for an accurate

determination regarding the applicants’ competency.* [Petitioners’ Brief at 9].

* petitioners also observe that the issue of the dropped question could have been avoided if the Bar had
originally constructed a proper question in accordance with rules and guidelines, which of course, begs
the question. The Bar administers two examinations a year and makes every attempt to ensure the test's
quality. As far as records show, the last time an essay question had to be eliminated was in 1983. See
In re Randolph Seng, 669 P.2d 400 (Utah 1983). The Bar continues to make improvements, has hired a
new Admissions Administrator and has just concluded a two year review of the admissions process but
as yet has not implemented the recommended changes.
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While the Bar was unable to submit a psychometric report of its own in this
particular case to refute these findings, the undisputed fact remains that the Bar
made the decision to eliminate the faulty question in conjunction with the National
Conference of Bar Examiners, an organization which oversees and sets national
standards for the process of admissions, including bar examinations, throughout
the United States. (R. at TABS 9, 10, 11 & Addendum 3] The fact also remains
that the Bar chose a practical, rational response to a problem which treated
everyone equally and left 11 essay questions on the examination to test
competency in addition to the 200 questions on the MBE.

Petitioners assert that they were deprived of an opportunity to accrue as
many as five points upon the deleted torts questions — points that other
applicants may not have accrued. They also assert that by answering the
dropped torts question, they were deprived of time in which they might have
accrued additional points on the test which others may not have accrued. In fact,
Petitioners were in the same shoes as everyone else who took the July Exam.
Each of the essay questions is designed to take approximately 30 minutes to
answer and if an applicant chooses to spend undue time on one question to the
detriment of available time to answer others, an applicant exercises that
judgment at his or her own peril. [R. at TAB G & Addendum 5] Furthermore,

even assuming Petitioners had less time to spend on answering the five
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remaining questions in that particular session, that may - or may not have -
resulted in their earning a lower score on those questions relative to what they
would have earned had they devoted about the same amount of time to all six of
them.

Petitioners next contend that contrary to the Grading Handbook, some of
the essay questions required too many issues be identified and discussed within
the recommended thirty (30) minute time period. Without going into exhaustive
detail about exactly how many issues each of the eleven essay questions
contained, and whether the graders classified these issues as “primary” issues or
“sub-issues”, and how much weight the graders accorded to identification versus
the quality of discussion of each issue, it should be kept in mind that the
calibration process is designed to assure fairness and puts all the examinees on
an equal footing. Petitioners were not asked to perform a task that was more or
less burdensome with respect to any other applicant who answered the
qguestions. Their answers were compared to the calibrated “benchmark” answers
and graded accordingly. Moreover, the two questions that Petitioners cite as
containing too many issues were ethics and criminal law. Those two questions
received the highest average grades (“3”) of any question on the July Exam.
Again, the average pass rate on the July Exam was well within expected range.

[R.at TABS 9, 10, 11 & TAB E] and indicative of a normal examination. If, in
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fact, there were “too many issues” in the essay questions to answer in the
allotted 30 minutes, the passage rate should reflect the “manifest unfairness” that
ensued.

C. Grading Issues

Petitioners take another shot in their scattergun approach by attacking how
the examination was graded.> One of the claims is that elimination of the
defective torts question gave additional weight to the remaining eleven essay
questions. That may or may not have been the result but even if it were, the
issue is whether the practical solution to delete one question was arbitrary,
capricious and resulted in manifest unfairness. The Bar was unable to submit an
expert's assessment of the psychometrics of testing but the national organization
which oversees bar examinations was consulted before the question was
eliminated. Petitioners also complain that the graders’ qualifications may not
have been up to “standard,” but that they were unable to explore this avenue
more fully because the Bar refused to provide information relating to the graders’
expertise. This argument is discussed more fully below in the discovery context,
but suffice it to say that at a minimum, there is a potential nightmare relating to

the recruitment of necessary volunteers if they are sucked into disputes about

Sltis interesting to compare Petitioners’ claims with those put forth in the Tyler case. In that matter,
appli.cants argued that examiners merely should use model answers and predetermined standards in
grading. The court held, however, that these claims were “merely suggestions for improvement and did
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their professional qualifications. Bar examiners are selected and appointed by
the Commission. This is a reasonable explanation in response to the demand
that every failed applicant is entitled to information about 75 bar examiners in
order to determine if they are suitably qualified to draft questions and grade an
examination.

The next grading complaint is that the calibration and grading process was
unsatisfactory, e.g., insufficient time to calibrate and then grade the examinations
the way Petitioners think that they should be graded. Petitioners also assert that
the five-point grading scale may not have been carefully followed and that this
resulted in their failure to pass. The record is clear that calibration and grading
took place. [R. at TABS 9, 10, 11] Simply answered, whatever time was
expended by each of the 12 grading committees, the calibration and grading
process resulted in the normally expected range of passing and failing scores on
the July Exam

Petitioners argue that unacceptable grade compression which invalidates
the test resulted from a “bell curve” process employed on the July Exam. This
argument unfortunately arises out of misunderstanding based on the Bar’s poor
choice of language in supplying some of the requested information. Even

assuming that there is something suspect about employing a “curve” in the

not raise a fact issue as to whether the examination itself is rational.” Tyler v Vickery, 517 F.2d 1089,
1102-3 (5th Cir. 1975), cert. denied, 426 U.S. 940 (1976).
23



system, there was no actual “bell-curve” grading of essay questions. [R. at TAB
Q at paragraph 3 & Addendum 8] In the information the Bar supplied to
Petitioners, the Ethics Grading Committee's tally of how many applicants had
"5's",’how many applicants had "4's",’etc. was characterized as a “bell curve”
because the majority of applicants had grades of “3’s” on that question. [R. at
TAB Q & Addendum 8] As explained in a letter dated January 29, 2001, the
grading chair merely performed the exercise AFTER the grading was finished out
of curiosity. [R. at TAB Q & Addendum 8] The “bell curve” document was not in
fact, used in the actual grading process. [R. at TAB Q & Addendum 8]

The final complaint in this section is that the Bar has failed to adopt and
apply procedures for review of the grading process. Petitioners comment the Bar
should have a “dispassionate and qualified committee to review and remedy
inaccuracies and irregularities in the grading protocol”’. This observation does
not form part of the alleged basis for their failure to pass the examination but
rather is indicative of Petitioners’ overall approach to discredit the examination

process.
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lll. THE BAR’S REAPPRAISAL POLICY RESULTING IN THE ADMISSION

OF FIVE OTHER APPLICANTS IS NEITHER ARBITRARY, CAPRICIOUS

NOR DISCRIMINATORY.

Petitioners argue that because five other applicants were subsequently
deemed to have passed the July Exam after initially failing it, that the Petitioners
were denied due process and equal protection. The required score for passing
the Bar examination is 130. [R. at 9, 10, 11 & Addendum 1 & 2] There were five
applicants on the July Exam who scored between 129.00 and 130.00. [R. at Tab
Q & Addendum 8] The Utah Bar Examiner's Committee Grading Handbook at
Part V-H provides for reappraisal grading where a final score falls between 129
and 130. [R. at Tab G & Addendum 5] The five applicants’ essay answers were
re-graded and resulted in scores of 130 or more. [R. at O & Addendum 7] The
practice of reappraisal is neither arbitrary, capricious nor discriminatory under
equal protection principles. It recognizes the inherent subjectivity of grading
essay questions even with a calibration process and helps insure that every

applicant who comes within one point or less or less of passing has the fairest

treatment possible. This Court in Randolph-Seng has explained that a rational

selection process fairly based on objective criteria is required to distinguish
among those who initially failed but are subsequently admitted to the practice of

law. In re Randolph-Seng, 669 P.2d 400 at 402. That is precisely the case at

hand.
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A number of jurisdictions have adopted automatic re-grading or reappraisal
procedures when applicants’ grades within a point or two of passing. In a case
where the petitioner challenged the policy of rereading exam scores which fell
within one point of passing as arbitrary and violative of due process and equal
protection, the court held that the bar did not abuse its discretion. Tyler v.
Vickery, 517 F.2d 1089, 1103 (5™ Cir. 1975), cert. denied, 426 U.S. 940 (1976).
That court also observed, “[I]t is curious logic to condemn the examiners for
utilizing practices designed to recognize the inherent limitations of testing and for
attempting to give the benefit of the doubt to applicants who may have been
adversely affected by those limitations.” Id. See also In re Mead, 361 N.E. 2d
403 (Mass. 1977) (board provides for rereading for any failing applicant who

scored within two points below the passing grade); Mississippi Board of Bar

Admissions v. Applicant F, 582 S.2d 377, 380 (Miss. 1991) (automatic regrading

process for marginal failures).

IV. THE BAR HAS ADOPTED AND FOLLOWS A VALID APPEAL
PROCEDURE.

Petitioners claim that the Bar’s current appeal procedures for those who do
not pass the examination constitutes a denial of due process. They argue that,
“those procedural and substantive protections have been only those which the

Bar has determined, on an ad hoc arbitrary and capricious basis, to be available.”
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Petitioners’ Brief at 30-31. The primary objection appears to be that the Bar did
not satisfactorily respond to their voluminous “discovery” requests. For example,
the Bar did not provide the names, addresses, registered agents and
qualifications of approximately 75 examination graders.®

Petitioners’ objections fail to acknowledge Admission Rule 11 which reads:
Examinations shall be retained for not less than six (6) months after the date that
examination results have been announced. An unsuccessful applicant shall be
entitled to reasonable inspection of: (1) the essay questions; (2) the applicant’s
answers; (3) sample answers for each question.” [Addendum 1]

Bar examination grievants are not entitled to every piece of information
generated in the admissions process in order to satisfy their notions of fairness.
In a classic case of no good deed goes unpunished, the Bar attempted to
accommodate most of Petitioner’s requests despite the fact that it had no legal

obligation to do so. The Bar was unable or unwilling to comply with all the

® See Record of Proceedings, Tab B — Grievants' Initial Set of Requests for Information: “Please provide
year 2000 Martindale-Hubble Law Directory competency and ethics ratings and years of Utah Bar
licensure for each individual responsible for the composition of and for each individual responsible for the
grading of those questions appearing on the July 2000 Bar Examination.” See Record of Proceedings,
Tab | for Bar's response which reads in part: “You've also asked for names, addresses, registered
agents, etc. for those individuals grading the July 2000 Bar Examination. | am unable to provide you with
this information for confidentiality and practical reasons. |f our Bar exam volunteers were subject to this
kind of disclosure, the Bar would soon find itself without these volunteers’ valuable assistance.”

" In one of the Bar's letters to Petitioners’ attorney, its General Counsel wrote in part. “Again, although

we are willing to work with you, please bear in mind that the grievance procedures are not intended to

mirror proceedings in a litigation context and we are only obligated to provide grievants with the limited

information specified . . .courts have typically found that Bar Examiners are not obligated to produce

exhaustive documentation in order to meet due process concerns in this particular area of the law.

Nevertheless, | will try to respond to your inquires the best that | can.” [R. at TAB O & Addendum 7]
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“discovery” because of confidentiality concerns or because the requests were
unduly burdensome. [R. at TAB Q & Addendum 8] As previously noted, the
Utah Rules of Civil Procedure providing for discovery procedures do not apply in
bar examination appeals. Also previously noted, the Bar is not considered to be
an administrative agency where the same rules and regulations for purposes of

disclosing information apply. See Barnard v. Utah State Bar, 804 P.2d 526 (Utah

1991).

The cases of Parrish v. Board of Commissioners of the Alabama State Bar

and Mathews are invoked as examples of what Petitioners might deem to be

acceptable bar examination review procedures. Parrish v. Board of

Commissioners of the Alabama State Bar, 523 F.2d 942 (5" Cir. 1976) and

Mathews v. Eldridge, 424 U.S. 319 (1976). The Mathews case, however,

addressed whether the due process clause of the Fifth Amendment required that
prior to the termination of Social Security disability benefits, a recipient be
afforded an opportunity for an evidentiary hearing. Again, the Bar is not a
government entity which should be subject to the same administrative agency
rules, regulations and laws. Moreover, as the Tenth Circuit has observed, “the
interest of the unsuccessful bar examinee pales by comparison with the interest

of the welfare recipient, or even the disability benefits recipient who was found
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not to deserve a pre-termination hearing in Mathews.” Lucero v. Ogden, 718

F.2d 355, 358 (10" Cir. 1983), cert. denied, 465 U.S. 1035 (1984).

For comparison purposes, a number of jurisdictions either have no review
appeal procedures for examination failures or have an extremely limited review
process along with restricted policies relating to the release of information.
These procedures have passed judicial scrutiny. See, for example, Tyler v.
Vickery, 517 F.2d 1089 (5" Cir. 1975), cert. denied, 426 U.S. 940 (1976) where
the court found that a procedure for review of a failing grade was not
constitutionally required because there was an unqualified right to retake the
examination. See also In re Mead, 361 N.E.2d 403, cert. denied, 434 U.S. 858
(1977) (Mass. 1977) an applicant’s discovery motion for a sampling of both
passing and failing examination papers was denied because the Bar provided an
unqualified right of reexamination. Other cases reflect similar holdings: Carroll

White Puckett v. Alabama State Bar, 603 So.2d 908 (Ala. 1992) (holding that the

rules applicable to the Alabama bar examination paper affords applicants
adequate due process protections against the possibility that their interests in

practicing law will be limited or denied improperly.); In re Bar Exam Class Action,

752 So0.2d 159 (La. 2000) (no post exam review process held constitutional); and

Bowles v. Askew, 448 S.E.2d 191 (Ga. 1994) (where lack of a post exam review

process was held not to violate due process.)
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Petitioners here have the remedy of an unqualified right to retake the
examination and indeed, one who has elected to do so has already has been
admitted to the practice of law. The contention that failed applicants are entitled
to a virtually unending stream of discovery constitutes an unreasonable burden

on the Bar's admission system.

CONCLUSION
While the U.S. Supreme Court has held that bar examination procedures
are always reviewable to determine if there has been any contravention of the
due process or equal protection clause, the constitutional inquiry here is whether
here is some reasonable basis for the challenged conduct, or some rational

connection between it and a legitimate state interest. Schware v. Board of Bar

Examiners of N.M., 353 U.S. 232 (1957). The Constitution does not require a

perfect test nor does it require perfect examiners; it requires only a rule of

rationality. See, e.g., In re Reardon, 378 A.2d 614, 618-9 (Del. 1977).

The July Exam had 204 successful applicants out of a total of 232
individuals who took it, culminating in nearly a 90% pass rate. Two of the
Petitioners who were not among the 204 now seek to blame their failure not on
their poor performance and undisputedly low test scores, but on the examination

itself, the computer-generated test ID numbering, the review process of the
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essay questions, the dropped torts question, the number of issues in each
question, the identity and qualifications of the graders, the length of time the
graders spent grading, the calibration process, the length of time the graders
spent calibrating, the grading scale, the application of the grading scale, the Bar
staff's poor choice of the phrase “bell curve,” the reappraisal policy, the current
appeals procedure, and finally, the Bar’s alleged lack of responsiveness to all
their discovery requests.

The Utah State Bar did not engage in arbitrary or capricious conduct in
administering its policies, procedures and the July Exam. No one’s due process
rights were violated in administering the July Exam. No one’s equal protection
rights were violated in administering the July Exam. The relief Petitioners specify
— that all 204 individuals who took and passed the July Exam now should be
required to re-take it or in the alternative, Petitioners should be deemed to have
passed it - should only be granted upon a showing that they failed the
examination because of a substantial irreqularity in the administration of the
examination which resulted in manifest unfairness or because of mathematical
inaccuracy in the scoring process. The Bar respectfully submits that they have

not met their burden.
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NMYa=d JYSMNING AUNISSION O i BAR

RULE ONE
Definitions

Section 1-1. Definitions. As used in the rules relating to admission, the following
terms shall be given the foliowing meanings, except as otherwise provided or may result
from necessary impiication from the rule.

Approved Law School. An “approvnd law schoo!” is one which is fully or provisional-
ly approved by the American Bar Association pursuant to its Standards and Rules of
Procedure for Approval of Law Schools.

Attornev Applicant. An “aitorney applicant” is any person who satisfies the require-
ments of Rule 4.

Student Applicant. A “student applicant’ is any applicant for admission 1o the Bar
who does not qualify as an “attorney appiicant” under Rule 4,

RULE TWO
Board of Commissioners - Gensral Powers

Except as otherwise indicated the word "Board” as used in these rules rafers to the
Board of Commissioners of the Utah State Bar. For the purposes of these rules, applicants
are classified as either “student applicants” or “attorney applicants.”

Section 2-1. Admission {0 the Bar. The Board shall recommend and certify to the
Supreme Court for admission o the Bar such persons, and only such persons, who posseass
the nnce°sary quaiifioaﬁons of leaming, ability and character which are a prerecuisitc to the
privilege of engaging in the practice of law, and who iulfill the requirements Tor admission
to the Bar, as provided by these rules.

Ssction 2-2. Subooena Powsar. Any member of the Board, or the Executive Director
or the Secretary or an Assisiant Sacretary thersof, shall have powar 1o issue subpoanas for
the atiendance of withasses or for he production of documentary evidence before the Board
or before anyone authorized to act in its behall.

Saction 2-3. Administration of Oaths. Any membar of the Board or ths Zxecutivs
Director shall have power fo administer ocaths in relation 10 any maiter within the functions
of the Board.

Section 2-4. Taking of Testimony. Any member of tha Board, and any othar person
who has power to administer oaths, shall have power, upon order of the Board, 10 take
testimony in reference to any matier within the function of the Board.

Section 2-5. Regulations. The Board is ampowared 1o adopt and enforce such rea-
sonable regulations and fo appoint such commitiees in furtherance of the purpose of thess
rules and io facilitate their administration as may be necaessary or advisable.




RULE THREE
Qualifications for Admission of Student Applicants

Section 3-1. Reauirements of Student Applicants. To be recommendad as a student
applicant for admission to the Bar, a person must:

1.

w

Noo o s

Have filed an application for Bar Examination and Admission to the Bar as a
student applicant in accordance with Rule 5;

Be at least twenty-one years old;

Have graduated with an LL.B, J.D., or equivalent degree from an approved
law school.

Be of good moral character and have satisfied the requirements of Rule 6;
Have successfully passed the Bar Examination as prascribad in Rule 7;
Have complied with the provisions of Rule 12 concsming enroliment fees;

Have successfully passed the Multistate Professional Responsibility
Examination (MPRE) as prescribed in Rule 7-8.

Section 3-2. Foreign Law School Applicants. Applicants who have not graduated
from an ABA accredited law school, but who have graduated from a foreign law school in
a country where principles of English common law form the basis for the country’s jurispru-
dence, may be recommended for admission to the Bar under the foliowing conditions:

1.

o o =~

Have filed an appilication for Bar Examination and Admission to the Bar as a
foreign taw school applicant in accordance with Rule 5;

Be at Ieast twenty-one years old;

Have (a) been admitied 10 praciice in the jurisdiction where the applicant
atiended faw school, and (b) successiully completed, within twenty-four (24)
consecutive months, not less than twenty-four (24) semester hours, or thair
equivalent in quarter hours, at an ABA-approved law school, including no less
than one course each in constitutional law, civil procedure, legal sthics and
svidence.

Be of good moral character and have satisfied the requirements of Rule 6;
Have successiully passed the Bar Examination as prescribed in Rule 7;
Have compiied with the provisions of Rule 12 concerming enrollment fses;

Have successfully passed the Multistate Professional Responsibility
Examination (MPRE) as prescribed in Rule 7-8.

Section 3-3. Other Foreign Law School Graduates. All other students and graduates
from foreign law schools not mesting the requirements of Section 3-2 may be recommend-
ed only if they have been admitted to an ABA approved law school, consistent with
Standara 303 of the American Bar Association Standards for Approval of Law Schools, and




school.

Section 3-4. Foreian Law Schools. A foreign law school, for purpeses of these rules,
is any school iocated outside of the U.S. and its protectorates, and accredited by that juris-
diction’s legal accreditation body, if one exists, or who's graduates are otharwise permitied
by that jurisdiction’s highest court to practice law.

RULE FOUR
Qualifications for Admission of Attornsy Appiicants

Section 4-1. Reguirements of Attornev Applicants. To be recommended as an attor-
ney applicant for admission to the Bar, a person must:

1.

o o

~

Have filed an application for the Utah Bar Examination and Admission fo the
Bar as an attorney applicant in accordance with Rule 3;

Be at ieast twanty-one years old;

Have been admitted to the practice of law befors the highast court of a sister
state or the District of Columbia for no less than five years, and have been
substantially and lawfully engaged in the practice of law in such jurisdiction
for any four of the five years immediately preceding the filing of the applica-
tion. For purposes of this rule, the practice of law includes the following activ-
ities or the equivalent thereof;

(a)  sole praciitionsr in a private law firm;

(b)  partner, sharehoider, associate, or one of counsel in a private or pub-
lic law firm;

()  officer of a corporation or other business organization whose principal
responsibilities include rendition of legal advice and/or assistancs;

(dy  government employee whese principal duties are providing legal
advice to the governmental agency by which he or she is employed or
represaniing such agency bsfors the courts;

(e)  service in the armed forces in the Judge Advocate depariment in a
legal capacity in any state;

(f) judge of a court of general or appeliate jurisdiction requiring admission
to the Bar as a qualification for admission thereof;

(g) law clerk to a judge of a coutt of general or appeliate jurisdiction;

(h)  teaching fuli-time in an approved law school.

Be of good moral character and have satisfiad the requirements of Rule 6;
Have successiully passed the Bar Examination as prescribed in Rule 10-1;
Have compiied with the provisions of Rule 12 concarning enroliment fees:

Have successfully passed the- Multistate Professional Responsibility
Examination (MPRZ) as prescribed in Ruls 7-8.
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RULE FIVE
Application Forms and Fees

Each applicant of admission must file an application for examination and admission
to the Utah State Bar on a form prescribed by the Board, which shall include an authoriza-
tion and relsase to enable the Board 1o obtain information concerning the applicant.

Section 5-1. Applications. All applicants shall file completed applications for permis-
sion to take the Bar Examination and for Admission to the practice of law in this state with

the Utah State Bar office by October 1 praceding the Fsbruary Bar Examination and by
March 1 preceding the July Bar Examination.

Section 5-2. Applicant Filing Fees. Filing fees shall be established by the Board and
shall be submitted with the application according to the deadiines in Section 5-1.

Permission to sit for the Utah Bar Examination may be withheld for any applicant
who does not satisiy the documsniation requiraments ten days before the examination is
to be administered.

Section 5-3. Withdrawal of Apblications. If the application is withdrawn in writing prior
to 30 days before the examination date for which the applicant has filed to sit, one-half of
the filing fee shall be refunded.

RULE SIX
Moral Characier & Fiiness

Section 6-1. Standard of Character and Fiiness. An attorney should be one whose
record of conduct jusiifies the trust of clients, adversariss, courts, and others with respect
to the professional duties owed to them. A record manifesting a significant deficiency in the
honesty, trustworthiness, diligence, or reliability of an applicant may constitute a basis for
denial of admission.

Section 6-2. The Investigative Process. Invesiigations into the moral character and
fitness of applicants may be informal, but shall be thorough, with the object of asceraining
the truth. The Board or a commities appointad by the Board may act with or without requir-
ing a personal appearance by an applicant. If an applicant is required to appsar, the Board
or commitise may require the applicant io appsar under oath. After investigation is com-
piete, if the Board or commiitee is not prepared to certify the applicant, it shall promptly noti-
fy the appiicant by certified mail that the applicant has not been approved to sit for the Bar
Examination and for Admission to the Bar.

Section 6-3. Confidentiality and Dus Process. Records and sources shall be kept
confidential in order to protect the applicant and the sources. Applicants shall be providad
with notice and an opporiunity to appear, with right to counsel, before the Board before a
final advarse determination is made. Following denial of admission on character and fitness
grounds, re-application may be made after one ysar unless otherwise sat forth at the time
of denial.

Section 6-4. Relsase of Information. Except as otherwise authorized by order of the
Supreme Court, the Board or commitiee appointed by the Board shall deny requssts for
confidential information but may grant the requsst if made by:

a. An agency authorized to invastigate the gualifications of persons for admis-
sion to practice law;
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meant employment;
c. A lawyer discipline enforcement agency; or
d. An agency authorized to investigate the gualifications of judicial candidatss.

if the request is granied, information shall be released only upon ceriification by ths
requesting agency that the confidential information shall be used for authorized purposes
only. }f ong of the above enumerated agencies raquests confidantial information, the Board
or commities shall give writien notice o the applicant that the coniidential information wil
be disclosed within ten days uniess the applicant obtains an order from the Supreme Court
restraining such disclosure.

Section 6-5 Evidence. In addition to the standard set forth in 6-1 above, ths ravels-
tion of discovery of any of the following shouid be ireated as cause for further inquiry before
the Board decides whsther an applicant possesses the requisite character and fitness fo
practice law:

a. the applicant’s lack of candor

b. uniawfu! conduct

c. academic misconduct

d. making of false statements, including omissions

e. misconduct in employment

1. acts involving dishonesty, fraud, deceit or misrepresenia-
fion

a. abuse of legal process

h. neglect of financial responsibilities

i. nagiect of professional obligations

j violation of an order of a court

k. evidence of mental or emotional instability

L evidence of drug or alcohol dependency

m. denial of admission to the bar in another jurisdiction on

character and fitness grounds

n. past or pending discipiinary action by a lawyer discipli-
nary agency or other professional disciplinary agancy of
any jurisdiction

0. other conduct besaring upon moral character or fiiness to
praciice law

in making this determination through the processss described above, the foliowing
factors should be considered in assigning weight and significance 1o prior conduct:

the appiicant’s age at the fime of conduct

the recency of the conduct

the raifiability of the information conceming the conduct
the seriousness of the conduct

the factors underlying the conduct

the cumulative effect of conduct or information

the evidence of rehabilitation

the applicant's positive social coniributions since the
conduct

the applicant’s candor in the admissions process

the materiality of any omission or misrepresentations
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Conduct that is merely socially unacceptabie or the physical disability of the appli-
cant is not relevant to character and fithess for law practice and should not be considered.

Section 6-8. Review after Denial. If an applicant is not certified by the Board or com-
mittee, and after notice is sent as required in Section 6-2, the applicant shall have the right
to file & written request for hearing within ten days after such notice, and a hearing shall be
granied by the Board undar the following ruies of procedure:

a.

The Secretary of the Board shall noiify the applicant of;
1) the date, time and place of such hearing:

2) the matiers adverse to applicant which were disclosed in the prelimi-
nary heatring or hearings;

3) if such matters were based in whole or in part upon adverse statement
from other persons, the names of such psrscns; and

4) the applicant’s right 1o be represented by counsel at the hearing to
examine and cross-examine witnesses, to adduce evidence bearing
on the aforesaid adverse matters and upon the applicant’'s moral char-
acter and general fitness to practice law, and for such purpose to make
reasonable use of the Board’s subpoena powers.

The hearings before the Board shall be private unless the applicant shall
request that they be pubiic. The hearings shall be conducted in a formal man-
ner, with the applicant having the rights set forth in this rule. The burden of
proof shall be on the applicant to estabiish that he or she is possessed of
good moral character and entitled to the high regard and confidence of the
public, and removing any and all reasonable suspicions of moral unfitness.
The Board shall not be bound by the formal rules of evidence; it may in its dis-
cretion take evidence in other than testimonial form, having the right to rely
upon records and other assistance in its inquiries; and may in its further dis-
cretion determine whsther evidence o be taken in festimonial form shall be
taken in person at the hearing or upon deposition, but all testimonial evidence
shall be in either event be faken under ocath. A complete stenographic record
of the hearing shall be kept, and a transcript may be ordered by the applicant
at his or her own expense.

If after such hearing the Board does not certify the applicant, it shall make
written findings and conclusions and it shall deliver a copy thersof o the
applicant. '

With respect to Rule &, the Utah Supreme Court has ruled:

Character refarence letiers submitied with application in which the writer
requests confidentiality are to be held confidential and not placed in evidence
or otherwise made availabis o decision-making body or anyone eise involved
in a decision-making capacity with respect {o the admission of the appiicant.
Any such body or person having knowledge of the content of the information,
including members of the Bar Commission shall withdraw from participation
in the matter, and if necessary, the Bar Commission shall appoint persons
necessary o replace these reguired to withdraw from the decision-making
process.
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Student Bar Examination

Section 7-1. Content. The Student Bar Examination shall consist of such guestions
as the Board shall selact relating to the practice of law. The essay portion of the examinz-
tion shall consist of twelve guestions, some of which may be taken from the Muliistaie
Essay Examination (MEE). One essay question shall deal with Legal Ethics.

Section 7-2. Compesition. The Student Bar Examination shali include an essay com-
ponant and the Multistate Bar Examination (MBE). The MBE and essay portions ordinarily
will be givan over 2 two-day period, with one day aliocated o the MBE and ons day o

essay questions.

Section 7-3. Preparation of the Essay Examination. Essay questions may be:

1) taken from the Muliistate Essay Examination;

2) preparsd by practitioners and/or professors of law;

3) or both.

Model answers or outiines analyzing the issues presented shall be prepared by the
author of the question. The answer or outline shall be submitted with the question to the
Bar Examiner Review Commities.

The test questions and model answers shall be reviswed by the Bar Examiner
Review Commiiiee. The Bar Examiner Raview Commitiee shall be independent of the Bar
Examiners and shall determine the adequacy and appropriateness of all questions and
model answers. The Bar Examiner Review Committee may require the questions and
model answers to be rewritien or modified.

Seciion 7-4 Grading the Essay Examination. Essay answers shall be graded on a
five-point scale. Each answer shall be graded on the following basis:

(A} No credit shall be given o an unanswered question or to a nonresponsive
answer;

(B) A grads of 1 shall be given to an answer that is well below average;

(C) A grade of 2 shall be given o an answer that is below average;

(D) A grade of 3 shall be given to an answer that is average;

(E) A grade of 4 shall be given o an answer that is above averags;

(F) A grade of 5 shall bs given o an answer that is well above averags.
Section 7-5. Uniformitv of Grading. in order to assure maximum faimsss and unifor-

mity in grading, the Board shall prescribe procedures and standards for grading to be usad
by all graders.

Section 7-8. Method for Combining Scores. After all essay questions are graded, the
gradss received shall be added togsther for each applicant and scaled to the MBE poriion
of the examination. M3= scaled scores and sssay scaled scores shall be combined accorc-
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ing 1o the standard deviation method. An applicant who receives a combined scors of 130
or above by this method passes the Bar Examination.

Section 7-7. Administration of Essav =xaminations Under Special Circumstances.
Apphcclms who have medical, physical, or cognitive disabiiities may request examinations
be administered under special circumstances to accommodats their d;sablhty. Cognitive
disabilities do not include “English as a second language.” Such requests shall be made in
writing at the date of appiication. Each request shall be reviewed and any special accom-
modation shall bs made on an individual basis.

Section 7-8. Multistate Professional Responsibility Examination (MPRE). Each appii-

cant must achieve an MPRE scaled score of 80 within two years before or following the
daie of the examination and provide proof thereof.

The MPRE is administered by the National Conference of Bar Examiners. Any per-
on seeking to fake the MPRE shall file an appiication with and pay the fee spacified by the
‘aiionaz Conference of Bar Examiners.

To be eligible to have his or her score on the MPRE accepied by the Board as sai-
isfying the requirements of this rule, a student applicant must have completed one year of
law school.

RULE EIGHT
Retaking of Examination

Section 8-1. Students Failing Bar Examination. All applicants failing will be required
to retake the complete Bar Examination. Scores on the essay or MBE portions of the exam-
ination will not be carried over.

RULE NINE
Transferability of Scores

Section 8-1. Scores achieved on the Multistate Bar Examination (MBE) administered
in a jurisdiction other than Utah will not be accepted uniess the examinaiion is taksn con-
currently with the Utah examination.

RULE TEN
Attorney Examination

Section 10-1. Content. The Attorney Examination consists of the essay porfion of the
Student Bar Examination and will administered the same daie and time as the Student Bar
Examination. The Attorney Examination will be graded and scaled to the MBE according to
the procedures sat forth in Rule 7-8. The passing appiicant must achieve a score of 130 on
the examination.

Section 10-3. Failing Applicant. An applicant who fails the Attorney Examination may
sit for subsequent examinations, including successive examinations, upon payment of any
requirad fess.

RULE ELEVEN
Unsuccessful Appiicants; Right of inspsction

Section 11-1. T2st Inspaction. =xaminations shall be retained for not less than six (6)
months after the daie that examination results have besn announced. An unsuccessiul




applicant shall be entiti. 10 a reasonable inspection of:
(1)  the essay questions;
(2)  the applicant’s answars {o the essay portion of the examination;
(3)  sample answers for sach guestion.
This rule does not permit applicants to inspect the Mulii-State Bar Examination.

Section 11-2. Bar Examination Grading. The Board shall only revisw pstitions of fail-
ing applicants who claim that this failure was because of a substantial irregularity in the
administration of the examination which resulied in manifest unfairess or because of
mathematical inaccuracy in the scoring process. The petition must be filed in writing by the
applicant within thirty (30) days after notice to the applicant of examination results.

RULE TWELVE
Certificate of Admission, Membearship and Fees

Section 12-1. Fees. Upon notification that the Board has approved the applicant for
admission and before an motion is made to the Supreme Court for admission, the applicant
shall pay to the Utah State Bar the fee for an active or inactive member as appropriate, and
also the admission fze of fifty doliars (£50.00) to be transmitied by the Uiah State Bario
the Clerk of the Supreme Court upon the issuance of the applicant’s Certificate of Admission.

Section 12-2. Non-compliance. If the applicant fails to comply with the precading
section and does not appear for admission within six (8) months after being called to appsar
before the Supreme Court for admission, the approve of his or her appiication for admis-
sion to the Bar shall be deemed 1o be withdrawn. The Board may reapprove such applica-
tion upon a satisfactory showing of the gqualifications of the applicant at the time he appears
for admission to the Bar, or may grant an exiension of the time for making appsarance upon
pstition.

Section 12-3. There ars two admission ceremoniss each calendar ysar. 70 be admit-
ied o the Uiah State Sar you must pariicipais in an Admissions Cersmony and pay the
proper fees so that you name can be put on the motion submitied to the court the day of
the ceremony. No other motions for admission to the Bar will be submitted to the court until
the next scheduled Admissions Ceremony. NO EXCEPTIONS.

RULE THIRTEEN
Practice of Law in Utah

Section 13-1. Practice of Law. To practice law in Utah, an attorney must be an active
member of and in good standing with the Utah Staie Bar.

Seclion 13-2. Admissions Pro Hac Vice. For the purpose of an individual case, no
mamber of the bar of any jurisdiction may appear in the courts of this state without associ-
ating a licensed active attorney upon whom pleading and other papers may be servad and
who shall be responsible for the ethical conduct of such attorney under the provisions of the
Rules of Conduct of the Uiah Staie Bar.




RULE FOURTEEN
Readmission afier Resignation or Disbarment

Section 14-1. Readmission after Resignation. Readmission subsequent to the res-
ignation of a member of the Bar shall be by peiition in writing verified by the pstitioner,
addressead fo the Board and filed with the Executive Director. The petition shall set forth the
name, age, residence and address of the petitioner, his residence and occupation during
the period subsequent to his resignation, the reasons for this resignation and a copy of the
Order of the Supreme Court, if any, with respect to the resignation. The petition must be
accompanisd by & filing fes of $200.00.

Section 14-2. Readmission after Disbarment. An applicant for readmission to the Bar
after disbarment shall satisfy all requirements of Rule 3 as stated above, and shall satisfy
all other requirements imposed by the Supreme Court.

RULE FIFTEEN
New Lawyer Continuing Legal Education
Effective July 1291

Section 15-1. The New Lawysr Continuing Legal Education program is divided into
three parts, and is designed to ease the transition into practice. All Utah Attorneys who
have an active license are required to comply with Mandatery Continuing Legal Education
“MCLE". As stated in Rule 3 of the MCLE Ruies, new admittses will mest their first two-year
requirement through the New Lawyer Continuing Legal Education “NLCLE” program. The
program is as-follows:

a. A one day “NLCLE” program which is given annually.

b. Four monthly “NLCLE” workshops (three hours each) that will be sponsored
by the Utah Stats Bar.

c. Twelve hours of approvad live continuing legal education,

If you sarve as z judicial iaw clerk, practice law out-of-state, have an inactive licans-
es, or have a hardship you may apply for an extsnsion or a waiver. For further information,
please coniact Sydnie W. Kuhre at 531-9085.

RULE SIXTEEN
Licensing of Foreign Legal Consuliants

Sectiion 16-1. General Regulation as fo Licensing. IN TS DISCRETION, the Utah
Supreme Court may license to practice in this State as a Foreign Legal Consuliant, without
examination, an appiicant who:

(a)  is a member in good standing of a recognizad legal profession in a forsign
country, the members of which are admitted to practice as attorneys or coun-
selors at law or the equivalent and are subject o effective regulation and dis-
cipline by a duly constituted professional body or a public authority;

(b)  possesses the good moral character and general fitness requisite for a mem-
ber of the Utah State Bar; and

(c) intends to practice as 2 legal consultant in this State and to maintain an office
in this State for that purpose.
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Section 16-2. Proof Reaguired. An appiicant under this Rule shall file with the Utah
State Bar:

(a)  a ceriificate from the professional body or public authority in such foreign
country having final jurisdiction over professional discipiine, certifying as 10
the appiicant’s admission to practice and the date thereof, and as to her or his
good standing as such attorney or counselor at law or the eqguivalent;

(b)  a duly authenticated English translation of such ceriificate, if it is not in
English; and

(c)  such other evidence as to the applicant's educational and professional quali-
fications, good moral character and general fitness, and compliance with the
requirements of Sections 1 and 6 of this Rules as the Utah Supreme Court
may require.

BAR EXAM REVIEW COURSES

The Utah State Bar does not endorse any provider of bar review courses. The following
information is provided for reference only.

Multistate Review Course, contact Debra Roberson-Ochoa, Preliminary Multistate Bar
Review, 1247 Sixth Street, Santa Monica, CA 90401 1-800-523-0777.

BARBRI Bar Review, 1-800-729-0190

MPRE SCORE

Verification of passage of the Multistate Professional Responsibility Examination (MPRE)
with a scaled score of 80 or betier within two ysars before or following the daie of exami-
nation is required of all applicants bafore admission 10 the Bar.
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GENERAL BAR EXAMINATION INFORMATIC
FOR STUDENT APPLICANTS

STUDENT BAR EXAMINATION:

The Utah Student Bar Examination is a two-day examination, consisiing of a one-
day essay examination component and a one-day Multistaie Bar Examination (MBEZ) com-
ponent. The total time aliotied for each component is six hours.

The Essav Examination.

The examination is given the first day. It consists of 12 essay questions: six ques-
tions in the morning session and six in the afternoon. The six moming essay qusstions
could be taken from the Multistate Essay Examination (MEZ) questions. The MEE ques-
fions are taken from the following ten subject areas:

Agency and Partnership Family Law

Commercial Paper Federal Civil Procedure
(Negotiable instruments) Sales

Confiict of Laws Secured Transactions

Corporations Trusts and Future interests

Decedent’s Estates

The remaining essay questions are state prepared and will be from the following 15
subject arsas:

Administrative Law Ethics
Business Entities (including Evidence

corporations) Family Law
Civil Procedure Real Proper
Utah Constitutional Law Torts
Federal Constitutional Law Uniform Commercial Code
Contracts (Ariicles I}, H, IV, IX)
Creditor/Debtor Wilis/Estate Planning/Trusts
Criminal Law and Procedurs (including tax aspects)

Applicants are expecied to answer using the Utah Rules of Civil Procedure, the
Fedsral Rules of Civil Procedure, the Utah Rules of Professional Conduci, the Utah Rules
of vidence and the Federal Rules of Evidence as applicable.

The Multisiate Bar Examination.

The Multistate Bar Examination (MBE) is given the sscond day. It consists of 200
multiple choice questions.



ADDENDUM/ERRATUM TO ADMISSION RULES

RULE 3-2.(3) Foreign Law School Applicants should read: Have (2) been admitted to
practice in the jurisdiction where the applicant attended law school, and (b) successfully
completed, within twenty-four (24) consecurive montks, not less than twenty-four (24) semester
hours, or their equivalent in quarter hours, a1 an ABA-approved law school, including no iess
than one course each in consttutional law, civil procedure, criminal procedure, legal ethics and
evidence.

RULE SEX
Character & Fitness

Section 6-1. Standard of Character and Fitness. An attorney's conduct should
conform to the requirements of the law, both in professional service 10 clients and in the
attorney’s business and personal affairs. An attorney should be one whose record of conduct
justifies the trust of clients. adversaries, courts, and others with respect 10 the professional duties
owed to them. An applicant whose record manifests a significant deficiency in honesty,
rustworthiness, diligence, or reliabiliry shall be denied admission. Applicants must be approved
by the Character and Fitness Committee and then approved by the Board prior to sitting for the
Bar Examination.

Section 6-2. The Investigative Process; Investigation Panel Interviews. Investigations
into the character and fitness of applicants may be informal, but shall be thomugh, with the
object of ascertaining the wuth.

ta).  The Character and Fitmess Commitiee may conduct an investigation and
may act with or without requiring 2 personal appearance by an applicant.

(b). At the discrerion of the Character and Fitness Committee, an applicant
may be required to attenc an investigation panel interview conducted, by
no fewer than three (3) members of the Committee. The investigation

anel interview shall be informal bur the applicant shall have the right to
counsel and shall be notified by mail of the gensral factual areas of
inguiry. Documentary evidence may be provided to the Character and
Fimess panel but no witnesses will be permitted to appear during the
interview. The interview shall be a closed proceeding.

(c). er an investigation panel imerview has been conducted the Character

d Fimess Commities shall D’omnﬂy notify the applicant that he or she
nas been approved 1o sit for the Bar Examination or notufy the abphcant by
3,11 that the applicant has been denied and set forth generally the reasons
for denial.



Section 6-3. Formal Hearing; Applicant’s Request. In matters where the Character
and Fitness Commitiee determines that an investigation panel interview is unnecessary, or in
cases where an applicant has been denied admission by an investigation panel as outhmed in this
Rule, the Character and Fitness Cormmitree shall hold 2 formal hearing pursuant to an applican:'s
request as set forth below. The formal hearing shall be a closed proceeding and may be
scheduled whather or not preceded by a panel imervisw, A decision after a formal hearing is a
prerequisite 1o appeal under the provisions below.

(2).  Ifanapplicant has been denied admission as outlined above, an applicant may
within twenry (20) days of notice of the decision by the investigation panel
request a formal hearing. The request must be made in writing and provided 1o
the Bar's Admission Administrazor,

(b).  Nortice of the formal hearing shall be given a1 least ten (10) days before the
hearing via mail and shall include 2 statement of the preliminary factual matters
of concem constituting the grounds for denial. The names of persons who
provide information adverse to the applicant which was in whole or in part a basis
for the denial shall be disclosed in the notice.

(¢).  Aformal hearing shall be a de novo proceeding attended by no fewer than five (5)
but no more than thirteen (13) Character and Fitness Commitiee members. The
applicant has the burden of proof to establish his or her requisite character and
fimess 10 practice law by clear and convincing evidence.

(d).  The formal hearing will have a complete stenographic record made by a certified
court reporter or an electronic record made by means acceptable in the courts of
the State of Utah. All iestimony shall be taken under cath. Although no formal

rules of evidence or civil procedure will apply, an applicant has the right to

counsel. the right to cross-examine wimeasses, examine all evidence and the right

10 present witnesses and documentary evidence. An applicant is entitled to make

reasonable use of the Board s subposna powers 1o compel attendance of wimesses

and to adduce relevant evidence relaring 1o matters adverse to the applicant.

(e).  Written Findings of Fact and Conclusions of Law should be issued no later than
fortv-five (45) days after the formal hearing and subsequent briefings, if any.

Section 6-4 Factors Related to Character and Fitness, In addition to the standards set
forth in Rules 6-1 and 6-5 the Character and Frmess Committee may use the following factors 10
decide whether an applicant possesses the requisite cnaracter and fimess to practice law:

(a). the applicant’s lack of candor

(b).  unlawful conduct

(c). academic musconduct

(d). making of false or misleading statements, including omissions

(e).  misconduct in employment
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(m).

(n).
(o).

acts involving dishonesty, fraud, deceit or misrepresentation
abuse of legal process
eglect of financial responsibilities
neglect of professional obligations
violation of an order of a court
evidence of mental or emotiona] instability
evidence of drug or alcchol dependency
denial of admission to the bar in another jurisdiction on character and fitmess
grounds
past or pending disciplinary acrion by a lawyer disciplinary agency or other
professional disciplinary agency of any jurisdiction
other conduct bearing upon character or fitness to practice law

In making this determination through the processes described above, the following
factors should be considered in assigning weight and significance to prior conduct:

®.
(q).
(1).
(s).
.
(w.
().
(w).
(x).

).

the applicant’s age at the time of conduct

the recency of the conduct

the reliability of the information concerning the conduct

the seriousness of the conduct

the factors underlying the conduct

the cumulative effect of conducr or information

the evidence of rehabilitation

the applicant’s positive social contributions since the conduct
the applicant’s candor in the admissions process

the materialiry of any omission or misrepresentations

Section 6-5. Criminal Conduct; Parole, Probatior and Supervised Release.

)

An applicant convicted of a misdemeanor offense or who has entered 2 plea in
abeyance 10 any criminal offense may be asked to appear before members of the
Character and Fitness Comminee for an investigation panel interview or a formal
hearing. In determining whethe: the applicant is of good character, the
Committee will consider the namre and seriousness of the criminal conduct

esultng in the conviction(s). mirigating and aggravatng factors including
complenon of terms and conditions of any sentence imposed and demonstration
of ciearly proven rehabilitation.

A rebuttable presumption exists against admission of an applicant convicted of 2
slony offense. For purposes of this rule, & conviction includes entry of a nolo
contendre (no contest) plea. An applicant who has been convicted of a felony
offense is not eligible to apply for admuission until after the date of completion of
any sentence, term of probation or term of parole or supzrvised release whichever
occurred last. Upon an applicant's eligibility, a formal hearmg as set forth m
these Rules before members of the Character and Fitmess Commitiee will be held.
Factors 10 be considered by the Commimnee include, burt are not himited 1o, the
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nature and seriousness of the criminal conduct resulting in the conviction(s),
mingaring and aggravating factors including completion of terms and conditdons
of a sentence imposed and demonsuation of clearly proven rehabilitation.

Section é-6. Appezals from Firal Denial; Applicant’s Reguest. Applicants | nave the
right to appeal a final decision made after 2 Ionnal hearing as set forth in these Rules
appilcant must fiie a written request 10 the Board of Bar Commissioners with the Bar s
Admissions Administrator within twenty (20) davs of the date of notice of denial. A pre-
determined panel of three (3) Board of Bar Commissioners will conduct a formal review of the
final decision. The appeal hearing shall be a closed proceeding and will be limited to
consideration of the record produced in the formal hearing. Oral argument will be held at the
discretion of the appeal panel and only if such is deemed necessary.

(a).  The decision after the formal hearing shall be affirmed if there is substantial and
credible evidence 1o support it.

(b).  Applicants will be responsible for payment and obtaining a duly certified copy of
the wanscript of the formal hearing procesdings or other electonic record copy as
described in Rule 6-3(¢).

(c}).  The appeal hearing panel shall within thirty (30) days after the complete formal
review issue a written decision.

Section 6-7. Reapplication After Denial. Following the final decision, which includes
the appellate decision if one was issued, re-application may be made after one year from the date
of the decision unless a different time period was specified in writing.

ection ¢-8. Confidentiality; Exceptions. All records, documents, and sources relating
to the admissions process shall not be disclosed other than to the aDphuam and the applicant’s
attorney and to Committee members, admissicns staff, the Bar’s General Counsel, members of
the Bar Commission who serve on appeals panels and in appropriate cases, the Bar’s Office of
Professional Conduct as contemplated by these Rules. Confidential informartion includes, but is
not limited to the application and supporting documents including letters of recommendation,
reports and documenrts from other associations, agencies, employers, and courts of law.,
Confidential informarion in some instances may be disclosed under Rule 6-10.

ection 6-9. Communications Relating to Applications.

Letters or information relating to an applicant in which the writer requests confidentiality
are to be held confidental and not placed in evidence or otherwise made available to the
decision-making body or anvone else involved in a decision-making capacity with respect to the
admission of the applicant. Any such body or persan having knowledge of the content of the
information, including members of the Board, shall withdraw from participartion in the matter,
and if necessary, the Board shall appoint persons necessary 1o replace those required to withdraw

from the decision-making process.



Section 6-10. Release of Information. Excepr as otherwise authorized by order of the
Utah Supreme Court, the Bar or the Character and Fimess Committee shall deny requests for
confidential informarion but may grant the request only if made by:

(a).  An entity authorized 10 investigate the gualifications of persons for admission to
practice law’; or

(b).  An agency or entity authorized to investigate the qualifications of persons for
government employment; or

(c).  Alawyer discipline enforcement agency; or

(d).  An agency or entity authorized to investigate the qualifications of judicial
candidates.

If the request is granted, information shall be released only upon certification by the
requesting agency or entity that the confidential informarion shall be used for authorized
purposes only. If one of we above-enumerated entities requests confidential informartion, the
Character and Fimess Committee or the Bar shall give written notice to the applicant that the
confidential information will be disclosed within ten (10) days unless the applicant obtains an
order from the Supreme Court restraining such disclosure.

RuleSixC.Doc.
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Enclosures

Ms. Valerie L. Cox
3129 North 1050 East
North Ogden, UT. 84414-

Dear Ms. Cox:
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Utah StateBar
645 South 200 East » Suite 310
Salt Lake Crty Utah 84111 3834
Telephone 801-531-8077 * 1-800-688-8077
FAX 801-531-0660
www utahbar org

September 27, 2000

I regret to inform you that you were unsuccessful on the July 2000 Utah State Bar
Examination because you did not achieve a combined score of 130 or greater as required by the
Rules Governing Admission to the Utah State Bar. A breakdown of your results are enclosed
for your review.

You may request a copy of the essay questions, model answer outlines and your essay
answers. I have enclosed a copy of the Bar Exarmmnation Review and Appeal Procedures and
recommend that you refer to Rule Eleven, Unsuccessful Applicants, Right of Inspection' n the
Rules Governing Admission to the Utah State Bar which you received with your application.

The next Bar exam will be given Febmary 27th & 28th. You do not need to file a new
application, although you must notify me at the Bar offices in writing on or before February 1,
2001 if you want to take the February exam. Please include in your letter any address,
employment, or other changes, together with the examination retake fee of $250.00.

Please don't hesitate to contact me if you have any questions regarding the Bar examination
or your results.

Sincerely,

/ ) .
WM/& ﬂ s //“L—
Darla C. Murphy 7
Admissions Administrator
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Utah StateBar

845 South 200 East ¢ Suite 310

Salt Lake City, Utah 84111-3834

Telephone B801-531-8077 « 1-800-698-8077
FAX 801-531-08660

www.uighbar.org

September 27, 2000

Mes. Kathleen G. Amovick
6344 Meadowerest Road
Salt Lake Ciry, UT. 84121 -

=ar Ms. Arnovicl::

I regret to inform you that you were unsuccessful on the July 2000 Utah Stats Bar
Examinarion because you did not achieve a combined score of 130 or greater as requirsd by the
Rules Governing Admission to the Utah State Bar, A breakdown of your results are enclosed
for your review.

You may request a copy of the essay quastions, model answer outlines and your essay
answers. 1 have enclosed a copy of the Bar Examination Review and Appeal Procedures and
recommend that you refer to Rule Eleven, 'Unsuccessful Applicants; Right of Inspection'in the
Rules Governing Admission to the Utah State Bar which you received with your application.

The next Bar exam will be given February 27th & 28th. You do not n=ed to file a new
application, although you must noufy me at the Bar offices in writing on or before February 1,
2001 if you want to take the February exam. Please include in your lstter any address,

employment, or other changes, together with the examinarion retake fee of $250.00.

Please don't hesitate to contact me if you have any questions regarding the Bar examination

Qr your results.

Smc,rcly,

Al/,;z‘ s

Dearla C. Murphy
Admissions Adminiswator

7M/L//' Z”
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Utah StateBar

645 South 200 East « Suite 310

Salt Lake Ciry, Utah B4111-3834

Telephone 801-531-8077 » 1-800-698-8077
FAX 801-531-0660

www utahbar.org

September 27, 2000

Mr. Henry B. Wansker
8333 Supernal Way
Salt Lake City, UT. 84121-

Dear Mr. Wansker:

I regret to inform you that you were unsucesssful on the July 2000 Utah State Bar
Examination because you did not achieve a combined score of 130 or greater as required by the

Rules Governing Admission to the Utah State Bar. A breakdown of your results are enclosed
for your review.

You may request a copy of the essay questions, model answer outlines and your essay
answers. 1 have enclosed a copy of the Bar Examination Review and Appeal Procedures and
recommend that you refer to Rule Eleven, "Unsuccessful Applicants; Right of Inspection' in the
Rules Governing Admission to the Utah State Bar which you received with your application.

The next Bar exam will be given February 27th & 28th. You do not nesd to file 2 new
application, although you must notfy me at the Bar offices in writing on or before February 1,
2001 if you want to take the February exam. Please include in your letter any address,
employment, or other changes, together with the examination retake fee of $250.00.

Please don't hesitate to contact me if you have any questions regarding the Bar examination
or your results.

Sincerely,
/ Y
ﬁoaﬁlﬁ, WY
Daria C. Murphy 7
Enclosures Admissions Administrator
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BEFORE THE EXECUTIVE COMMITTEE
OF THE UTAH STATE BAR

In Re:
FINDING OF FACT AND FINAL

DETERMINATION
Valerie L. Cox,

Applicant.

The grievance petition of Valerie L. Cox came before the Bar's Board of
Bar Commussioners Executive Commirttee (the “Committee”) on January 8,
2001. The Committee considered the materials submitted by the applicant, the
Findings of Fact and Recommendation submitted by the Admissions
Committee Panel, the Rules Governing Admission to the Utah State Bar
including grievance procedures and the Utah Bar Examiner Comumittee
Grading Handbook.

Background

Petitioner, Valerie L. Cox, sat for the July 2000 Utah State Bar
examination (the "July Exam”) as a Student Applicant. She received a scaled
(equated) score on the Multistate Bar Examination ("MBE") of 123 and a raw
essay score of 25. After scaling and averaging, her final combined (weighted)
score was 127.81. A total combined (weighted) score of 130.0 is required for
Student Applicants to pass the examination.

The bar examination is designed to be reliable, valid, fair and efficient.
The July Exam consisted of 12 essay questions, but one of the questions, the
Torts question, was not considered in the final examination scores.

Petitioner's Claims

Ms. Cox asserts that the scoring of the examination was not conducted
properly because the Torts question, which was one of the 12 essay questions,



was improperly excluded from the calculation of her score. She also asserts
that the preparation of the essays, grading of the essay answers, and
uniformity of grading, was generally improper which constituted a substantial
irregularity in the administration of the exam. Finally, she asserts that the
grading of one of her 12 essay answers (the Ethics question) was incorrect
which constituted mathemarical inaccuracy in the scoring process.

Context of Rules and Findings of Fact

1. Rule 11-2 of the Rules Governing Admission and the duly
authorized Bar Examination Review and Appeal Procedure governing appeals
from failures to pass the Utah State Bar examination allow for grievances to be
reviewed only on the basis of a substantial irregularity in the administration of
the examination which resulted in manifest unfairness or because of
mathemartical inaccuracy in the scoring process.

2. The Rules Governing Admission and the grievance procedures do
not provide for the re-reading of individual essay answers of an applicant. Ms.
Cox’s answer to the Ethics question was not re-read.

3. The duly authorized Utah Bar Examiners Committee Grading
Handbook provides for automaric reappraisal grading in certain instances as
follows: Reappraisal grading is used to confirm the essay scores of those
applicants who fail in a range just below the passing score. The passing score
for the bar exarmnation is a weightad average score of 130. Applicants whose
weighted average score on the full bar examination is between 130 and 129
(below the passing level) shall have all their essay answers re-graded. The
papers of these applicants will be submitted to another member of the grading
team for reappraisal. If the second reader assigns the same raw score as the
first reader, that is the score for the answer. If the raw score assigned by the
second reader differs from that assigned by the first reader, the two scores will
be averaged together and the averaged score will be the final raw essay score.
This score is the raw score assigned 1o the applicant.

4. The average passing combined (weighted) score for all applicants
taking the July Exam was 147.69. Ms. Cox’s final combined (weighted) score
was 127.81. By virtue of this score the applicant’s answers do not qualify for
reappraisal.



5. The average scaled (equated) MBE score of all the applicants taking
the July Exam was 144.17. Ms. Cox’s scaled (equated) MBE score was 123.

6. The average raw score of all applicant answers to the essay portion
of the July Exam was 28.96. Ms. Cox’s raw essay score was 25.

7.  After all essay questions are graded, the applicants’ raw scores are
scaled to the MBE portion of the examinarion. Scaling creates comparable
numeric scores on the essay and MBE portons of the standard examination.
MBE equated scores and essay scaled scores are combined for Student
Applicants according to the standard deviation method and compared to the
passing benchmark of 130. Student Applicants who achieve a 130 combined
score or above pass the examination.

8. The procedure followed by the Bar staff in transferring scores from
the scoring sheets to the records of each applicant involves no fewer than three
separate operations performed by two different individuals in order to check for
accuracy. In Ms. Cox’s case, the records reflect that her scores were accurately
wansferred from the scoring sheets to her test record.

Q. The prior bar examination format that was amended in 1291,
required that applicants pass at least 12 of 18 essays. The bar examination
was three days in duration, rather than the two-day format that exists today.
One of the primary reasons for specifying that numerous essay guestons be
included in the examination is to define a basis for the examination’s statistical
reliability. That is, in order to assure that qualified candidates receive the
opportunity to demonstrate their abilities, the examination must cover a
sufficiently broad spectrum of subjects. An examination consisting of 11
graded essay questions out of 12 essay questions is not a substantial
irregularity in the administration of the examination which resulted in manifest
unfairness and does not create mathematical inaccuracy in the scoring process
nor is it fatal to the examination's statistical reliability.

10.  According to the scoring information provided to Ms. Cox, the Torts
question was excluded from the calculation of the score for the examination.
The Grading Committee assigned 1o grade the Torts question conducted the
scoring calibration process to assure the statistical validity of the guestion. In
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this process, each member of the Grading Committee reads five of the same
answers to the question being graded and then discusses the answers and
grading of each, as a group. After completing that process and while reviewing
several other answers, the Grading Committee concluded that the Torts
question was not fairly assessing the knowledge of the applicants. As a result,
the decision was made to not grade the question because it lacked statistical
validiry.,

11. The Bar’s Rules Governing Admission provide that 12 essay
questions shall be included in the examination. Twelve questons were
included in the examination but as discussed above, the Torts question was
eliminated from scoring because it was deemed to lack statistical validity. At
the point the Torts question was determined to be defective, the examination
was over. As a practical matter, the Bar had three choices: (a) declare the
examinaton invalid and require applicants to re-take the test, most likely at
the next regularly scheduled examination seven months later; (b) admit
everyone who took the examination regardless of their performance; or (c)
eliminate the statistically invalid question and score the remainder of the
examination.

12. Declaring the examination invalid and requiring all applicants to
re-take the two-day examination at a later time would have been unduly
burdensome and manifestly uinfair 1o the applicants. Also invalidating an entire
examination would have been relinquishing the Bar’s responsibility to
administer the examinationn. Admitting everyone who took the examination
regardless of their performance would have been an abdication of the Bar’s
fundamental obligation to ensure competency and abdication of the public
trust. The Torts Grading Subcommittee, the Admission Administrator, and the
Bar’s General Counsel, in conjjuncton with the National Conference of Bar
Examiners, determined that discarding the defective guestion was the most
acceprtable and least problematic resolurtion.

13. The Utah Bar Examination Committee Grading Handbook in
conjuncton with the Rules Governing Admission provide guidelines for the
preparation of the essays, grading of the essay answers and uniformity of
grading. No departure from these guidelines alleged by Ms. Cox, would, if
proven, constitute a substantial irregularity in the administration of the
examination which resulted in manifest unfairness or mathemarical inaccuracy
in the scoring process.



14. The overall pass rate for the July Exam was 87.9%. This pass rate
is well within the range of pass rates over the past ten years, which has been
as low as 79.4% in February 1999 and as high as 94.1% in July 1998. The
average pass rate for the 20 examinations given over the past ten years is
87.85%. The fact that the overall pass rate on the July Exam did not
significantly deviate from prior examination pass rates demonstrates that there
was no substantial irregularity in the administration of the examination which
resulted in manifest unfairness nor mathematical inaccuracy in the scoring
process.

15.  Ms. Cox’s relatively low score on the MBE portion of the
examination was a determining factor in her overall failing score.

16. Ms. Cox failed to sufficiently demonstrate by her performance on
the July Exam that she has the ability to identify legal issues, to engage in a
reasoned analysis of those issues and to arrive at a logical solution by
application of fundamental legal principles which demonstrate her thorough
understanding of these legal principles.

Conclusions and Final Determination

1. There is no evidence of mathematical inaccuracy in the scoring
process or that the written procedures governing the grading process were not
substantially followed.

2. t the point the Torts question was determined to be statistically
invalid, the examination was over. The Bar chose the most acceptable and
least problematic but practical solution. Elimination of the Torts question did
not constitute a substantial irregularity in the administration of the
examination resulting in manifest unfairness.

3. The Rules Governing Admission and the grievance procedures do
not provide for re-reading of essay answers. Furthermore, the Committee finds
that if answers 1o particular questons were re-read upon an applicant's mere
request and not based on the grounds set forth in the rules and appezal
procedures, failing applicants would be able to endlessly request re-reading of
their answers.



4. Uniformity in grading by the same grading panels is essential to
the statistical integrity of the exam. Uniformity in grading is destroyed if
answers are re-read. The reappraisal process provides an adequate safeguard
Ior re-consideration of applicant essay answers.

5. Ms. Cox’s final score of 127.81 does not gualify for reappraisal
grounds set forth in the Utah State Bar Examiners Commirttee Grading
Handbook.

6. There is no basis for re-reading or reappraisal of the applicant’s
answer to the Ethics question.

7. Ms. Cox did not pass the July Exam.

For the foregoing reasons, the Committee denies Ms. Cox’s petition.

DATED this \vcfday of January, 2001.

V7N o

David Nuffer on behalf of the Execudve Committee

Fox/Adm/GrievanceCoxrev



CERTIFICATE OF SERVICE

On the _/_/'_?ﬁday of January, 2001, the undersigned hereby certifies that a true and
correct copy of the foregoing Findings of Fact and Final Determination for Valerie L. Cox was
hand delivered to the following:

Carolyn Montgomery

Attorney at Law

1904 Longview Drive
Salt Lake City, Utah 84124

e lh
DATED this /7 “"' day of January, 2001.




BEFORE THE EXECUTIVE COMMITTEE
OF THE UTAH STATE BAR

In Re:
FINDINGS OF FACT AND FINAL
DETERMINATION
Kathleen G. Arnovick,

Applicant.

The grievance petition of Kathleen G. Arnovick came before the Bar’s
Board of Bar Commissioners Execurtive Committee (the “Committee”) on
January 8, 2001. The Committee considered the materials submitted by the
applicant, The Findings of Fact and Recommendation submitted by the
Admissions Committee Panel, the Rules Governing Admission to the Utah State
Bar including grievance procedures and the Utah Bar Examiner Committee
Grading Handbook.

Background

Petitioner, Kathleen G. Arnovick, sat for the July 2000 Utah State Bar
exarination (the "July Exam”) as a Student Applicant. She received a scaled
(equated) score on the Multistate Bar Examination ("MBE") of 126 and a raw
essay score of 23. After sceling and averaging, her final combined (weighted)
score was 126.39. A total combined (weighted) score of 130.0 is required for
Student Applicants to pass the examination.

The bar examination is designed to be reliable, valid, fair and efficient.
The July Exam consisted of 12 essay questions, but one of the questions, the
Torts question, was not considered in the final examination scores.

Petitioner's Claims

Ms. Arnovick asserts that the scoring of the examination was not
conducted properly because the Torts question, which was one of the 12 essay
questions, was improperly excluded from the calculation of her score. She also



asserts that the preparation of the essays. grading of the essay answers, and
uniformity of grading, was generally improper which construted a substantial
irregularity in the administration of the exam. Finally, she asserts that the
grading of one of her 12 essay answers (the Ethics question) was incorrect
which constituted marhematical inaccuracy in the scoring process.

Context of Rules and Findings of Fact

L. Rule 11-2 of the Rules Governing Admission and the duly
authorized Bar Examination Review and Appeal Procedure governing appeals
from failures to pass the Utah State Bar examination allow for grievances to be
reviewed only on the basis of a substantial irregularity in the administration of
the examination which resulted in manifest unfairness or because of
mathematical inaccuracy in the scoring process,

2. The Rules Governing Admission and the grievance procedures do
not provide for the re-reading of individual essay answers of an applicant. Ms.
Arnovick’s answer to the Ethics questions was not re-read.

3. The duly authorized Utah Bar Examiners Committee Grading
Handbook, however, provides for automatic regppraisal grading in certain
instances as follows: Reappraisal grading is used to confirm the essay scores of
those applicants who fail in a range just below the passing score. The passing
score for the bar examinartion is a weighted average score of 130. Applicants
whose weighted average score on the full bar examination is between 130 and
129 (below the passing level) shall have all their essay answers re-graded. The
papers of these applicants will be submirted to another member of the grading
team for reappraisal. If the second reader assigns the same raw score as the
first reader, that is the score for the answer. If the raw score assigned by the
second reader differs from that assigned by the first reader, the two scores will
be averaged together and the averaged score will be the final raw essay score.

This score is the raw score assigned to the applicant.

4. The average passing combined (weighted) score for all applicants
taking the July Exam was 147.69. Ms. Arnovick’s final combined (weighted)
score was 126.39. By virtue of this score the applicant’s answers do not qualify
for reappraisal.



S. The average scaled (equated) MBE score of all the applicants taking
the July Exam was 144.17. Ms. Arnovick’s scaled (equated) MBE score was
126.

6. The average raw score of all applicant enswers to the essay portion
of the July Exam was 28.96. Ms. Arnovick’s raw essay score was 23.

7. After all essay questions are graded, the applicants’ raw scores are
scaled to the MBE portion of the examination. Scaling creates comparable
numeric scores on the essay and MBE portions of the standard examination.
MBE equated scores and essay scaled scores are combined for Student
Applicants according to the standard deviation method and compared to the
passing benchmark of 130. Applicants who receive a combined score of 130 or
above pass the bar examination.

8. The procedure followed by the Bar staff in transferring scores from
the scoring sheets to the records of each applicant involves no fewer than three
separate operations performed by two different individuals in order to check for
accuracy. In Ms. Arnovick’s case, the records reflect that her scores were
accurately transferred from the scoring sheets to her test record.

9. The prior bar examination format that was amended in 1991,
required that applicants pass at least 12 of 18 essays. The bar examination
was three days in duraton, rather than the two-day format that exists today.
One of the primary reasons for specifying that numerous essay questions be
included in the examination is 10 define a basis for the examination’s statistical

eliability. That is, in order to assure that qualified candidates recewve the
opportunity to demonstrate their abilities, the examination must cover a
sufficiently broad spectrum of subjects. An examination consistng of 11
graded essay questions out of 12 essay guestions is not a substantial
rregularity m the administration of the examination which resulted in manifest
unfairness and doss not create mathematical inaccuracy in the scoring procsss
nor is it faral to the examination’s statistical reliability.

10. According to the scoring information provided to Ms. Arnovick, the
Torts gueston was excluded from the calculation of the score for the
examination. The Grading Comrmitiee assigned to grade the Torts question
conducted the scoring calibration process to assure the statistical validity of
the question. In this process, each member of the Grading Commuttee reads
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five of the same answers to the question being graded and then discusses the
answers and grading of each, as a group. After completing that process and
while reviewing several other answers, the Committee concluded that the Torts
question was not fairly assessing the knowledge of the applicants. As a result,
the decision was made to not grade the question because it lacked statistical
validity.

11. The Bar’s Rules Governing Admission provide that 12 essay
questions shall be included in the examination. Twelve questions were
included in the examination but as discussed above, the Torts question was
eliminated from scoring because it was deemed 10 lack statistical validity. At
the point the Torts question was determined to be defective, the examination
was over. As a practical matter, the Bar had three choices: (a) declare the
examination invalid and require applicants to re-take the test, most likely at
the next regularly scheduled examination seven months later; (b) admit
everyone who took the examination regardless of their performance; or (c)
eliminate the statistically invalid question and score the remainder of the
examination.

12. Declaring the examination invalid and requiring all applicants to
re-take the two-day examination at a later time would have been unduly
burdensome and manifestly unfair to the applicants. Also, invalidating an
entire examination would have been reiinquishing the Bar’s responsibility to
administer the examination. Admitting everyone who took the examination
regardless of their performance would have been an abdication of the Bar’s
fundamental obligation to ensure competency and abdication of the public
trust. The Torts Grading Subcommittee, the Admission Administrator, and the
Bar’s General Counsel, in conjunction with the National Conference of Bar
Examiners, determined that discarding the defective question was the most
acceprable and least problematic resolution.

13. The Utah Bar Examination Committee Grading Handbook in
conjunction with the Rules Governing Admission provide guidelines for the
preparation of the essays, grading of the essay answers and uniformirty of
grading, No departure from these guidelines alleged by Ms. Arnovick, would, if
proven, constitute a substantial irregularity in the administration of the

xamination which resulted in manifest unfairness or mathematical inaccuracy

in the scoring process.




14. The overall pass rate for the July Exam was 87.9%. This pass rate
is well within the range of pass rates over the past ten years, which has been
2s low as 79.4% in February 1999 and as high as 94.1% in July 1998. The
average pass rate for the 20 examinations given over the past ten years is
87.85%. The fact that the overall pass rate on the July Exam did not
significantly deviate from prior examinartion pass rates demonstrates that there
was no substantial irregularity in the administration of the examination which
resulted in manifest unfairness nor mathemartical inaccuracy in the scoring
process.

15. Ms. Arnovick’s relatively low score on the MBE portion of the
examination was a determining factor in her overall failing score.

16. Ms. Arnovick has failed to sufficiently demonstrate by her
performance on the July Exam that she has the ability to identify legal issues,
to engage in a reasoned analysis of those issues and to arrive at a logical
solution by application of fundamental legal principles which demonstrate her
thorough understanding of these legal principles.

Conclusions and Final Determination

1. There is no evidence of mathematical inaccuracy in the scoring
process or that the written procedures governing the grading process were not
substantially followed.

2. At the point the Torts guestion was determined to be statistically
invalid, the examination was over. The Bar chose the most acceptable and
least problematic but practical solution. Elimination of the Torts question did
not constitute a substantial irregularity in the administration of the
examination resulung in manifest unfairness.

3. The Rules Governing Admission and the grievance procedures do
not provide for re-reading of essay answers. Furthermore, the Committee finds
that if answers to particular questions were re-read upon an applicant's mere
request and not based on the grounds set forth in the appeal procedures,
failing applicants would be able to endlessly request re-reading of their
arlswers.



4, Uniformity in grading by the same grading panels is essential to
the statistical integrity of the exam. Uniformity in grading is destroyed if
answers are re-read. The reappraisal process provides an adequate safeguard
for re-consideration of applicant essay answers.

S. Ms. Arnovick’s final score of 126.39 does not qualify for reappraisal
grounds set forth in the Utah State Bar Examiners Committee Grading
Handbook. There is no basis for re-reading or reappraisal of the applicant’s
answer to the Ethics question.

6. Ms. Arnovick did not pass the July Exam.

For the foregoing reasons, the Committee denies Ms. Arnovick’s petition.

DATED this iRday of January, 2001.

OO

David Nuffer on behalf of the Exscutive Committee

Fox/Adm/GrievanceArnovickrev



CERTIFICATE OF SERVICE

day of January, 2001, the undersigned hereby certifies thar 2 wue and
correct copy of the foregoing Findings of Fact and Final Determinartion for Kathleen G.
Amovick was hand delivered to the following:

Carolyn Montgomery

Attorney at Law

1904 Longview Drive
Salt Lake City, Utah 84124

DATED this / f}[}/ day of January, 2001.




BEFORE THE EXECUTIVE COMMITTEE
OF THE UTAH STATE BAR

In Re:
FINDINGS OF FACT AND FINAL

DETERMINATION
Henry B. Wansker,

Applicant.

The grievance petition of Henry B. Wansker came before the Bar’s Board
of Bar Commissioner’s Executive Committee (the “Committee”) on January 8,
2001. The Committee considered the materials submirted by the applicant, the
Findings of Fact and Recommendation submitted by the Admissions
Committee Panel, the Rules Governing Admission to the Utah State Bar
including grievance procedures and the Utah Bar Examiner Committee
Grading Handbook.

Background

Petitioner, Henry B. Wansker, sat for the July 2000 Utah State Bar
exarnination {the "July Exam”) as an Attorney Applicant. He received a raw
essay score of 21. His scaled (converted) essay score was 120.94. A total scaled
essay score of 130.0 is required for Attorney Applicants to pass the
examination.

The bar examination is designed to be reliable, valid, fair and efficient.
The July Exam consisted of 12 essay questions, bur one of the questions, the
Torts quesuon, was not considered in the final examination scores.

Petiticner's Claims

Mr. Wansker asserts that the scoring of the examination was not
conducted properly because the Torts question, which was one of the 12 essay
questions, was improperly excluded from the calculation of his score. He also



asserts that the preparation of the essays, the grading of the essay answers,
and the uniformity of grading, was generally improper which constituted a
substantial irregularity in the administraton of the exam and mathemarical
inaccuracy. He also asserts that the anonymity of one’s attorney status is
adversely impacted by the Bar's test identification numbering system that
assigns Attorney Applicants a different series of numbers from the Student
Applicants. Finally, he asserts that by “arbitrarily” assigning Attorney
Applicants a Multistate Bar Examination ("MBE") score of 130 in the process to
arrive at the final score, Attorney Applicants are prejudiced. That is, he claims
that if 144.17, the average of all applicants’ MBE scores on the July Exam, was
arbitrarily assigned to all Attorney Applicants instead of the 130 MBE score,
and if the resulting combined score was used to evaluate Attorney Applicants,
he would have passed the July Exam.

Context of Rules and Findings of Fact

1. Rule 11-2 of the Rules Governing Admission and the duly
authorized Bar Examination Review and Appeal Procedure governing the Utah
State Bar examination allow for grievances to be reviewed only on the basis of a
substantial irregularity in the administration of the examination which resulted
in manifest unfairness or because of marthemarical inaccuracy in the scoring
process.

2. The Rules Governing Admission and the grievance procedures do
not provide for the re-reading of individual essay answers of an applicant. Mr.
Wansker’s essay answers were not re-read.

3. The duly authorized Utah Bar Examiners Committee Grading
Handbook, however, provides for automatic regppraisal grading in certain
instances as follows: Reappraisal grading is used to confirm the essay scores of
those applicants who fail in a range just below the passing score. The passing
score for the bar examination is a weighted average score of 130. Applicants
whose weighted average score on the full bar examination is between 130 and
129 (below the passing level) shall have all their essay answers re-graded. The
papers of these applicants will be submitted to another member of the grading
team for reappraisal. If the second reader assigns the same raw score as the
first reader, that is the score for the answer. If the raw score assigned by the
second reader differs from that assigned by the first reader, the two scores will
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be averaged together and the averaged score will be the final raw essay score.
This score is the raw score assigned to the applicant.

4. The average passing combined (weighted) score for all applicants
taking the July Exam was 147.69. Mr. Wansker’s final scaled essay score was
120.94. By virtue of this score the applicant’s answers do not qualify for
reappraisal.

5. The average raw score of all the applicant answers 1o the essay
portion of the July Exam was 28.96. Mr. Wansker’s raw essay score was 21.

6. After all essay questions are graded, the applicants’ raw essay
scores are scaled to the MBE porton of the examination. Scaling creates
comparable numeric scores on the essay and MBE portions of the standard
examination. MBE equated scores and essay scaled scores are combined for
Student Applicants according to the standard deviation method, and compared
10 the passing benchmark of 130. Student Applicants who receive a combined
weighted score of 130 or above pass the bar examination. Attorney Applicants,
however, do not take the MBE portion of the examination. Attorney Applicants
are only required 10 achieve a scaled essay score of 130 to pass the bar
examination. While combined scores are printed on the form letters sent both
to the Attorney and Student Applicants and on internal bar forms, these
combined scores are inapplicable to Attorney Applicants.

7. The procedure followed by the Bar staff in transferring scores from
the scoring sheets to the records of each applicant involves three separate
operations performed by two different individuals in order to check for
accuracy. In Mr. Wansker’s case, the records reflect that his scores were
accurately transferred from the scoring sheets to his test record.

8. The prior bar examination formar, that was amended in 1991,
required that applicants pass at least 12 of 18 essays, and was three days in
duration, rather than the two-day format that exists today. One of the primary
reasons for specifying that numerous essay questions be included in the
examination is to define a basis for the examination’s statistical reliability.
That is, in order to assure that qualified candidates receive the opportunity to
demonstrate their abilities, the examination must cover a sufficiently broad
spectrum of subjects. An examination consisting of 11 graded essay questions
out of 12 essay questions is not a substantial irregularity in the administration



of the examination which resulted in manifest unfairness and does not create
mathematical inaccuracy in the scoring process nor is it fatal 10 the
examination’s statisucal reliabiliry.

S. According to the scoring information provided to Mr. Wansker, the

Torts question was excluded from the calculation of the score for the
xamination. The Grading Commirttee assigned to grade the Torts question

conducted the scoring calibration process to assure the statistical validity of
the question. In this process, each member of the Grading Committee reads
five of the same answers to the question being graded and then discusses the
answers and grading of each, as a group. After completing that process and
while reviewing several other answers, the Committee concluded that the Torts
question was not fairly assessing the knowledge of the applicants. As a result,
the decision was made to not grade the question because it lacked statistical
validity.

10. The Bar’s Rules Governing Admission provide that 12 essay
guestions shall be included in the examination. Twelve questions were
included in the examination but as discussed above, the Torts question was
eliminated from scoring because it was deemed to lack statistical validity. At
the point the Torts question was determined to be defective, the examination
was over. As a pracrtical matter, the Bar had three choices: (a) declare the
examination invalid and require applicants to re-take the test, most likely at
the next regularly scheduled examination seven months later; (b) admit
everyone who took the examinartion regardiess of their performance; or (c)
eliminate the statstically invalid question and score the remainder of the
examination.

11. Declaring the examination invalid and requiring all applicants to
re-take the twwo-day examination at a later tme would have been unduly
burdensome and manifestly unfair to the applicants. Also, invalidating an
entire examination would have been relinquishing the Bar’s responsibility to
administer the examination. Admitting everyone who took the examinanon
regardless of their performance would have been an abdication of the Bar’s
fundamental obligation to ensure competency and abdication of the public
trust. The Torts Grading Subcommirtiee, the Admission Administrator, and the
Bar’s General Counsel, in conjunction with the National Conference of Bar
Examiners, determined that discarding the defective question was the most
acceprable and least problematic resolution.

4.



12. The Utah Bar Examination Committee Grading Handbook in
conjunction with the Rules Governing Admission provide guidelines for the
preparation of the essays, grading of the essay answers and uniformity of
grading. No departure from these guidelines alleged by Mr. Wansker, would, if
proven, consttute a substantial irregularity in the administration of the
examination which resulted in manifest unfairness or mathematical inaccuracy
in the scoring process.

13. The overall pass rate for the July Exam was 87.9%. This pass rate
is well within the range of pass rates over the past ten years, which has been
as low as 79.4% in February 1999 and as high as 94.1% in July 1998. The
average pass rate for the 20 examinations given over the past ten years is
87.85%. The fact that the overzall pass rate on the July Exam did not
significantly deviate from prior examination pass rates demonstrates that there
was no substantial irregularity in the administration of the examination which
resulted in manifest unfairness nor mathemarical inaccuracy in the scoring
process.

14. All applicants are assigned numbers that are used o track them
throughout the application and examination process that provides anonymity
that would not be possible if their names were used. Student Applicants are
assigned numbers beginning with 1000 and Attorney Applicants are assigned
numbers beginning with 3000. The number series bifurcation is done for
internal administrative reasons unrelated to grading, e.g., charges and fees.

15. The graders of the bar examination are not provided with any
information to indicate that the 1000 series of applicants are Student
Applicants and that the 3000 series of applicants are Attorney Applicants. The
Bar’s practice for assigning a different series of numbers to the Student and
Attorney Applicants has been in place for approximartely ten years. During that
period of time, in most instances, the Attorney Appiicants have performed
better and had a higher pass rate than the Student Applicants.

16. Attorney Applicants are not required to take the MBE portion of
the examinaton. In the past, if an attorney (an applicant licensed to practice in
a sister jurisdiction) has wanted to take the two-day student examination,
which includes the MBE, the applicant has applied as a Student Applicant.
There are no rules that would prohibit an out-of-state licensed attorney from

-5-



applying as a Student Applicant unless they do not meet the required
qualifications. Most out-of-state licensed attorneys, however, prefer taking the
abbreviated one-day examination which does not include the MBE.

17. Because of compurter limitations requiring a2 number 1o be filled
into the MBEfield on the record of each applicant. the admissions staff has
filled in that field on the record of Attorney Applicants with a 130, the score
required to pass the bar examination. The National Conference of Bar
Examiners which scales essay scores for the Bar also requires that the
“dummy” score be filled into each Attorney Applicant’s record. An individual
Attorney Applicant’s scaled essay score, however, is not combined with the
“dummy” 130 MBE score for any evaluative purpose. Specifically, it is not
relevant or used in determining if the Atrorney Applicant has achieved a
passing score. Attorney Applicants are only required to achieve a scaled essay
score of 130 to pass the bar examination. There is, in fact, no negative or
positive effect from recording a dummy 130 MBE score in the record of
Attorney Applicants.

18. Mr. Wansker has failed to sufficiently demonstrate by his
performance on the July Exam that he has the ability to identify legal issues, to
engage in a reasoned analysis of those issues and to arrive at a logical solution
by application of fundamental legal principles which demonstrate his thorough
understanding of these legal principles.

Conclusions and Final Determination

1. There is no evidence of mathematical inaccuracy in the scoring
process or thart the written procedures governing the grading process were not
substantally follow=d.

2. At the point the Torts guestion was determined to be statistically
invalid, the examination was over. The Bar chose the most acceptable and
least problematic but practical solution. The elimination of the Torts question
was not a substantial irregulariry in the administration of the examination

resulting in manifest unfairness.



3. The Rules Governing Admission and the grievance procedures do
not provide for re-reading of essay answers. Furthermore, the Committee finds
that if answers to particular questions were re-read upon an applicant's mere
request and not based on the grounds set forth in the rules and appeal
procedures, failing applicants would be able 10 endlessly request re-reading of
their answers.

4, Uniformirty in grading by the same grading panels is essential to
the statistical integrity of the examination. Uniformity in grading is destroyed
if answers are re-read. The reappraisal process provides an adequarte
safeguard for re-consideration of applicant essay answers.

S. Mr. Wansker’s scaled essay score of 120.94 does not qualify for
reappraisal grounds set forth in the Utah State Bar Examiners Committee
Grading Handbook.

6. There is no basis for re-reading or reappraisal of the applicant’s
£SSaySs arswers.

7. There is no evidence that the assignment of a different series of
test identification numbers to Atrorney Applicants adversely affects the
Atrorney Applicants. The practice has been in place for approximartely ten
years and Attorney Applicants more often than not have a higher pass rate
than Student Applicants. Furthermore, the grading of essays is governed by
guidelines that are designed to eliminate subjecuvity on behalf of any
individual grader.

8. Assigning Attorney Applicants an imputed MBE score of 130 for
purposes of scaling the essay answers of the examination to the MBE does not
disadvantage Attorney Applicants. Thereis, in fact, no negative or positive
effect from recording a dummy 130 MBE score in the record of Attorney
Applicants.

9. Mr. Wansker did not pass the July Exam.



For the foregoing reasons, the Committee denies Mr. Wansker’s petition.

DATED this_‘7 day of January, 2001.

7O

Dawvid Nuffer on behalf of the Executive Commitiee

Fox/Adm/GrievanceWanskerrev



CERTIFICATE OF SERVICE

Onthe /F¢ 7/Zlay of January, 2001, the undersigned hereby certifies that a true and
carrect copy of the foregoing Findings of Fact and Final Determination for Henry B. Wankser
was hand delivered to the following:

Carolyn Montgomery
Attorney at Law

1904 Longview Drive

Salt Lake City, Utah 84124
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DATED this /7% day of January, 2001,
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Year Zxam

1990 July
Feb.

1989 July 177 134 75.7%
Teb 2 50 69

1988 July 163 120 73.6
Feb 70 49 70

1987 July 171 134 78.4
reb 72 57 79.2

1986 July 185 162 83.1
Feb. 66 439 74

19883 July 183%* 166% 85.7
Feb. 57 51 89.5

1984 Julv 208 186 89.4
Teb. 78 67 85.8

*estimaced

The cotal number of attorney applicants admit=

is 123 Approximazely 20 attornsy applicants

Typically, the pass rate is around 95%

5/90

B.Y.U U. of U.
Passing Passing
56 72
15 21
49 39
21 16
27 61
22 18
43 61
16 23
45 80
14 15
44% 70%
14 8
44 52
12 23

d from 1984 to 1888
re admitted esach vea:s.

JUNI
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Memorandum - October 3, 1988
Mr. Gesorge Haley
zags -2~
The criteria effective 1981 —hrough Tbb“ua“y 1885 is

based on the expactation that a2 correlation sxiszed
peTween scores achisved on the MBE and number oI =sgsay
gusstions passed. A4s such, ruless wsre adopzed that
allowaed applicants chlev g a raw score aon the MBE =gual
—o or exceading the upper 20 percesntile of all persons

<2king the MBE natio n:l v would bz admitted. Thoses who
acn;eved less than 15 Darcent on this exam were considers

Zziling the MBE and wars not admitted. Those applicancs
in betwsen were graded on thelr essay guestions and
regulred To pass 12 of ti tions. Thoses who failad
<hs 18 were onsxderad Za2iling applicanzts.

<0 pass 12 of

EZfective July 1985 it was detarminsd that a
correlation ¢id not always exist bstween the MBE and essay
scoras. Theresfore rules wers adoptaed setiing as minimum
compeTancy The r2gulrsmsnt That an applicant rscsive a
scaled szors of 125 on the M3E and pass 12 of 18 essav
exam guastions. Those applicants Zziling one portion ol
the ezam are a2llowed to retalie that portion.

I d4id not have time to compile MBE averagss
nationally and for Uzah. Thsss are probably available
with more ex=zensive resszrch. The Julyv 1988 eam showad &
national average o0f 139 and a Uteh sverage oI 141.

I hope This infcrmation is hslpful. IZ I can be oI
furcher assiscances, please conzact me =t 531-3077.



Hutchinsor
Execuive Direcior

‘Barbara R. Bassel
~assecime Direner

‘Stephen F.

aparc of

<ent M. Kasting
‘resipent

4ans Q. Chamberiain
sresioeni-Elect

4. James Ciegg

lames Z. Davis

3andy L. Dryer

4on. Pameia T. Greenwooo
stewart M. Hanson, Jr.
tames R. Holbrook

Commizssicners

45 Sputh 200 East’™ Salt Laks City, Uiah 84111-3

=)

MEMORANDUM

TC Mr. George Halszv, A
TROM: Michele Roberts, AGmMLiZsi

ateBar

834

“Telephone: (801) 531-8077 » (WATS) 1-800-862-8054

ABAINeT ABA 11E2

Upon recesiving your raguest Ifor a 10-vear statistical
“ew identifving,

Number oI p=2 ng the exam,

Number of p= ing the sxam,

Numbsr of pe ing the exam,’

Numbsr oI peop ziling —hs egsay porition only,

Numbzr of peop ailing the MBE portion only,

Number oI D=0op 2iling bozh porticns of ths exam,

Utah's averages the MBE,

Nationzl zvarags on ths M2E,
I resesarched our records te compille this information. Ths
attached tabls indicatss thoss statistics. In somes cass=s
results were not available and I deszignated this with n/a

You shouvld bz awarse that criteriaz Ifor determining a
cassing applicant on the bar sxam has changzd over ths
vEAIS. AsS such, comparisons should not b made bstwasn
croups identified by the solid lines bstwesn the tasts 7-80
and 2-81l and bstwssn ths tssts 2-85 and 7-85.

It was not clear Zrom the records what exact criteria
'zs in effect 197%-1580. It zppszars o bes 2z wesightsd
averages basel on & conversion ratio in which the =ssay and
MBE scores ares converted to ths same scale. Passing
applicants ware thoss who scored abovs 2 cartain cut-ois
Doint.



oguly 1290 86.2%
February 1990 65.8% Februarv 1891 86.1%
July 1989 75.7% July 1988 73.6%
February 1989 €9.0% February 1888 70.0%

DPASS RATE BY LAW SCHOOL
Law School HNumber

Sat Tass Passage Rate
Brigham Young University 20 16 80.0%
University oI Utah i8 16 B8.9%
Out o©f State Zaw Schools 27 23 85.2%
Atzornsy koplicants 14 13 92.9%
Stazistics of Passing
Student and Actorney hpplicants

Totazl Number Pascsing Eiam 68

Women 26
To—-zl Number Szt Zor Laaminaztion 79

Woms=an 28



==

(D M M® o
oo oy
H e

21 Ijj l)J ']j

]
o}
—1
<
-t
w
\\s]
[
w
1
{as]
t
=
iz
|

NATION RESULTS

'

s of the July 1581 Ezr Examination are
Students Zttorneys
Total number: 169 12
Total passes: 152 i0
Total Fails: 17 2
PASS RATE 89.89% 83.3%
DASS RATE ON TOTZL EXAMINEES...........
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Students Attorneys Total
78 16 84
68 15 83
10 1 11

87.1% 83.7% 88.2%

July 1e°1 B2.5%
July 1890 86.2%
July 1989 75.7%
July 1988 73.5%

£ BY AW SCHOOL

er Pass Rate

Dzzs

26 96.2%

22 75.8%

35 82..%



Tot
Tot
Tot
PLE
2185 RAT

February
February
February
February
February

2001 ) )

(&1}

.

cl
i)
g
,._l
w0

Fh
]
£
Lo
Ja
w

1 numbsr

1l passes:

1 fails:
- b‘TE .

ON TOTEL

Pass Rate P=

1892
19581
1990
1989
1838

Law School

BYU

UofU
out of S

ate

=
=

W W
FNEXEGEY)

n

1

[SING
VO (F
s U

ov?

cl
ol
=0
Y
o

e e R S I b
w

oY

o\?

v e B & e o & e

STATISTICS

~N Oy Oy 00
QWU U m
OO M)
o\® 0 o\® o\ oV

D

(s IO RS A v I ]

R Wop

n

1

o

20.7%
89.5%
86.2%
75.7%

73.6%



FESRUARY 1993 BAR EXAMINATION RESULTS

Results of Fepruary 1993 Bar Examination are as follows:

Students Attomneys
Total number: 64 28
Tortal passes: 73 23
Total fails: i1 5
PASS RAT=: 86.9% 82.1%
PASS RATE OF TOTAL EXAMINEDS. ..iviveiieeneenennee,

RESULTS STATISTICS

Pass Rate Percentage

February 1863 85.7%

February 1992 88.2% July 1952
February 1991 86.1% July 1991
Sebruaty 1950 ¢5.8% July 1990
rebruary 1989 65.0% July 1985

PASS PATE BY AW SCHOOL
Law School Numb=r Pass Ra
Sat  Pass

BYU 37 30 81.1%
TUofU 4 12 83.7%
Out of Swire 61 54 86.5%

4pplicants signed up for July 1993 Examination

Students 270
Attorneys 31
Tomwml 301
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Results of July 1993 Bar Examination arz a5 follows:
Students Attorneys
Total number: 243 21
Total passes: 218 15
Total fails: 30 6
PASS RATE: 87.9% 71.4%
PASS RATE OF TOTAL EXAMINEES....................... 86.6%
RESULTS STATISTICS
Pass Rate Percentage
February 1993 85.7% July 1993 86.6%
February 1992 88.2% July 1992 90.7%
Tebruary 1991 86.1% Tuly 1991 89.5%
February 1990 65.8% July 1950 86.2%
Fepruary 1989 69.0% July 1989 75.7%

PASS RATE BY LAW SCHOOL

Taw School Number DPass Rate
Sat  Pass

BYU - 80 5 82.5%

UofU 99 89 89.9%

Out of State 90 69 76.7%

Iy
<
s

Retakes.......... 14 ... .. 7 passed

Total

265

233
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F=ZBRUARY 1994 BAR ESLAMINATION REST

Results of February 1994 Bar Examination are a5 follows:

Students Attorneys Total
Totzl number: 103 33 136
Total passes: o1 31 122
Torml feils: 12 2 14
PASS RATE: 88.4% 83.9% 89.7%
PASS RATE OF TOTAL EXAMINEES. ......oiieieenanns ..80.7%

R=SULTS STATISTICS

Pass Rate Perceniage

February 1994 82.7%
Fepruary 1993 85.7% July 1993 86.6%
Hebruary 1902 88.2% July 1992 90.7%
rebruary 1991 86.1% July 1991 88.5%
February 1990 65.8% July 1950 86.2%
February 1989 69.0% July 1989 75.7%

PASS RATE BY LAW SCHOOL
Lzw School Number Pass Rate

Sat  Pass

BYU 25 24 96.0%
UofU 31 28 50.3%
Out of Sate 80 70 §7.5%
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Resulis of July 1994 Zar Zxamination are as follows:

Students Attorneys
217 25
187 24

30 !

Total number:
‘Total passes:
Total fails:

PLSS RATE: 86.2% 95.0%
PASS RATE CF TOTAL EXAMINEES. ...,

RESULTS STATISTICS

Pass Fate Percentage

February 1994 go July 1954
February 1993 85. Fuly 1993
February 1992 8 July 1992

February 1801
February 1990
Tebruary 1989
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DASS RATE BY LAW SCHOOL
Law School Number Pass Rate
Sat  Pass
BYU 73 60 82.2%
TofU - B4 80 85.2%
Out of State &5 71 83.5%

7.2%
87.2%
86.6%
90.7%
8.5 %
86.2%
75.7%

-
31
87.2%



“EBRUARY 1995 BAR EXAMINATION RESULTS

Results of February 1995 Bar Examination are as follows:

Students Attorneys
Total number: 86 31
Total passes: 68 25
Total fails: 18 6
PASS RATE: 79.1% 80.6%
PASS RATE OF TOTAL EXAMINEES ....c.oiiiiei e ee 79.

RESULTS STATISTICS

Pass Rate Percentage

February 1295 79.5%

February 1954 89.9% July 1094
February 1993 85.7% July 1993
Fepruary 1902 88.2% July 1922
rebruary 1901 86.1% July 1991
February 1990 65.8% July 1990
February 1989 €9.0% July 1989

DASS RATE BY LAW SCHOOL
Law Schoal Number Pass Rate
Sat  Pass

BYU 31 24 77.4%
UofU 20 16 80.0%
QOut of Siate 66 53 80.3%

5%

§7.2%
56.6%
80.7%
89.5%
§6.2%
75.7%



JULY 1995 BAR EXAMINATION RESULTS
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Results of July 1207

Swiden::  Amorneys Toral
Total number: 225 24 259
Total passes: 203 31 234
Total fails: 22 3 25
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PASS RATE: 90.2%  51.2%

PASS PATE OF TOTAL EXAWTNEES 90 4

= st ‘:\.
February 1995 78.5% Tuly 10085 90.4%
rebruary 1994 £9.9% July 1994 87.2%
February 1993 85.7% July 1993 85.5%
February 1992 88.2% July 1992 Q0.7 %
February 1991 R6.1% July 1991 E5.0%
February 1290 65.8% July 1990 86.2%
PASS RATE BY LAW SCHOOL
Law School Number : Dass Rate

Sat Pass ‘
BYU ’ 78 70 89.7%
UofU 83 Rs 91.6%
8%

Out of State - 58 go 90.8%
remals 91 g4 8239
Male 168 150 89.3%

el
(@]
»)
v
(4]
f/)
.
L
~
hw)
™
%]
&
Q.
tn
(O3]
oo
S



FEBRUARY 1996 BAR EXAMINATION RESULTS

Pesults of February 1996 Bar Examination are as follows:

Total number:
Total passes:
Total fails:
DPASS RATE:

PASS RATE OF TOTAL EXAMINEZES

February
February
February
February
Februaty
February

1996
1995
1094
1993
1952
1991
1990

-

Law School

BYU
UofU

QOut of State

- T,
Hemres.....

Studenzs  Artorneys
94 24
76 22
18 2
80.2% 91.7%

RESULTS STATISTICS

Pass Rate Percentage
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PASS RATE BY

Number

Sat
30
sl

66

...0 passed

+

40.0%

July 1995
July 1964
July 1993
July 1992
July 1961
July 1990

Toral
118
98
20
83.1%
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86.7%
81.8%
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Students Attorneys
Total number: 22 28
Total passas: 201 27
Total fails: 27 1

PASS RATE: 8.1% 06.4%

PASS RATE OF TOTAL EXAMINEES.........oooiiiieenn

RESULTS STATISTICS

February 1996 £3.1% July 1996
February 1995 79.5% July 1995
February 1994 89.5% July 1954
February 1993 €5.7% July 1963
February 1992 88.2% July 1982
February 1991 86.1% uly 1991
February 1990 85.8% July 1990
February 1889 62.0% July 1989

Iaw School Number Dace Rate

BYU &2 75 ©1.4%
UofU g3 73 87.9%
COut of Stae o1 80 R7.9%

Retalees...... 15,00 ypassed.....33.2%
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FEBRUARY 1997 BAR EXAVMINATION RESULTS

Results of rebruary 1997 Bar Examinaiion are as jollowe:

Students Attomeys Toral
Total number: 95 27 122
Total pass: 86 27 113
Total fail: 9 0 9
PASSRATE: 90.5% 100% 02.6%
PASSRATE OF TOTAL EXAMINEES. . ....ooovieiiaininnn, 92.6%

RESULTS STATISTIC

February 1987 92.6%
Fsbruary 1996 83.1% July 1996 89.0%
February 1995 78.5% July 1995 90.4%
rebruary 1994 89.9% July 1994 87.2%
February 1993 83.7% July 1993 86.6%
Tebruary 1992 88.2% July 1992 90.7%
February 1991 86.1% July 1991 89.5%
February 1990 65.8% July 1990 86.2%
February 1989 69.0% July 1989 75.7%
PASSFATEBYLAW SLCHOOL

TLaw School Number Pass Rarte

Sat Pass
BYU 35 32 91.4%
UofU 24 20 83.2%
Out of State 63 61 96.8%
Rerakes.....20.......16 passed........ 80 0%

Z=ssay scores varied from 19 to 45/Total possible score 60
Average essay score 32 74

MBE scores varied from 10510 174

Utah’s average MBE score 143 41

National MBE average 139.45 for February 1997. (18,468 applicants tested)

ighest combined score 167.30... .lowest combined score 104,64



JULY 1997 BAR EXXAMINATION EESULTS

Results of July 1997 Bar Examination are as follows:

Students Attorneys Total
Total number: 222 29 251
Total pass: 206 27 233
Total fail: 16 2 18
PASSRATE: 92.8% 93.1% 92.8%
PASSRATEOF TOTAL EXAMINEES........oooeviiinnn. . 92.8%

RESULTS STATISTIC

February 1997 92.6% July 1997  92.8%
February 1996 83.1% July 1996 89.0%
February 1995 79.5% July 1995 90.4%
February 1994 §9.9% July 1994 87.2%
February 1993 85.7% July 1993 86.6%
February 1992 88.2% July 1992 90.7%
February 1991 86.1% July 1991 89.5%
February 1990 65.8% July 1990 86.2%
February 1989 69.0% July 1989 75.7%

PASSRATEBY LAW SLCHOOL

Law School Number Pass Rate
Sat Pass

BYU 74 72 07.3%

JofUJ 76 67 88.2%

Out of Stare 101 94 83.0%

Regales.....11.......9 passed........81.8%

Essay scores varied from 18 to 46/Total possible score 60

——

Averags essay score 33.34

WBE scores varied from 96 to 176
Utah’s average MEBE scors 144 38

~ elaa

Nanonal MBE average 143.92 for July 1957. (44,128 applicants tested)

Fighest combined score 175.26... lowsst combined scorz 103.49



FEBRUARY 1098 BAR ESZAIINATION BESULTS

Results of redruary 2998 Bar Examinasion are as jollows:

Students Attorneys Total
Toral number: 81 22 103
Tozal pass: 66 20 8
Toral fail: 15 2 17
PASS RATE: 81.3% 90.9% €3.5%

PASSPATE OF TOTAL EXAWINEES.. oo eee e 83.5%

February 1998 €2.5%

February 1997 92.6% Fuly 1997  92.8%
February 1996 83.1% July 1996  89.0%
Fepruery 1995 79.5% July 1995 90.4%
February 1994 £8.9% July 1994 87.2%
February 1993 25.7% July 1993 86.6%
February 1992 88.2% July 1982 90.7%
Fepruary 1991 86.1% July 1291 89.5%
February 1990 65.8% July 1990 86.2%
Fepruery 1989 55.0% July 1989  75.7%
PASSRATEBY LAW SLCHOOL

Lzw School Numbszr Dass Rate

Sat Pass
BYTT 19 17 89.5%
TUesiU 24 21 £7.5%
Ou of State o0 48 80.0%
Berales,....12.......7 passed........58.3%

Essay scores varied from 12 to 42/Toral possible scors 60

£verags essay scors 31.90

WBE scores veried Fom 107 10 167

Urah’s average MBE score 140.88

Narional MBE average 137 74 for February 1998. (18,£70 zpplicants tested)

“hchast combined score 165.24... lowsst combined score 92.70



JULY 1998 BAR EZ.AMINATION RESULTS

Resulzs of July 1998 Bar Examinarion are as jollows:

Students Attorneys Tortal
Totel number: 219 19 238
Toral pass: 203 19 224
Toral fail: 14 0 14
PASSRATE: 23.6% 100% 84.1%
PASS PATE OF TOTAL EX AMINEES et eviveivereeenenenenn. 94.1%

RESULTS STATISTIC

ebruary 1998 £€3.5% July 1998  94.1%
February 1987 82.6% July 1897  92.8%
February 1996 83.1% July 1996  89.0%
February 1995 79.5% July 1985 90.4%
February 1994 82.9% July 1994  87.2%
Februery 1993 83.7% Fuly 19893 86.6%
Febrary 1992 88.2% Juiy 1992 90.7%
February 1991 86.1% July 1991  89.5%
Febrmary 1990 €5.8% July 1990  86.2%
February 1989 62.0% july 1889  73.7%

PASS RATEBY LAW SLCHOOL

Law School Number Pass Rare
Sat Pass

BYU 71 67 64.3%

UefU 87 82 94.2%

QOut of Stzte 80 75 $2.7%

Rewlkes....7.......5 passed........7T1.4%

=ssay scores veried from 15 to 4£3/Total possible score 60

Lverege ezgey score 29.72

IVIBE scores varied from 108.00 to 176.00

Utal's average MBE scors 146.07

Nartional M2E average 142.11 for July 1998, (43,541 applicants w=sted)

iy

Highest combined scors 180.41. .. Jowsst combined scors 111.28



FEBRUARY 1999 BAR EXAMINATION RESULTS

Resulzs of Februa=y 1999 Bar Exanunation are as follows
Students Attorneys Total
Total number. 75 22 97
Total pass: 56 21 77
Toral fzil: 19 1 20
PASSRATE: 74.7% 95.5% 79 4%

PASSRATE OF TOTAL EXAMINEES.....cciivviniennen . 79 4%

RESULTS STATISTIC

February 1999 78.4%
February 1998 83.5% July 1998  94.1%
February 1997 92.6% July 1997  92.8%
February 1996 83.1% july 1996  89.0%
February 1995 79.5% July 1995 90.4%
February 1994 89.9% July 1964 87.2%
February 1993 85.7% July 1963 86.6%
i" sbruary 1992 88.2%¢ July 1962 90.7%
February 1991 86.1% July 1991 89.5%
February 1990 65.8% July 1990 86.2%
February 1989 65.0% July 1989 75.7%
PASSRATE BY LAW SLCHOOL

Law School Number Pass Rate

Set  Pass
BYU 20 17 25.0%
UoiU i5 13 86.7%
Out of Craxe g2 47 72.8%
Retakes.....13....7 passed.......53.8%
Eesay scores vasied Tom 12 to £3/Totzl possible ssore 60
Averages sgaey score 3145
MBE scorss varied from 111.00 o 181.00
Utah's average MBE scors 136.88
ighest combined scors 167,12, lowsst combinst scors 100.18



PASS RATE BY LAW SCHOOL

Law School Number Pass Rate
Sat Pass

BYU 80 72 90%

UofU g2 71 86.6%

90 90.%%

0
O

Our of State



JULY 1292 BAR EXAMINLTICON RESULTS

s
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e
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o

Attomnevs Total

19 261

19 233

0 28
100% 89.3%

Pass Rate History

Toral nvmber: 242
Toral pass: 214
Total fail: 28
Pags Rate: 88.4%
Februamy 1999 79.4%
Februa-y 1998 £3.5%
February 1997 02.6%
February 1996 £€3.1%
February 1995 759.5%
February 1994 89.9%
February 1993 85.7%
February 1992 88.2%

Februa-y 1990 63.8%

Essay Sceres

60 Points Possible

Varied fom 48 High 1w 18 Low
Averags Score: 31.92

Multistate Scores (RMEBE
200 Possiole

Varied fom 101.00 o 176.00
Utah's Average Scoze: 1

=

July 1999 83.3%

July 1993 86.5%
July 1992 90.7%

July 1991

cQ
¥
t
S

July 1990  86.2%

Resakes

Tomal ketakes 14
Totwal Passed 7
Reais 50%

Combpined Stores

Sfighest Exam Score:
Lowsst Exem Score:

_
Lvsrage Zxem, Score:

Narional Averegs Score: 142.25 (43,417 epplicents)

i oo to

00



PASS RATE BY LAW SCHOOL

Law School Number Pass Rate
Sat Pass

BYU 24 23 95.8%

UofU 21 20 95.2%

Out of State 61 54 88.5%



FEBRUARY 2000 BAR EXAMINATION RESULTS

Students Attomevs Total
Total number: 91 106
Total pass: 85 97
Total fail: 6 9
Pass Rate: 93.4% 80.0% 91.5%
Pass Rate History

February 2000 91.5%
February 1999 79.4% July 1593 89.3%
February 1998 83.5% July 1998  94.1%
February 1997 92.6% July 1957  92.8%
Febmary 1996 83.1% July 1996 89.0%
February 1995 79.5% July 1995  90.4%
February 1994 89.9% July 1994 87.2%
February 1993 85.7% July 1993 86.6%

ebruary 1992 88.2% July 1992 90.7%
February 1991 86.1% July 1991 89.5%

Essay Scores

60 Points Possible

Varied from 49 Highto 13 Low
Average Score: 32.96

Multistate Scores (MBE)

200 Possible

Varied from 115.00 to 179.00
Utah's Average Score: 144.02
National Average Score: 136.86

Retakes

Total Retakes 22
Total Passed 18
Rate 81.8%

Combined Scores
Highest Exam Score:
Lowest Exam Score:
Avcraze Exam Score
Passing Score:

173.20
107.59
£ 140.92
130.00



Law School

BYU
UofU
Out of State

PASS RATE BY LAW SCHOOL

Number Pass Rate
Sat Pass
72 67 93.1%
76 70 92.1%
84 67 79.8%



Toral numbe=:
Total pass:

Total fail:

Pass Rate:

JULY 2000 BAR EXAMINATION RESULTS
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UTAH BAR EXAMINERS COMMITTEE
GRADING HANDBOOK
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I. INTRODUCTION

The admissions process is conducted under the Rules Governing Admission to the Utah State
Bar, which have been adopted by the Utah Supreme Court.

The Utah Bar Examination is administered twice a year in February and July. The examination
is a two-day examination consisting of a one-day essay examination and a one-day Multistate Bar
Examination (MBE). Each portion of the examination is six hours. The MBE is a multiple
choice examination graded by the Natonal Conference of Bar Examiners (NCBE). The essay
portion of the examination is divided into two parts; in the morning, the applicants take the
Multistate Essay Examination (MEE) which consists of six questions; in the afiernoon the state-
prepared portion consists of six questions. Both parts of the essay examination are graded by

the Utah Bar Examiners.

The Bar utilizes the services of expert graders to grade the essay answers. The graders are
qualified Utah aftorneys or law professors who have expressed interest and are invited to serve
as members of the Bar Examiners Committee as graders.

All members of the Bar Examiners Committee must treat in absolute confidence all information
regarding the nature and content of their work for the Bar Examiners Committee. including the
contents of the booklet. The Board of Bar Commissioners and the Supreme Court expect that
each committee member will undertake the task of grading with the utmost seriousness.
Committee members cannot be associated with bar review courses. Committee members who
may be involved in teaching law students must avoid offering "helpful hints" which could

unfairly give advantage to these students.

The grading process requires strict adherence to the enclosed schedule to insure that scores are
reported as soon as practicable. Your cooperation is essential to meeting this goal. The
sacrifices made by the graders in order to assure timely and accurate grading are greatly

appreciated.



II. GENERAL BAR EXAMINATION INFORMATION
Subject Matrer Identification

The =ssav Examination

The essay examination is given the first day. It consists of 12 essay questions: six questions
in the morning session and six in the afternoon. The mormning session is the Multistate Essay
Examination (MEE) developed by the National Conference of Bar Examiners. The MEE
questions are taken from the following ten subject ares:

Agency and Partnership Family Law

Commercial Paper Federal Civil Procedurs
(Negotiable Instruments) Sales

Conflict of Laws Secured Transactions

Corporations Trusts and Furure Interests

Decedent’ s Esrates

The six afternoon essay questions are taken from the following 15 subject areas:
g ]

Administrative Law

Business Entities (including
corporations)

Civil Procedure

Utah Constitutional Law

Federal Constitutional Law

Contracrs

Creditor/Debtor

Ethics

Evidence

Family Law

Real Property

Torts

Uniform Commercial Code
(Aricles 1, ITT, IV, IX)

Wills/Estate Planning/Trusts

Criminal Law and Procedure (including tax aspects)

Applicants are expected to answer using the Utah Rules of Civil Procedure, the Federal Rules
of Civil Procedure, the Utah Rules of Professional Conduct, the Utah Rules of Evidence and the
Federal Rules of Evidence as applicable.

State-prepared essay guestions are confined to a single subject area while the MEE may include

"cross-over" guestions in which more than one subject area is tested. Both portions of the essay
examination are graded by the Utah Bar Examiners Committee,

The Muldstate Bar Examination

The Multistate Bar Examination (MBE) is given the second day and consists of 200 multiple
choice questions. The MBE is graded nationally.



I1I. BAR EXAMINERS COMMITTEE COMPOSITION AND
QUESTION PREPARATION

The Bar Examiners Committee is comprised of active members of the Utah State Bar in good
standing and professors of law who have been selected by the Board of Bar Commissioners on
the basis of demonstrated professional expertise. Members of the Bar Examiners Committee are
appointed to serve a three (3) y=ar term and may be reappointed to serve additional terms.

Bar examiners shall be arranged into subcommittess, called question committess, consisting of
four members for each subject area. These subcommittees shall be responsible for drafting
questions and grading answers in the assigned subject area. One member of each subcommittes
1s appoinied as chairperson and will serve for a three (3) year term. The chairperson will be
the liaison for the question commitiee with the Admissions Administrator. The chairperson is
responsible for the timely submission of the completed questions and model answer to the
Review Committee. Prior to the examination, the question committee chairperson shall
designate one member of the committee as the "drafter” and one member as the "supervising
grader". The supervising grader will moderate the calibration session as outlined in section V-
E. The supervising grader will oversee the grading process, including reappraisal grading, and
will prepare the final issue outline and revised model answer.

The drafter will prepare a question and model answer according to the guidelines in section III-

The remaining committee members will raview, critique and suggest revisions for the question
and model answer prior to submission 10 the Bar Examiners Review Committee and participate

in grading the examination.

The question committee chairperson will submit the question and model answer to the Bar
Examiner Review Commuttee. The Review Committee will analyze the question and model
answer and may reguire the drafter to make revisions. Finally, the Review Committee will
approve the questions for inclusion in the Utah portion of the examination. Additionally, the
Review Committee will review the Mullistate Essay Examination before administration of the
examination 1o determine the appropriatzness of the questions and to determine the compaosition
or the Utah portion of the examination.

AL Questionst tedel Answer Drafting Guidelines
1) The examination questions should be demgned to be analyzed and answered in

approximately 30 minutes. A rule of thumb for question length is that the question
should be no more than 200 to 300 words in length or approximately one page double-



5)

spaced. Otherwise the applicant will spend a disproportionate amount of time reading
and analyzing the questions as opposed to preparing his or her response.

The "call" of the question should draw the applicant’s attention to the specific task
assigned. The call of the questions should be appropriate for a time restricted question.

Facts such as names, dates, and relationships must be described with absolute clarity.
Idiomatic phraseology should be avoided. Parties should be identified in a manner that
will help the applicant to distinguish one party from another.

The guestion should not be so broad as to invite a general or non-responsive discussion
of a wide field of law, nor be so specific as to dictate the answer. Generally questions
should test for basic legal principles which would be within the common knowledge of
recent law school graduates. Emphasis on fundamental legal principles should not
preclude testing on issues of substantial local importance.

The question should include no more than 3 or 4 issues which the applicant can identify
and analyze fully.



II. MULTISTATE ESSAY EXAMINATION GRADING PROCEDURE

The Multistate Essay Examination (MEE) is developed by the National Conference of Bar
Examiners and is graded by the Utah Bar Examiner Committes according to the scale outlined
in section V - F of this handbook. The 1-6 grading scale included in section IV - A is used only
as a guide by the National Conference of Bar Examiners during the MEE grading workshop.

A. MEE Grading Workshop

The MEE questions and analyses are sent 10 all workshop participants by overnight courier
immediately following the administration of the exam. Each participant is encouraged to conduct
an independent analyses of the -question he or she will be grading, identifving. where
appropriate. citation to local law. Participants are instructed to be thoroughly familiar with the
questions(s) they are going to grade and the analyses provided by the Conference in order 1o rake
full advantage of the workshop activities.

At the workshop, a session is conducted for each question. A typical schedule is as follows:

Saturdavy
Overview 12:30 - 1:00
Questions 1 - 3:
1 (30 min) 1:00 - 3:00
2 (30 min) 1:00 - 5:00
3 (30 min) 3:00 - 5:00
Sunday
Questions 4 - 6:
4 (30 min) 8:00 - noon
5 (30 min) 8:00 - 10:00
6 (30 min) 10:00 - noon

Facilitators lead discussions regarding each question and proposed analysis, and then each group
reviews and assigns grades to a set of answers written to the question by applicants in the
jurisdictions administering the MEE. The goals of the workshop are to identify problems with
the analyses, refine the weights to be assigned to issues, and/or to uncover unanticipated grading

problems.



Each of the jurisdictions administering the MEE uses a different scoring method (z.g, 100-point
scale, 10-point scale); the following system has been selected for use at the MEE grading

workshops:

Score Description

6 A 6 answer demonstrates a high degrse of competence in response to the
question. While not reserved for a perfect answer, a 6 answer demonstrates a full
understanding of the facts, a complete recognition of the issues presented and the
applicable principles of law, and a good ability to reason to a conclusion. A 6
answer is clear, concise and complete.

5 A 5 answer demonstrates clear competence in response to the question. A 5
answer demonstrates a fairly complete understanding of the facts, recognizes most

of the issues and applicable law, and reasons fairly well to a conclusion.

4 A 4 answer demonstrates competence in response to the question. A 4 answer
demonstrates an adequate understanding of the facts, and adequate recognition of
most of the issues and law, and adequate ability to reason to a conclusion.

3 A 3 answer demonstrates some competence in response to the question but is
inadequate. A 3 answer demonstrates a weak understanding of the facts, misses
significant issues, fails to recognize applicable law, and demonstrates inadequate

reasoning ability.

2 A 2 answer demonstrates only [imited competence in response to the question and
1s serouslv flawed. A 2 answer demonstrates little understanding of the facts or

law and Iittle ability to reason 1o a conclusion.

1 A 1 answer demonstrates fundamental deficiencies in understanding facts and law.
A 1 answer show virtually no ability to reason or analyze.

Following the workshop, revisions to the analyses and/or grading guidelines suggested by
workshop participants are sent by Federal Express to all persons grading the M==Z.

B. Local Grading of MEE

The MEE is not graded at the MEE Grading Workshop. The workshop is a pre-calibration
session for the MEE and provides local graders with a starting point in conducting the
calibration session (section V - D). The MEE and the state-prepared essay will both be graded
using the procedures described in section V - A thru I. At the discretion of the question
committes chairperson, all four members of the question committee may participate as graders
when grading the MEE because one member did not draft the queston.



V. STATE-PREPARED ESSAY EXAMINATION GRADING PROCEDURE

A. Definition of Terms

BENCHMARK PAPERS: Essay answers selected by the readers during the calibration session
and used to represent the various score categories used during grading and reappraisal. Graders
are to refer to the benchmark answers to refresh their memories regarding the standards set in
the calibration session. The benchmark answers will also be published as sample answers after
the results of the examination are announced.

CALIBRATION: The method of establishing a single scoring system among several graders on
one guestion.

CORRELATION: A measure of the extent to which a measure on one criterion predicts a
measure on another criterion.

GRADING TEAM: Members of each question committes who actually grade examinee
Iesponses.

MEAN: Arithmetic average.

STANDARD DEVIATION: A measure of the spread of scores in a distribution.

B. Analysis of the Question

Immediately following the date on which the examination is administered, the examination
questions shall be sent to the graders on each question committee. Your first assignment as a
grader is to research all significant legal issues raised by the question you will be grading to
verify the issues addressed by the question drafter’s model answer. As part of your preliminary
research you must prepare a written outline analysis of the issues. Each grader’s outline will
be distributed to all graders at or prior to the calibration session to facilitate discussion at the

session.
C. Grading Overview

The grading process is designed to accomplish three principal objectives:

L. To arrive at a consensus analysis of the question.
2. To calibrate to consistent grading standards.
3. To grade the examination books.



D. Calibration and Grading Sessions

At the calibration session, the members of the grading team compare the outlines of issues that
each has prepared and the model answer. The grading team should discuss the issues raised by
the examination question and formulate a consensus model answer and consensus issue outline.
Graders are reminded that the analysis prepared by the question drafter is intendzd for guidance
only. A grader must not give undue emphasis to the analysis during the calibration session.
After the consensus issue outline and model answer have been prepared, the grading team will
read five randomly selected applicant answers to the question without assigning grades. After
all members have read these answers, the team will then discuss any additional issues or
problems which have been raised by the review of these answers.

The grading team must agree on the main issues and the resolutions to those issues which are
worthy of credit; the graders should agres on how to treat lesser issues which only the most
enlightened applicants may recognize. The graders should resolve ambiguities and other
problems which arise in the grading process.

After completing the pre-grading procedure, the graders shall individually assign grades to the
five answers. The graders should reread the entire answer before forming any opinions as to
the grade to be assigned. After reading each individual answer, the grader will assign a grade
to the answer according to the grading scale agreed upon. Then the graders will compare the
grades assigned to each individual answer and discuss the differences in grading, if any. The
discussion is intended to promote uniformitv among the graders. The reliability of the grading
procedures depends on uniformitv. The graders may not agres to disagres. After the first round
of answers have been thoroughly discussed, the graders will grade another five examination
papers in the same manner, again followed by a discussion of the grades assigned. This will
continue until the graders have reached uniformity on the grades which are assigned. The
graders are to put no marks on the papers. Papers scored during the calibration session which
illustrate the range of score (benchmark papers) shall be selected. The benchmark papers are
to be used by the graders during the remainder of the grading session to help the graders
maintain grading consistency. This completes the calibration session.

Immediately following the calibration session, graders will continue grading equal portion of the
remaining papers during the grading session in accordance with the guidslines that follow in

section V - E.

The supervising grader will be responsible for revising the model answer and issue outline in
accordance with the consensus of the grading team. The final revised model answer and issue
outline, complete with score breakdown will be submitted to the Admissions Administrator no
later than the Monday morning following the calibration and grading sessions.
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rading Guidelines
Refer to benchmark papers often during grading.

No marks are to be made anywhere on the answer book. Marldng the answer book will
compromise reappraisal grading which must be dene without prejudice

Do not exchange any answer booklets with another reader without the consent of the
Admissions Administrator.

If you find and answer booldet for a question other than the one you are grading, Dleasé
contact the Admissions Administrator immediately who will Instruct you on what st 'DS

to take. If you find that you are missing 2 boolkdet that vou expectad to be mJi 1ded
contact the Admissions Administraror.

Record all grades on the grading shests and complete the grader certification form.
sturn all answer booklets in numerical order after randomly grading the answers.
Retumn all benchmark papers to the Admissions Administrator. These are necessary as

samples of scored answers for distribution to applicants.

F. Grading Scale

The following grading scale will be used to grade answers on both the MEE and the state-
prepared sections of the essay examination:

Score

5

Descrintion
Well Above Average

While not reserved Ior a periect answer, a 5 answer demonstrates a full
understanding of the facts, a complete recognition of the issues prasented and the
applicable principles of law, and a good ability to reason to a conclusion. A 5
answer is clear, concise, and complete.

Above Average

A 4 answer demonstrates a fairly complete underst
most of the issues and applicable law, and rezson

I3 £ 21 ks - P
cmg of the facts, recognizes



3 Average

A 3 answer demonstrates an adequate understanding of the facts, an adequate
recognition of most of the issues and law, and adequate ability to reason to a
conclusion.

2 Below Average

A 2 answer demonstrates a weak understanding of the facts, misses significant
issues, fails to recognize applicable law, and demonstrates inadequate reasoning

ability.
1 Well Below Average

A 1 answer demonstrates little understanding of the facts or law and little ability
to reason to a conclusion.

0 Unanswered questions OI an UNresponsive answer

A 0 answer demonstrates fundamental deficiencies in understanding facts and law
A 0 answer shows virtually no ability to reason or analyze.

No determination of "passing" or "failing" or "minimal competence" should be made while
crading the essay examination. Answers are to be scored according to the grading scale. The
determination of pass and fail will be made by combining the MBE scaled score and the essay
scaled score together as described in section VI.

A score of "5" is not reserved for a perfect answer or for the single best answer which a grader
may encounter. A grade of "5" should be assigned when the grader believes the examinee has
done as well as can be expected of any applicant on that question.

If the examinee has shown any understanding of the quﬂsuon and has made a serious attempt to
_at least try to answer it, that examinee should not receive a grade of "0". However, if the
examinee has written an answer that almost completely, or cornpletely, unresponsive, a grade

of “0" is approprate.

All papers shall be graded using the whole number "0 - 5" on the grading scale. No paper
should receive a fraction of a point, i.e. "3.5", "4.25", "2.75".

G. Failure to Follow the Grading Scale

Unless bar examination graders adhere to the established grading System, a fair and accurate
evaluation of applicant performancn on the examination is impossible.

10



H. Reappraisal Grading

just below the passing score. The passing score for the bar examination is a combined scaled

scorz of 130. Applicants whose combined score on the full bar examination 15 between 130 and
129 (below the passing level) shall have all their essay answers regraded.

Reappraisal grading is used to confirm the essay scores of those applicants who fall in a range

The papers of these applicants will be submitted o another member of the grading team for
reappraisal. If the second reader assigns the same score as the first reader, that is the score for
the answer. If the score assigned by the second reader differs from that assigned by the first
reader, the two scores will be averzged together and the averaged score will be the final raw

essay score. This score is the score assigned to the applicant.

L. Grader Certification
The grader must sign and date a grader certification sheet and submit it with a2 copy of the
completed grading she=t(s). Copies may be taken from the sample shests in this handbook or
will be distributed by the Admissions Administrator at ssguestration.



VI. DESCRIPTION OF SCALING

The Committes of the Bar Examiners has adopted a grading procedure, approved by the Board
of Bar Commissioners of the Utah State Bar, designed to assure that the difficulty of passing the
bar examination remains unchanged from test to test.

The staristical technique, called scaling, converts scores on the essay section to the same scale
of measurement as the MBE. Since the MBE is an "equated" exam (whose scores are adjusted
to control exam-to-exam variation in test difficulty), converting the essay section to the MBE
scale results in an overall exam which remains at a constant difficulty level, regardless of
differences in the leniency of the grading from one exam to the next.

The conversion process involves cornparing the distribution of raw scores on the essay exam to
the distribution of MBE scores on that same exam. An applicant’s written score is converted
in terms of that applicant’s MBE score. In technical terms, the written scores ate converted to
a score distribution that has the same mean and swndard deviation as does the MBE score
distribution. For instance, a raw essay score that is two standard deviations below the essay
mean 15 placed on a continuum that shows an MBE-Equated score that is two standard deviations

below the MBE mean.

Attorney applicants who elect to take the Attorney’s Examination (those applicants from out of
state who have been admitted five years and have practiced for four of the last five years) also
have their essay scores placed on the same scale as general applicants, but as they are excused
from the MBE, their pass/fail status is based solely on the essay section.

The level of performance required for passing the Utah State Bar Examination is sst at a
combined scaled score of 130. The combined scaled score for each applicant is determined by
scaling the total raw essay score 10 the MBE scale and then adding the essay scaled score and
the MBE scaled score together for each applicant and dividing by two resulting in the total
combined scaled score. This scoring procedure will assure that the same standard for passing
is maintained over time. Passing rates will, of course, continue to vary depending upon the
ability of the applicants taking the examinzuon.



VH. EXPENSE REIMBURSEMENT
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alibranon session and who live beyond the arez typically designated as the Wasatch Front.
Pleage contact the 4dmissions Administrator for information regarding the pre-aporoved hotel
accommodation..

Upon recelpt o. a lzstiel reguesting reimbursement, mieage 1S reumoussed 1 the amount of

twenty-five cents for each mil=  Please submit vour regque<* to the Admissions Admunistraror
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VOI. EVALUATION
After grading the answers to your question, please complete the following evaluation.

1. What guestion did you grade?

2. Did you consider this a fair question? An easy question, a difficult questions, or
about right?

3. Were there any ambiguities in the wording of the question which misled the
applicants? What percentage would you estimate were misled and how?

4, Of the basic issues covered in your issue outline, were any overlooked or
inadequately treated by a substantial percentage of applicants? Which issues? By how many
applicants?

5. Were there any issues not included in your issue outline that were raised by a
significant number of applicants? How did you treat them in your grading?

6. Did the question present any unusual grading problems? What were the
problems?

7. Do you have any comments or recommendations regarding the grading process?
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BAR EXAMINATION REVIEW AND APPEAL PROCEDURE
Revised March, 1991

Any person who has failed to pass the Utah State Bar Examination may, within 30 days after service of
written notice thereof, file a petition with the Executive Director of the Utah State Bar directed to the Board of
Commissioners, requesting a review of the determination that petitioner has failed the Bar Examination. The petition
shall contain a short and plain statement of the claim showing that the petitioner is entitled to relief based on Rule
11-2 of the Rules Governing Admission to the Utah State Bar. Relief shail be granted only upon showing that the
petitioner failed the exxamination because of a substantial irreguiarity in the administration of the examination
which resulted in manifest unfairness or because of mathematical inaccuracy in the scoring process. The
Board of Bar Commissicners and/or any review committee designated by it shall not reread examination answers or
substitute their judgement for that of the Committee of Bar Examiners.

Unless the President of the Utah State Bar appoints a special review committee, the review committee shall
consist of no more than three (3) members of the Admissions Standing Committee.

The review committee shall review all relevant evidence and may conduct a hearing if necessary. The
chairperson of the review committee shall notify the petitioner and the Admissions Administrator in writing of the
time and place set for the hearing, if one is required. Petitions setting forth common issues may be consolidated in
whoie or in part as determined by the chairperson of the review committee. After completing its review, the review
committee shall file with the Board of Commissioners its written findings of fact and recommendations on all
petitions. The Board of Commissioners shall make its decision on each petition and shall notify each petitioner in
writing of its decision and of the findings of fact upon which its decision is based.

Within thirty (30) days after service of the findings and decision upon the petitioner, or counsel for the
petitioner, the petitioner may appeal to the Supreme Court of the State of Utah by filing a written notice of appeal
with the Clerk of the Supreme Court. The notice of appeal shall contain those items listed in Rule 3(d) of the Utah
Rules of Appeilate Procedure and a statement of the basis for the appeal. A copy of the notice of appeal shall be
served on the Executive Director of the Utah State Bar. The record of the proceedings shall be prepared by the
Executive Director and shall be filed with the Clerk of the Supreme Court within fifteen (15) days foilowing the filing
of the notice of appeal. The Supreme Court shall treat the appeal according to the Utah Ruies of Appellate
Procedure.

The procedure set forth in this rule shall be the exclusive remedy for review of or appeal from the refusal of
the Board of Commissioners of the Utah State Bar to certify any applicant for admission to the Utah State Bar for
failure to pass the Utah State Bar Examination. No appeal or original petition will be accepted by the Clerk of the
Utah Supreme Court unless the requirements of this rule have been met.

All notices and service shall be sufficient if mailed by regular mail, postage prepaid, to the person designated,
at his or her address as shown by the records of the Utah State Bar. Notice shall be deemed given on the date of

fing,
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204

Bar’s Response . . .

204

Bar’s Respomse . . .

203

Bar’s Response . .

204

Bar’

5

Fesponse . .

e 6 8 ¢ & o

figure represents applicants who
initially achieved a passing total
combined score of 130. Five
applicants, however, received grades
of betwean 129-130 and those tests
were reappraised at the Bar as
required by the Bar’s rules and
poiicies. These reappraisals
subsequently resulted in passing
scores of 130 or above which raised
the pass rate number from 129 to
204. Please note that the document
designates the total numbsr of
applicants taking the exam as 232.

Findings of Fact and Recommendation

Accurate figure.

Pass Iist for the 2000 examination posted
on the Utah State Bar web site, dated
October 13, 2000

Accurate figure.

o

Pass list for the 2000 examination posted
on the Utah State Bar web site, amended
October 17, 2000

This also is an accurate figure. The
web site list was amended to refiect
that one examinee who passed the
exam was fater de-certified for
character and fitness purposes and
thus became ineligibie for admission.
Accordingly, the de-certification
reduced the pass rate by one.

2000 Bar Examination Results; Exhibit 5

Accurate fioure
» ACCUrate [igure.



SUMMARY OF MATHEMATICAL AND STATISTICAL
DISCREPANCIES

Number of Applicants Taking 2000 Bar Examination

232 2000 Bar Examination Results; Exhibit 5

Bar’s Response . . . . . ... . .This is the accurate number of total
applicants taking the exam.

Letter from General Counsel dated 12-1-00,
attachment on Ethics bell curve; Exhibit 3.

88
w
W

Bar’s Response. . . . . .. ... .This Is an accurate number in the
context in which it was created. It
was not intended to refiect the total
number of applicants actually taking
the exam. !

Number of Applicants Passing the 2000 Bar Examination

199 Standard Division Formula; included as an
attachment to Exhibit 3

Bar’s Response . . . . . ... . .NOTE: this document is actually
attached as Exhibit 6, not Exhibit 3.
This figure is accurate for purposes
of the standard deviation formula on
this document created by National
Conference of Bar Examiners. The

! The document was created by the chair of the ethics grading committee (although the handwritten
portions are identifying remarks by the Bar’s General Counsel). It was supplied to the grievants’ attomney
in conjunction with the attorney’s request for grading information. While gradmg the 232 copies of all the
applicants’ answers, there were 3 answers that were copied and distributed among the graders for additional
discussion and grading confirmation purposes. When grading was completed, the chair of the ethics
grading pane! counted the answers for tallying purposes and the 3 exmra copies were counted as well. Thus,
the 235 figure includes the 3 extra copies. The admissions department did not refer 1o the grade tally sheet
(the ethics bell curve sheet) in transferring individual grades as it merely was created by the ethics grading

chair for his own curiosity 1o ascertain where the grades fell when the grading was completed.



144,17

Bar’'s Response . . . . ......
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Bar‘'sResponse . . . . .o c. v

145.57

Bar’s Response . . . . ... . v
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Bar’s Response . .

108.6310175.70

e » » &

MBE score for attorney appiicants
was used to equate raw essay answer
scores.

Standard Deviation Formula; included as an
Attachment to Exhibit 3

HNOTE: this document is actually
attached as Exhibit 6, not Exhibic 3.
Accurate figure. Same explanation as
above

Letter from General Counsel dated 11-22-00
Exhibit 6

Accurate figure. Same explanation as
above.

Letter from Admassions Administrator dated
10-4-00; Exthibit 7

Accurate figure. This number
reflects the average MBE score of the
total number of applicants who
actually took the MBE (211). Thus,
it does not include attorney applicant
imputed {30 MBE scores.

2000 Bar Examination Results; Exhibit 3

Accurate figure. Same explanation
as above. ‘

Letter from Admissions Administrator dated
10-4-00; Exhibit 7



Percentage of Passing Applicants

85.78% (199 out 0of 232)

Bar’'s Respomse . . . o . ...\

87.9% (204 out of 232)

Bar’s Response . o v o v oo s

87.9%

Bai's Response . . . v . ..o v

Standard Deviation Formula; included as an
attachment to Exhibit 3

NOTE: this document is actually
attached as Exhibit 6, not Exhibit 3.
This figure Is accurate for the
purposes for which it was created.
Acain, five applicants who had scores
between 12%-130 had their answears
reappraised at the Bar after National
Conference sent the exam results.
The final percentage of passing
applicants was then adjusted
accordingly.

2000 Bar Examination Results; Exhibit 5

Accurate figure. This figure
represents the final, adjusted passing
rate after reappraisals were
conducted as described above.

Findings of Fact and Recommendation

Accurate figure. This number
represents the final adjusted passing
rate after reappraisals were
conducted as described above.

Average MIBE Score for All applicants

144.17

Bar’'s Besponse . . v e o n v vn .

Findings of Fact and Recommendation

Accurate figure. This number
refiects the average MBE score for ail
applicants after the impucted 130
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Salt Lake City, Utah 84111-3834
Telephone: 801-531-9077 » 1-B0O0D-698-9077

FAX 801-531-0660
www.utahbar.org

January 17, 2001

Carolyn Montgomery
Attorney at Law

1904 Longview Drive

Salt Lake City, Utah 84124

Re:  Bar's Response to Summary of Mathematical
and Statistical Discrepancies

Dear Carolyn:

I am responding to the “Summary of Mathematical and Statistical
Discrepancies” that was attached to your supplemental materials for the Executive
Committee’s meeting on January 8, 2001. I took the liberty of re-typing your list and
have provided explanations below each of your entries. If you have additional
concerns after reviewing the explanations, please let me know.

I have yet to review the additional discovery requests you had delivered to
me at the meeting because I am working on the Executive Committee’s Findings of
Fact and Final Determination. As soon as those are finalized, I will review ymIr
requests and ascertain what we can release. Again, although we are willing to work
with you, please bear in mind that the grievance procedures are not intended to
mirror proceedings in a litigation context and we are only obligated to provide
grievants with the limited information specified, such as copies of applicants’
answers, model answers, etc. Courts have typically found that bar examiners are not
obligated to produce exhaustive documentation in order to meet due process
concerns in this particular area of the law. Nevertheless, I will try to respond to your

inquiries as best I can.

Katherine A. Fox
General Counsel

K ATy
Enclosure
Fox/Adm/montgomeryS5ltr


http://www.uiahbar.org

Bar’s Response . .

108.00 to 181.00

Bar’s Response

108.00 to 175.00

Bar’s Response

Fox/Adm/SummaryDiscrepancies

Contains typographical error. The
range of scaled MBE scores on che
fetter should have read: 108.00 to
181.00. This error did not affect
the scoring of the exam.

2000 Bar Examination Results; Exhibit 5

Accurate figure.

Letter from General Counsel dated 11-22-00
Exhibit 6

NOTE: this document is actually
attached as Exhibit 7, not Exhibit 6.
Contains typographical error; it
should hkave read 108.00 to 181.00.
This error did not affect scoring of
exam.
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645 South 200 East ¢ Suite 310

Salt Lake City, Utah 84111-3834
Telephone: 801-531-8077 « 1-800-608-9077
FAX 801-531-0660

www.utahbar.org

January 29, 2001

Carolyn Montgomery
Attorney at Law

1904 Longview Drive

Salt Lake City, Utah 84124

Re:  Bar Exam Grievances
Dear Carolyn:

1 apologize for the relative tardiness of my response but I finally just had the
opportunity to consider your supplemental Ie%uests for additional information. First,
I want to address your letter dated January 24™. As we agreed, all materials related
to the July 2000 exam will be preserved. Sccond, while we recognize your intent to
submit an expert report from a psychometrician, it isn’t clear to me what role this
evidence will play in the future; I guess we will deal with that issue at a later time if
it becomes necessary.

I hope that some of your questions already have been answered by the
response I sent you on the “statistical discrepancies” exhibit provided during the
Executive Committee meeting on January 8% or even at the meeting itself. For
instance, there was appar enﬂy some miscommunication and confusion between us
relating to the “bell curve” reference on the ethics question. To reiterate what was
discussed at the meeting, the handwritten notations on the ethics grading sheet which
I provided you earlier are mine, not the grader’s. [ merely added the ‘terminology for

" your convenience and identification purposes since the grader did not label the

columns. The bell curve reference was an unfortunate choice of words in retrospect.

Graders in fact do not compress the grades or force them to fit within a bell
curve after grading. In the ethics question example, only after the grading was
completed did the “bell curve exercise™ occur. The chair of the ethics grading
committee performed the exercise merely out of curiosity to see where the grades on
this particular question fell. The “bell curve document” I provided to you was not
used in any fashion to affect the grading process nor was it used by the Admission
Administrator in any way affecting the grades.


http://www.utahbar.org

Carolyn Montgomery
January 29, 2001
Page 2

You've asked for more informarion about the examination identifying
numbers (Wansker Suppliemenial Interrogatory No. 3). Every applicant is assigned a
Tour digit identification number approximately one week before the test. The
admission’s computer database automarically assigns these numbers. As you know,
student applicants are assigned a “1,000™ series identification number and attorney
applicants are assigned 2 “3,000” series number.! The different series numbers are
used for several purposes. First, attorney applicants are charged a higher fee and the
identificarion numbers aid in accounting purposes. Second, and perhaps more
importantly, all applicants whether student or attorney, are assigned seats during the
examination. Attorney and student applicants are mixed together for seating
purposes. However, attomney applicants only sit for one day of the two day
examination and therefore, seat assignments must be revised for the second day. The
different series of numbers make these changes much easier and more efficient than
would otherwise be possible.

As far as ] can tell, the only grading material out of our possession after
sequestration was the ethics question grading chair’s handwritten notes of the
question’s issue subcate gories and his copy of the subcategory breakdown of scores
for the applicant answers he graded. However, the Admission Administrator does
not use either of these documents 1o wansfer the applicant’s final grades 1o the
computer for National Conference of Bar Examiner grading purposes. All grades are
wansferred by the graders to a “Grading Sheet” and these sheets are accompanied by
a “Grader Certification”. (Please find attached blank copies of each.) It is these
sheets which are retained afier sequestration and used by the Admission
Administrator 10 post the applicants’ grades. These sheets, for all the essay
questions, were provided to the Bar by every grader before they left after
sequestration. In other words, any material retained by the graders did not affect the
integrity of the grades.

! In the past when the admission rules permitted MBE test results to be transferred from other
jurisdictions to the Utah examination, those applicants were automatically assigned a “2,000” series
identification number. When the rule was changed to eliminate MBE transfers, the “2,000” series
numbers were no longer useful.

2 This is 2 more significant problem than one might guess as there are special seating arrangements
made for typists as well as ADA special accommodanons within both groups.



Carolyn Montgomery
January 29, 2001
Page 3

In reviewing the remainder of your supplemental and renewal requests as
well as the originals, I am respectfully declining 1o respond. Primarily I am
declining because the requests are unduly burdensome in conjunction with the
redaction that would be necessary for confidentiality reasons. Your requests for
docurments which are not amenable to redaction, however, are even more
problematic because they simply cannot be produced withour violating
confidentiality. As you know, the approved appeals procedure states that the only
docurments to which grievants are entitled consist of copies of their essay answers
and the model answers. As I may have mentioned before, there are other
jurisdictions which have refused to provide any information relating to the
examination and that they have withstood court challenges. The general and
commonly acceptable remedy in the vast majority of post examination challenges is
the availability to re-take the examination. Since we do not limit how many times an
applicant can take our examination, that remedy is freely available.

G

Katherine A. Fox
General Counsel

KAF/py
Enclosures

Fox/Adm/montgomery7ltr
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