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IN THE SUPREME COURT OF THE STATE OF UTAH

DCKEMNOHEXW ADDENDUM TO

ILEEN BUTTARS, LAURENA B. BRIEF OF APPELLANT
HENDERSON, and DAVID HALE

Plaintiffs/Respondents

vsS.

FOR-SHOR COMPANY Supreme Court No. 20626

Defendant/Appellant

AN0SH -C K

BRIEF OF APPELLANT FOR-SHOR COMPANY

FIRST JUDICIAL DISTRICT COURT OF CACHE CQUNTY, STATE OF UTAH

Appeal from the Judgment and Degision of the
The Honorable VeNoy Christoffersen, Presiding

James C. Jenkins

JAMES C. JENKINS & ASSOCIATES
67 East 100 North

P.0O. Box 3700
Logan, Etah 84321
Telephone: (801) 752-4107

Attorney for Defendant/Applellant

J. Blaine Zollinger
ZOLLINGER & ATTWOOD

256 North First West
Logan, Utah 84321
Telephone: (801) 752-0012

Acttorney for Plaintiffs/Respondents
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ADDENDUM

Attached hereto for the Court's consideration are copies of
the following document and excerpts from the District Court record

and transcript:

Memorandum Decision
Findings of Fact and conclusions of Law

Judgment and Decree

Trial Exhibit No. 3 - - Statement, For-S$hor Co.

Trial Exhibit No. 4 - - Invoice (with reverse side added)

Trial Exhibit No. 5 - - Credit Memo

Trial Exhibit No. 17 - - Account Agreement

Trial Exhibit No. 27 - - Return Documenit

Trial Exhibit No. 28 - - List of Forms (original)

Trial Eshibit No. 37 - - Promissory Note and Yor-Shor Statements

Page 7 of Plaintiff's Trial Brief

TVII pp. 261-262



IN THE FIRST JUDICIAL DISTRICT COURT, COUNTY OF CACHE
STATE OF UTAH
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MITCHELL D. HENDERSON, ILEEN )
BUTTARS, LAURENA B. HENDERSON, )
DAVID HALE,

Plaintiffs ) MEMORANDUM DECISION

vs.

FOR-SHORE COMPANY, Civil No. 20456

Defendants

This matter was heard before the Court in a split trial
secession on August 1 and 2, 1984 and again on September 17, 1984.
Briefs have been submitted after trial by both parties.

Based on the memorandum and testimony given at the trial,
the Court now enters this memorandum decision.

The Court finds that the repossession of the forms by For-
Shore Company was not a legal repossession. They had no right
to repossess the forms. The forms had been purchased by Mr.
Henderson, the last payment being in the form of a promissory note
accepted by the defendant, For-Shore Company and later reduced to
judgment by them. The judgment may be valid, but there was some
question on that because of the bankruptcy proceedings, although
defendant claims they did not receive notice, a copy of the notice
turns up in their file. Testimony of the plaintiffs is also that

the forms were sold to the plaintiff's mother, who is one of the

plaintiffs in this action, Ileen Buttars. It is obvious consideration

was given since she paid off Mitchells Security Bank loan, some

$25,000.00. Defendants may surmise this was/ only a loan and there was

no intention to transfer title to Mrs. Buttars by Mr. Henderson, her



son, but no evidence was offered to rebute this.

Therefore, the damage for the wrongful repossession occurred
to Mrs. Buttars and not Mr. Henderson, or Mr. Hale. If Mr. Hale
was damaged, it was between he and Mr. Henderson, except that Mr.
Hale should receive and the Court does give judgment to Mr. Hale
for the $265.00 overcharge by For-Shore to him on rental. The Court
awards no damages to Mr. Henderson since they were not his forms.
The Court feels that, although the defendants were a bit tricky in
learning about the forms and then failing to inform Mr. Hale that
they were the ones who took the forms after he told them they were
stolen. It does not meet the criteria of punitive damages as set

forth in Leigh Furniture and Carpet Company ¥~. Isom, 657 P.2nd 293.

The Court therefore, holds that the resposession of the forms
was wrongful and that they belong to Mrs. Buttars. Damages are
awarded for the value of the forms taken in the amount of $5,725.35.
And, since the defendant has used the forms for three years and
generated revenue from them, Mrs. Buttars has been deprived during
that time of their use. A full set being of the rental value of
about $5,000.00 per year, but there being only taken a half set

the Court will award $2,500.00 damages per year for the three years

17 .484.

c1F; $7 500.00.
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. :vdln addition the Court will award $100.00 damages for the

» \'

(

trespass which occurred in taking the forms.

Y
.
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This being a total judgment to Mrs. Buttars in the amount of

Decembe
™

TLEN, O

W) e

$13,325.35 and the judgment to Mr. Hale for $265.00. Counsel
fo;ﬂﬁféintiff to prepare the appropriate findings and judgment.
Dated this |/ 2/1\ day of December, 19

BY TH? C URT

i

0:1,17th  day of
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J. Blaine Zollinger
Attorney for Plaintiffs
ZOLLINGER & ATWOOD
ATTORNEYS AT LAW

356 NOATKH FIRST WEST

LOGAN, UTAKM 84321

(801} 733.0012

IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY

STATE OF UTAH

MITCHELL D. HENDERSON, ILEEN *
BUTTARS, LAURENA B. HENDERSON,

DAVID HALE, *
‘ AMENDED
Plaintiffs, * FINEINGS 0OF FACT AND
CONCLUSIONS OF LAY
VS . *
FOR-SHOR COMPANY, * Civil MNo. 20456
Defendants. *

This case was tried on Auqgust 1, and 2, 1984, and on
September 17, 1984, and the parties having filed their written
arqguments to the Court and the Court having issued its

Memorandum Decision, it now makes and enters the following

FINDINGS OF FACT

1. Mitchell Henderson purchased the forms in question,

which were the subject of a prior lease, by paying cash an

August 2, 1978, and by signing a promissory note on September
6, 1979.

2. Mitchell D. Henderson sold the same said forms to
his grandmother, Ileen Buttars, in August, 1970, for fair and
adequatec ccnsiceration.

The Defendant took the forms in question on or

about July 9, 1981, and has kept possession of them for at least
three years.

4, The minimum fair rental value of the forms taken
by Defendant is $2,500.00 per year.

5. The fair warket value of the forms taken by
Defendant is $5,725.35,



6. Plaintiff, Mitchell D. Henderson, filed for
bankruptcy and listed Defendant as a creditor therein in July,
1980.

7. Plaintiff Mitchel Henderson suffered no mental
or emotional distress caused by Defendant.

8. Defendant did not interfere with any contract or
business relationship between David Hale and Mitchell D.
Henderson or Ileen Buttars.

9. Defendant trespassed on Laurena Henderson's
property when it took the subject forms in July, 1981,

10. Defendant damaged Laurena Henderson's property
incidental to its trespass in the amount‘of $100.00.

11. For-Shor over-charged Plaintiff, David HMHale, on
form rental in the amount of $265.00.

12. Defendant's taking of the subject forms was not
with willful and malicious intent.

13. A copy of the Notice of First Meeting of Creditors
on Mitchell D. Henderson was found in Defendant's files.

From the foregoing Findings of Fact, the Court now
makes and enters the following:

CONCLUSIONS OF LAW
1. At the time of Defendant's taking of the subject

cement forming equipment, Ileen Buttars was the legal and lawful
owner of the same.

55 «4038



2. Plaintiff Ileen Buttars has been damaged by Def-
endant in the amount of $13,325.35, daused by Defendant's
wrongful taking of said equipment.

3. Plaintiff Mitchell D. lenderson has suffered no
legal damage caused by Defendant's unlawful taking of Ileen
Buttars' equipment,

4., Plaintiff David Hale has svffered no lawful
damage caused by Defendant's unlawful taking of the said
equiprment, but he should be awarded £265.00 damages caused by
an overcharge by Defendant in the amount of $265.00 incidental
to his rental of forms from Defendant.

5. Plaintiff Laurena 3. Henderson has suffered
$5100.00 damages incidental to Defendant's trespass on her property

6. No punitive damages are justified in behalf of
any of the Plaintiffs against the Defendant,

7. Plaintiffs should be awarded their costs of Court.

DATED this [ _ day of ogjéééér, Firo

BY THE/COUR

A,

VeNoyJCh Wstdffersen
Districy Judge

Approved as to form this day of December, 1984,

James C. Jenkins
Attorney for Defendant

CERTIFICATE OF MAILING
I hereby certify that a truc and correct copy of the
foregoing Findings of Fact and Concllusicns of Law was mailed,
postpaid, to James C. Jenkins, Attorney for Defendant, at P.0.
Box 3700, Logan, Utah, 84321, this (?u day March, » 1985 -
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J. 3laine Zollinger
Attorney for Plaintiffs
ZOLLINGER & ATWOOD

ATTORNEYS AT LAW
286 NORTH FIRST WEST
LOGAN, UTAH 84321
(801) 733.0012

IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY

STATE OF UTAH

MITCHELL D. HENDERSON, ILEEN *
BUTTARS, LAURENA B. HENDERSON,

DAVID HALE, *
Plaintiffs, * JUDGMENT AND DECREE
vs. *
FOR-SHOR COMPANY, * Civil Ho. 20456
Defendants. *

This matter having been tried before the Court and the
Court having entered its Memorandum Dec/i ion, and Findings of
Fact and Conclusions of Law, and being fully advised,

IT IS HEREBY ORDERED, ADJUDCED AND DECREED AS FOLLOUS:

1. Plaintiff, Ileen Buttars, is hereby awarded a
judgment against Defendant, For-Shor Company, in the amount
of $13,325.00.

2. Plaintiff, Laurena B. Henderson, is hereby awarded
a judgment against Defendant, For-Shor Company, in the amount
of $100.00.

3. Plaintiff, Mitchell D. Henderson's claims against
Defendant are hereby dismissed.

4. Plaintiff, David Hale, is awarded a judgment
against Defendant, For-Shor company, in the amount of $265.00.

5. Plaintiffs are awarded their costs of Court against

oA 14 ¢8”

Defendant.
o Cc
DATED this | day of oeéember, resd

BY THE
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Approved as to farm this day of December, 1984.

JAMES C. JENKINS
Attorney for Defendant

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the
foregoing Judgment and Decree was mailed, postpaid, to
James C. Jenkins, Attorney for Defendant, at P.0. Box 2700,
Logan, Utah, 84321, this ii;; day of December, 1984,
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FOR—-SHOR COMPANY

Mitchell Henderson
2621 West 5600 South

Roy, Utah

EAPLANATION

338 Wast 1600 South
Salt Lake City, Utah 84115

PLAINTIFF'S

2

;: EXHIBIT
2

Jm e

JAUG 278
A e

Il ERE
AN 42 9z
AT T e
SEP 7Yy

QCT 31 719
NOV 30 79
DeC 25
DEC 27
DER 31 1¢
JRY 31 e
P52

PO

CHA
DATE NO.
HAR 30 78 IN 9,980
MAR 31 78
APR 30 78RN 10,517
APR 30 7n
MAY 20 79N 11,127
MAY 31 70
JUN 7Y 73N 11,754 5,
JUN 30 7¢
JUL T e 1P 6¢<

RCES ¥ CREDITS ./

RN

[ " 3,5€686.20
519.§5+ 4.085.45
4558 + 4,135,0Z
51925+ 4,654.2%
5737+ 4,711.6°
S12.25+ S,220.6C
£7.80+ 5,290.7¢C
t1cz1+ 10,417.91
7Z54+ 10,4S0.8¢
2,120 2%~ eI
am ey chclal-irke
o €,400.00 - 1,070
11,07 = 1,740.00

[ :."."'" +
ACE 1 4+ D AN
TAST+ 2,5°4°C
3721+ 2,575.0
2721+ 2,612.z%

4Cz.64 +
2C2.5C+ 222877
2701 4+ 229197
PN otk ]
- - “+ T T T A '—4

PLEASE PAY LAST AMOUNT




EXPLANATION
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FOR-SHOR COi:2AKY
338 West 1600 South

Salt Lake City, Utah 24115

Mitchell Henderson
621
aoy. Uggﬁ 5600 South

TREFERLNCE i
CHAFTGES v CREDITS v BALANGE
DATE NO.
CUEF 176IN . A0E4 S> 78+
0ET 1'7FIN 30RqQ TOAA S+
BT 1276 IN 21885 1507+
DCT 1674 1IN 3208 30413+
0ET 27'7€IN 3.357% 70555+ 248,97
MOV 12'741IN 2,5C7 2E1.23% +
NOY 187741N 2 EFA 44715+
NOY 18174 N 2E71 47007+ 2114.4%
O 19174 1K ¥ EE 272,41 + PR i=Tal -t
RIS Re7e 425,45 - 1,058 2<
Fe 31174 >822 4 1.G6R0 7«
JAN 31°77 2933+ 50 g,g';ogz
FEB 14°771IN 4,312 0.00 - 1,510.C¢
Nes 2871 ’ 2933+ £553s=. 2
MAR 31°77 21.83+ 1,561 22
APR 817N 4,852 47479+ g}:g;lz,,
APR 307 21.8%+ 2,C57.47
MAY 5°77 5C0.00 - 1,557.4"
MAY 4°771IN 5,220 231,02+ 11,é7§§.51§
MAY 31°77 2000+ 1,2€0.482
\ 77 SAFR 422 AR 4 223214
man s 255 EHies
21077 1,CCN.00 - 1,252 07
oAtll 210770 0p e s rT A ",,?"i,?‘
S 377 1ETT g 160,77
NS 24CD 500.00 = 1,101.67
AUG 31°77 1394+ 1,115.97
SEP 26°T7 1,200.00 - 84.47
SEP 26° 771N 7,514 646.07+
SEP 30°77IN 7,657 79491 1,356.55;
game s sy pezaas.
. e . J{
NoV 39 ;W 8,524 519.25+ 2,408.624
%0y 39°77 2554+ 24341¢€,
Dec 577 ] 1.00.00 - WEPETR
DEg g 71N 8,683 186,38+ T
Di% ALl 8,295 519,25+ 213979 4
RN 9,ce7 208344 S15e99.
J.A‘." 33 7¢IN 9,210 £19.25+ 297200
g zLe 22.57 + CLEER S
8 28 701N 9,557 519354 55661 ¢
‘EB 28 19 2O HY LAST AMOUNT :266.20 ¢
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SALY LAKE CITY, UTAH B411S \. o
(8Q1) 487-1656

s INVOICE
PEOREE o
338 WEST 1600 SOUTH ( \ —

7,

&, o
%, O
N :\

INVOICE NO

11754

REFER TQ THE ARQVE tiIMALR
IN ALL CORRESPONDENCE

TERMS: NET 10TH

RIREv ND, 108

DUR

ORUER NO[OM‘E Of OROER I\’\k

TCOL (990 smswm i lNVQ\qu\E .
(

| R I 5-30-78

1 ——d

Mitch Henderson

p.0. Box 48
Clarkston, Utah 84305

wiri] oy sio T DFSCRIPTION T UNITPRICE ]iscoun] . AMOUNT )
’ Form Rental - June 1978 S
Billing for items not returned:
55.- 2' x 8' Panels 72.00ea
; 2 - 6" Inside Corners x 8' 51.:50ea
E 50. - 2' x 4' Panels 40.70ea 2 035 OC
{ 3_5.- 6" Inside Corners x &' | 27.50ea _‘““jjp O
{ 500 - Wedge Bolts 2lea | . m_i_o_
; 150 - 2 x 4 Walers .22ea M_u__o
i 50 - Z Walers .70ea | i 35 0
| e
E } Less 3 months rent applied 494.52/mad. (1 48 :57)
;! T
| * Final Billing ' R

‘SUEJ‘.‘T' Tu TYRMS ‘J"‘ C’\th;lONS, APP_&A?'FJG On rACE AND &’EV&RS" SJDE

TR T MOD THAT 'uu
A\

NG UHPAID v THE LGTH O Y

Au MEFCHANDISE L
LI A rmmc& CHARGE P 1'0% m RGHTIA 1 8% ANNUAL RATE
HE MQ.‘I:’% FOLLOWING PUKC oL

IR l'\ Pt I:G A FF:\hOr... 'E A,'(/g\,

: "‘PNDl 1 ST C}-ApGE

ot DFC

v

CCAEED £rOVE ZECEINTO IN COL GRLER. ALL PETURNS €

VAR LN TRISINVOEL RECARINS WITH FOP \ho&‘(r‘ UNTIL FULLY PAID
ST HE THARGED 21 ALLIN/QICES
PURCHASGER AGREES 1D 'AY ALL CQOSTIS CF COL-
STE PAAMENTS 1C af MADE AT THE QFEICE OF i GF ,non 0 SALT

Tsus rotaL I g ,8?5';44
SALES TAX 243.71
tAKE
SUBIKCT IO A 30 OTHER ' N
yAaATAL R ) 1‘0 ~Y




CONDITIONAL SALES CONTRACT

Vendor agrees to sell and tne venaee agrees to buy all of the goods and personal property described in the foregoing
invoice, ot the price and upon the terms therein stated. The title to said property shall remain in Vendor until the full
purchase price is paid, but the Vendee shaoll be responsible for any loss, damage or injury to said pros arty whethar
by fire or otherwise, and no such loss, damage or injury shall relieve the Vendee trom liability 10 pa. the full pur-
chase price. Time is of the essence of this contract, and if default be made by the Vendee in any payrant or any of
the terms of the sale, the Vendor shall have the right, at its election, to declare o forfeiture hereunder, rind may tcke
possession of said property, with the right of entry upon any premises where said property may be and r=mov
therefrom without legal process, and thereupon all of the VVendee's right in or“‘vo said property shall “2as2 cnd
payments theretofore made by the Vendee shall be retained by the Vendor as rental for the use cf saic oroperty
the event of repossession by Vendor, Vendee agrees that VVandor shall have the right to legally s2il ¢ <h propery,
and Vendee agrees to pay to Vendor any deficiency which may exist between such sale price and! the ¢ ntrac or full
purchase price. No acceptance of any intermediate payment by the Vendor after default shall b2 a v rver of sun-
sequent defoult or of Vendor's right to repossess said property and declare ¢ forfeiture of this contract The Vendse
" agrees to pay all costs, charges, expenses and disbursements including reasoncble attorney’s f22 incurr2d in taking
possession of said goods or in collecting any sums which may be due and owing on this contracr. Poument of this
invoice is to be made ot or mailed to the Vendor's place of business.

¥endor warrants that the goods shall be fit for the purpose for which such goods are ordina Iy intendad.

The warranty shall not apply to any goods that have been repaired or altered by anyone other *han Vender.
The warranty shall not cpply to any goods subject to misuse due to common negligence or cccident, ner o cny goods
sold by Vendor which are not used in accordance with safe and approved practices or which have beer used beyond
the rated capacity of the goods.

THIS AGREEMENT SHALL BE INTERPRETED AND GOVERNED BY THE UTAH UNIFORM COMMERCIAL CODE,
70A-1.101 et seq., AND ANY OTHER APPLICABLE LAWS OF THE STATE OF UTAH.



INVOICE NO.

338 WEST 1600 SOUTH AP n

SALT LAKE CITY, UTAH 84115 o ) W 19515
= Bl (Bon as7-1656 RS E}\/(

)R-SHOR Yﬂl

DMPANY

SEFER TO THE ABOVE INLBER
IN ALL CORRESPONDENCE

TERMS: NET10TH

TOMERORDERNO  [JCB GURORCER NO.] OATE CF ORDER VIA FO8 }CQ;FH 7.0 [SALESMAN INVOICE DATE o2}
! R PN R
¢ . S B Ny 2
oo 723178
{ !

®
Yitch Henderson -
2621 Box 48 BN
Clarkston , ltah 04305 I
OROEFED|  QTY SHIPPEC DESCRIFTION T { UNIT PRICE fmscoumf

CREDIT MENQ

PLAINTIFF'S

To adjust for billing #117%4

addd back 3 ronths font applind

Less 80T of rent 3 424,52/mn x 2 ronths

ES SUBJECT TO TERMS AND CONDITIONS APPEARING ON FACE AND REVERSESIDE e

_ : - - —— ‘ ! sUs TOTAL | (2076.98
UNDERSTOTD THAT TITLE TO ALL MERCHANDISE ISTED ON “rtlS iMVOITE “ERAANIL WITHECP QR CQ UNTILFULLY PAID | \ D
BY PURCHASER A4 FINANCE CHARGE CF 1%1% pew 2iChiin 18% ANNUAL RATE Witl BE CHAVGED ON AL NAO'CES | . e e
AINING UNPAID BY THE 1GTH CF THE MONTH FOLLOWING PURCHASE PURCH=IER AGREES TO PAY ALL COSIS OF CCL SALES TAX ! . {103;13_3_),

i

ICN, INCLUDING A REASCMABLE ATTORNEY S FEE. PAYMAENTS TO BE MADE AT "HE QFFICE CF FCR 3HCR CO  SALT LAYKE .
NTY, UTAH. ALl CF THE MERCHANDISE DESCRIBED ABOVE RECEIVED N GZCTD CRDER - ALL RETLURNS SUBLECT T8 A 30 OTHER ‘
|

ENT HANDUNG CHARGE




S DEFENDANT'S
EXHIBIT

FOR-SHOR COMPANY
338 West 1600 South
Salt Lake City, Utah 84115

AC COUNT AGREEMENT

Buyer agrees to lease or buy goods and materials from FOR-SHOR COMPANY
(hereinafter ""Seller'), and Seller agrees to lease or sell materials to Buyer in
consideration of the following promises and on the following terms and conditions:

1. All rentals or purchases of goods or materials by Buyer from Seller
are made subject to this Account Agreement on such terms and conditions as may be
stated on invoices and other documents prepared and submitted by Seller to Buyer
in conjunction with the sale or lease of goods to Buyer.

2. Terms of Payment:

(a) Buyer agrees to pay for all purchases or rents on or before
the tenth day of the month following purchases shown on each monthly billing
statement prepared by Seller and mailed to Buyer at the address shown below, or
at such other address as Buyer may direct Seller to remit such statements to.

(b) Any statement not paid within ten days from this date shall
be past due.

(e) All past-due statements shall accumulate interest at the rate
of 18 percent per annum ( or l-%% per month), commencing on the date of said
statement until paid. Buyer agrees to pay interest at such rate,

(d) All payments received by seller shall be applied first to
interest, then to past-due accounts, then to current purchases and rents.

3., All statements, invoices and other documents of sale presented or
sent to Buyer by Seller shall be deemed correct unless Buyer shall inform Seller
otherwise within fifteen (15) days from the date shown on the face of such document.

4, Buyer agrees to pay all reasonable costs of collection on past-due
accounts, including such reasonable attorneys' fees as Seller may incur.

5. Buyer agrees that Seller may, at any time, require such further
security for its account from Buyer as Seller may deem appropriate, including
guarantees by third persons and security interests in goods sold by Seller to
Buyer or such other personal or real property as Seller may require.

6. The Seller, or its assigns, may at any time cancel this Account
Agreement with or without cause.

7. By signing this agreement, Buyer acknowledges receipt of a copy
hereof.,

mazm:_ /22 - e /L. wvenox P i O i,
(Individually)

FOR-SHOR COMPANY
//lé //i,~ - {Individually)

K\_// (Individually)

D/B/A

ADDRESS

If buyer is a Corporation the Corporate
officer authorized to sign such agreements
should sign on behalf of the Corporatione.

(Officer Namne)

{Corporate Title)



return | item | sr [T vALUE |ToTAL|| RETURN | iTem | sF. [T fvatue [voraL {jretuan | tem | sk |70 varue |totad || aetuan | mem | sE 9P| vacue [Totad]| netuan | mem | e {7 |vacue |1
55 |2x8)16 '36.00 2 x6 |12 77.00 2 x5 |10 72.00 252 xa| 8 | #3300 2 x3| 6 47.00
22"| 16 96.00 22" |12 77.00 22" |10 72.00 7 22"| 8 53.00 22| 6 47.00
20"[ 13 96.00 20" |10 77.00 20" | 9 72.00 20| 7 53.00 5 47.00
18”] 12 89.00 18" | 9 71.00 18" 8 63.00 18"] 6 50.00 18"| 5 42.00
16" 11 89.00 16" | 8 71.00 16" | 8 63.00 16" 5 50.00 16"] 5 42.00
15" 11 89.00 15" | 8 71.00 15" | 8 63.00 15°] 5 50.00 15" 5 42.00
147] 11 82.00 14" | 8 66.00 14" [ 7 57.00 14" 5 47.00 14"] 4 40.00
12° 8 72.00 12 | 6 59.00 127 5 51.00 12 4 42.00 12 3 36.00
0] 8 72.00 10" 6 59.00 10715 51.00 10"] 4 42.00 10"] 3 35.00
8| 5 68.00 8" | 4 54.00 8" | o 48.00 8| 3 40.00 8] 3 32.00
6" 4 58.00 6" | 3 47.00 6" ] 3 41.00 6] 2 32.00 67| 2 28.00
4| 4 58.00 4| 3 47.00 47| 3 4100 4] 2 32.00 4] 2 28.00
2°] 3 25.00. 27| 2 19.00 27| 2 17.00 2" 14.00 'l 1|  [1000]
= | 3 24.00 T | 2 19.00 N [ %2 | |3800] || - | va{ 1 | |7400] % 1 9.00
. }owl3-b-jeeef — |- | v{2] [100 1| 2 14.00 1" 1 |, .| 1000 1" 1 8.00
~— |6"1C.| 8- | s"| 63.00] 6" 1C.| 6 50.00 6'1C. | 5 44.00 Z—16"1C| 4 [" ]3200 6"1.C.| 3 30.00
4 1c| 4 49.00 4"1C. | 3 40.00 a"1C. | 3 37.00 a1c| 3 26.00 4" 1C| 2 24.00
oc| 4 19.00 oc. | 3 15.00 ocC | 3 14.00 ocC/| 2 9.00 oc| 2 8.00
FA| 3 10.00 FA | 2 8.00 FA |3 7.00 FAT 2 6.00 FA| 2 5.00
IHC. 10 164.00 IHC. | 8 125.00 IHC. | 7 103.00 IHC | 5 84.00 IHC.] 5 64.00
OHC./| 4 73.00 OHC. { 3 5500 oNCc | 3 49.00 OHC| 2 39.00 OHC.| 2 31.00
pilF.[ 10 106.00 PiIF | @ 83.00 PiLF [ 7 74.60 PILF] s 54.00 Pil. F| § 46.00
IBC| 4 62.00 1BC.| 3 50.00 1BC. | 3 43.00 18C.| 2 36.00 1.8.C.| 2 29.00
oBC| 9 89.00 oac. | 7 70.00 OBC. | 6 59.00 oBcC]| s 48.00 08.C.| 4 43.00
Adj.F.| 8 58.00 Adj. F.{ 6 21.00 1l AYG.F.| S 32.00 Adj. F.l 4 27.00 Adj.F.| 3 20.00
RETURN ITEM VALUE | TOTAL || RETURN ITEM VALUE | TOTAL gzie;:ig:gaoﬁ//ﬁ PR /14"’«“}73*‘445TURN N 9 0 1 7 12 SF SUMMARY VALUE
L /7577 | Wedge Bolt 3! 28 ’ Turn Buckle 16.50 ADDRESS TALLY BY L
Long Bolt .50 Scatfold Bracket 28.00 » CHECKED BY 6:
Short Bolt .32 8" Gang Waler R 1.00 — //f // 7 7 CONDITIONS OF FORMS 5.
DATE YAV AN O CLEAN & OILED 4
Base Tie Bolt .28 14" Gang Waler R 1.50 JOB NO. 4 ; ’ O DIRTY T
Short Wedge .25 1.30 RES ~ ; Hardware
2x4 Waler g“’ 33 28 :.xt))x.)uo.s Tre 7Td7 Lk o Ok REPORTED AND TOTAL
2x6 Waler Tie 33 21.00 DAMAGE # v [ S T~ ({/7’/\ \ 70 8Y LESSEE. NOTICE: ACHARGE OF 2% OF VALUE WILL B
4x4 Strongback Tie .33 , 1.70 D> Y e 21 N iy eﬁgﬁf‘sggo‘\tsorgﬁ«gg‘me NOT RETURNEI
4x6 Strongback Tie| .33 R e 60 it 7> Tk Sty S oys FOR.SHOR COM
Z-Water 94 Gang Form Bolt .78 LISTED QUAN. ARE CORRECT AND COMPLETE (LESSEE) E 33 v;&i}i OR | sour:mv .
Waler Plate 76 il Gana Form Sieave | 155 ¥ SaeTasm s
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= PLAINTIFF'S
EXHIBIT

INSTALLMENT PROMISSORY NOTE

The undersigned promises to pay to the order of FOR-SFOR COMPANY, 367 fest
1600 South in Salt Lake City, Utah or at such other place as the holder hercof may
designate in writing, the sum of THREE THOUSAND SEVEN HUNDRED FORTY EIGHT DOLLARS
& FORTY-THREE CENTS, plus interest thereon at the rate of 18% per annum in 12
successively equal monthly installments of $343.36.

This note may be prepaid in part or in full at any time without penglty.

Payments shall be duc on the /4™ day of each month commencing Wiﬂlé%:fn&n /#1979
The holder shall allow a five QIS%/ grace period on any ﬁpayment.

The unpaid balance of the principal sum of the debt evidenced by this note
and interest thereon shall immediately become due and payable at the election of the
holder, FOR-SHOR COMPANY, in the event of any one or more of the following:

1. SixX"(6)dfys' default in any payment due hereunder;

2. The app¥intment of a receiver of the estate, or any part thereof, of
makers or of the owner of such estate;

3. The filing of a petition by or against maker or the owner of such
estate for relief under any bankruptcy or insolvency law;

4. An assignment by makers or the owner of such estate for the benefit
of creditors;

Consent to one such transaction shall not be deemed to be a waiver of the right
to requirc consent to future or successive transactions.

Maker hereby authorizes and empowers any attorney of any court of record of this
state or elsewhere to appear for him in any court of recorgfon default in the payment
of any installment due on the obligation evidenced by this note securing such
obligation, and thereupon to waive the issuance and service of process or other
notice, to confess judgment for the principal sum of this obligation, together with
interest, cost of suit, and counsel fees as provided, and to zelease all errors and
waive all right of appeal, If any action is brought for the-enforcement of this note
such plaintiff shall recover as reasonable counsel fees twenty per cent (20%) of the
amount decreed for principal and interest, which counsel fees shall be entered, allowed,
and paid as a part of the judgment in the action,

My Commissicn Expies jdarsh 13, 1984
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STATEMENT

FOR-SHOR COMPANY

338 West 1600 South
Salt Lake City, Utah 841185

Mitchell Henderson
2621 West 5600 South

Form 105

A FINANCZI GHARCE OF 1%% PER MONTH mv
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Roy, Utah
L 2
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FOR-SHOR CO{IPANY
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Gart Lake C.ty, Uine 64115

Mitchell Hencderson
2621 West 56C0 South
Roy, Utah
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from 1978, when they were converted to purchase to February,
1984, where they now stand at 7 percent to 9 percent over
the prices listed in Defendant's Exhibit #27 or page three
of Exhibit #28 (Jim Snarr's testimony).

A1l of the forms can be put in new condition by
merely sandblasting the frames, repainting them and by putting
new plywood in the frames. Mr. Snarr inspected the remainder
of the forms at Laurena Henderson's place in Clarkston in
late 1983 and stated in Court that those particular forms
had a value of 76 percent of new. He calculated the value
by figquring what it would cost to re-condition them and
thereby put them in new condition. MNew prices as of February,
1984, for the items Defendant admits it took would be:

1982 Price 1984 Price  Totals
55 2'x8"' panels 96.00 x 8% = 103.68 5,702.40
24 2'x8' panels 53.00 x 8% = 57.24 1,373.76
2 8'x6' inside corners 65.00x8%= 68.04 136.08
2 4'x6" inside corners 32.00x8%= 34.56 69.12
900 wedge bolts .28 x ? .28 252.00
7,533.36
Deduct for used .76
5,725.35

Mitchell and David Hale both testified that the forms
taken were mostly reconditioned because they had been preparing
them for Hale's Tremonton jobs, the owner or contractor for
which was very fussy. They both said the forms were in excellent
condition. Thus, the figures set forth above are the minimum.

Mrs. Buttars, although generating about $2,500 in
revenue for the first half of 1981, could generate no further
business when people learned she had only about a half set
(Laurena Henderson's testimony). She has been without the

forms or without compensation therefor for over three years.

ARGUMENT

POINT I
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Q Today.
A No, I don't.
Q Is this a 1981 price you've got on there?
A That is a 1978 price.

0 And the 1982 price is on this other exhibit, is it
not, the one that we argued about here a minute ago?

A That's correct.

Q Have you got that in your hand?

A Yes.
Q Let me see it. Okay, would you show where the 1982
price is on that third page? Show that to the court.

A The 1982 new price is shown in column next under
New Price. Right here.

Q That was 1982. And how much of an increase has
there been since 1982 on those same forms?
A Approximately--today?
Q Yes.
A To the present?
Q Uh-huh.
A Somewhere between seven and ten per cent.
0 And that went up in January of 1984; is that cor-
rect?

A It actually went up in October of '73. We could
not receive notification until February of 'g4.

Q So if you were to give today's prices for that same
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AR

equipment in new condition, it would be seven to ten per cent
higher than is on this other Exhibit 26; is that correct?

A On page three?

Q Page three, yes.

A Yes.

MR. ZOLLINGER: Okay. That's all I have.

RECROSS EXAMINATION

BY MR. JENKINS:

Q Mr. Snarr, did Mr. Henderson direct that the $6,400
payment in 1978 was to be applied any differently than speci-
fied under your underlying agreement, Exhibit 17?2

A Not to my knowledge.

o) | Are you saying then that if he had directed you to
'apply the $6,400 by putting some of that toward the purchase
of equipment and the balance towards the past due account,
that you would have complied with that request?

A That's correct.

0 Did you do that?

A Did I do what?

Q Did you apply some of it to the purchase of
equipment and the balance to the past due account?

A No.

Q Now I call your attention to Exhibit 26. Can you
tell us what it 1is? |

A Exhibit 26 is a compilation of my figures. On

;
|
|

t




CERTIFICATE OF SERVICE
I hereby certify that four (4) copies of Addendum to
Appellant's Brief were served on Plaintiff/Respondents' Counsel,
J. Blaine Zollinger, at 256 North 100 West, Logan, Utah 84321
this _ day of July, 1985.

James C. Jenkins
Attorney for Appellant
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