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1. J O H N E M E R IC H  & E DWARD DALBERG-ACTON , TH E  H I S TO R Y O F  F R E E D O M  AN D

OT H E R E SS AYS  152 (196 7).

2. This  pr in cipl e was  exp licit ly a ffirmed b y the United Nations in its General

Assembly  Reso lu t ion  on  t h e Decla rat ion  on t he E lim in at ion  of al l For m s of I nt olera nce

and Dis crim in at ion  Ba sed  on R eligi on or  Bel ief , G.A. Res. 36/55, U.N. GAOR, 36th

Sess ., Agenda Item  75, U .N. Doc. A/RES/36/55 (1981), which was adopted by

unan imous consent by th e U.N. Gener al Assembly on November  28, 1981.
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The Rela t ionsh ip of Religious Libe rt y to Civil
L iber ty and  a  Democra t ic S t a t e

J am es E. Wood, J r.

The pr inciple  of religious  liber ty m ay well lay  claim t o being
the founda tion of all civil libert ies an d a dem ocra tic sta te. The
concept  of reli giou s l ibe r ty wa s t he in evi t able  res u lt  of a  wa y of
th inking abou t t he n at ur e of religion, th e na tu re of the hu ma n
per son , an d t he  na tu re  of the  st at e. By “religious  liber ty” is
mean t the in her en t  r igh t  of a per son  to p rofess  or  not  t o profess
a  religious faith ; to worsh ip or not to wors h ip , i n  pu blic or in
privat e, according t o one’s own  conscien ce, u nde rst anding, or
preferences; t o wi t ne ss  t o or  to pr opa ga te on e’s fai th  or  bel iefs ;
to join  in  ass ocia t ion  wit h  other s of like  fa it h  or  bel iefs ; and t o
change one’s reli giou s ide n t it y or  be lie fs—a ll w it hout
hind ra nce, molestat ion, or discr imin a t ion . In  the words  of Lord
Acton  more  than  a cent ur y ago, “Religious liber ty . . .  is poss ible
only where the coexistence of different religions is admitted,
with  an equ al right  to govern t hem selves according to their own
severa l pr inciple s.”1 To expres s it  in s omew ha t m ore r est rict ive
terms,  religious  libert y r equ ir es  the a bs en ce of d iscr im in a t ion
based  on one’s r eligion or belief—na mely t he e qua lity of all
r eli gion s,  as well as  ir religion, before t he law. It  also requir es
tha t  a citizen neither enjoy advantages nor suffer disadva n-
tages because of one’s religion or beliefs.2

I. RE L I G I O U S  LIB E RT Y IS  IN T E G RA L T O  TH E  NA T U R E  O F

RE L I G I O N

 The conce pt  of re l igious li be r ty i s i nt egra l t o t he  natu re of
r elig ion . For  th is r ea son, r eligious  int olera nce, in cludin g an y
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3. M. SE A RL E  BA TE S , RE L I G I O U S  LIBERTY: AN  INQUIRY 137 (1945) (quoting J ust in

Mar tyr ) .

4. Joseph  Lecler , S.J ., R eligi ous  Freedo m : An  Hi st orica l S ur vey , in  RE L I G IO U S

F REEDOM  5 (Ne oph yt os E de lby  & Te odor o J im en ez-U rr es ti , ed s.,  196 6) quot ing Ad

Scapu lam  at  2; 1  MI G N E, P ATROL IA LA T IN A 699.

5. DI V IN A INSTITUTA  54; 6  MI G N E, supra , note 4, at 1061.

6. LA C TA N T IU S , DIVIN A INSTITUTA , 1,5c 2 0; 6  MI G N E, supra  note 4, at  516.54.

form of discr im in a t ion  ba se d on  reli gion  or  belief, is an t i thet i ca l
to r e ligion  and  is , i ndeed,  religion’s worst  ad ver sa ry. To belie ve
is a volun ta ry a ct. To be tr ue t o itself, au th ent ic r e ligion must
wait  upon  the volun ta ry r es pon se s of p er son s who a re free  from
coer cion . Recognition of this pr inciple was conceded by th e ea rly
church  fath ers. Nea r t he close of the second centu ry,  J u st in
Mar t yr , who ar gued for the p rinciple of th e logos  sp erm at ik os,
na mely  that  the seed of the divine word is t o be  found in  a ll
hu ma nk ind—even i n t h os e ou t side of the Ch ris tia n
tr ad ition —per cept ively wr ote, “[N]othin g is m ore cont ra ry t o
reli gion  than  con s t r a in t .”3 In  the t h ir d ce n tury, when  Empe ror
Sep t imus Sever us  issu ed a  decr ee in  A.D. 202 forbidd ing
conver sion  to Christianity, Tertullian wrote tha t freedom  of
reli gion  is a fundam ental right. “It is a m a t te r  of both  human
and na tu ra l l aw ,” he  decla red,  “tha t  every man  can  worsh ip  as
he  plea ses . . . . It is  not  in t he n at ur e of religion to im pose it self
by force,” but  “sh ould b e a dopt ed fr eely.”4 Almos t  a  cen tu ry
la te r , an d wit h consid era ble ins ight  int o t h e  n a ture of r eli gion ,
At h anas ius declared, “It is not with  th e sword an d spea r ,  n or
with  soldiers and arm ed force that  tru th is t o be  pr opagated,
bu t by cou nse l a nd s weet  pe r su asion .”5  Similarly, Lactantius,
the tu tor  of Empe ror  Const an tin e’s son , ar gued  th at  “it is  only
in  religion tha t liberty has chosen to dwell.  For nothing is so
m u ch  a  ma tt er of free will as r eligion, an d no one ca n  be
requ ired  to worship wha t h e does  not  wil l t o wor sh ip . H e ca n
per ha ps p re te nd , but  he ca nn ot will.”6

Dur ing th e Midd le Ages, when  religious liberty did not exist
in  Eur ope, Marsilius of Padu a, a Ca th olic lawyer, eloquen t ly
ar gued tha t  coercion  i s complet ely  foreign  to the n a ture of
reli gion  and th at r eligious convictions by  the ir  ve ry na tu re
cannot  be forced. No religious a u thor i ty,  he a rgued , has  the
righ t  to exe rcise coercion  for  compl ia nce wit h  reli giou s
comma ndment s:
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7. MA R SI L I U S O F  P A D U A, DEFEN SOR P ACIS 164  (Ala n G ew ir th  tr an s.,  195 6).

8. Id . at 135.

9. RO L AN D H. BAINTON , E R AS M U S  OF  CHRISTENDOM  185  (196 9).

10. CO N C E R N IN G H ERETIC S : WHETHE R TH E Y  AR E  T O B E  P ERSECUTED AND H OW

TH E Y AR E  T O B E  TR E AT E D: A CO L LE C T IO N  O F  TH E  OP I N I ON S  O F  LEARNED ME N , BOTH

AN C I E N T AND MODERN  34 (Sebas tia n Ca ste llio ed. & Rolan d H. B ain ton  tr an s., 1935)

(quotin g letter from Erasmus t o J ohn  Car ondolet  (Ja n. 5, 15 23), in  5 Opus

epi stolarum  11.362-81). Late r in  1519, in  response t o Mart in Lu th er’s dram at ic public

challen ge a t  Wit tenberg  of  the Roman Catholic Church , E rasmus  wro te to  the

ar chb ish op of Mainz, th e following:

[I]f he  is in noce nt , I s hou ld be  sor ry  to s ee h im  over wh elm ed b y som e

v il la inous faction; if he is wr ong, I  would  ra ther  he  were  se t  r igh t  than

destroyed; for this a grees bett er with  the exa mple Chr ist ha s given us, who

accor din g t o  th e prophet qu enched not th e smoking flax and did not brea k

the bruised reed.

Letter  from E ra sm us t o Archbish op Main z, in  TH E  CO R R ES P O N DE N C E  O F  E R A S M US :

LETTERS  993 TO 1121, 1519 TO 1520, at  111  (R.A.B . My no rs  tr an s.,  198 7).

F or  i t  wou ld  be  use l e s s, for  h im t o coerce an yone to  obser ve

t h em , s ince  the  pe r son  wh o  obse rved  them  un d e r coe rcion

w ou ld  be h elp ed  n ot a t a ll tow ar d e te rn al  sa lva tion  . . . . F or

Chr i s t  did  n ot  orda in th at  an yone sh ould be forced to  observe

in  th is wor ld t he  law  m ad e by h im , an d for t his  re as on h e did

n ot  a p p oin t  in  t h is  wor ld  a  j udge  hav ing  coe rc ive  power  ove r

t r a n s g r e s s or s  o f h i s  la w .7

“[E]ven if it wer e give n  to th e bish op or pr iest  to coerce men  in
those ma tt ers  which  rela te t o divine la w,” he w rot e, “it wou ld
be useless. F or th ose who were th us coerced would not be
helped  a t  a l l toward  et ern al s alva tion  by su ch compu lsion.”8 As
with  ear lier voices for freedom of religion, Mar silius espoused
reli giou s liberty as a ma tter of principle and viewed reli giou s
liber ty a s a n  es se n t ia l fea ture of a u then t ic r eli gion .

Two cent ur ies la te r, D esid er ius  Er as mu s, t he  great  Cat holic
hum anist  and ir en icis t , wr ote s im ila r ly t ha t  the u se  of coer cion
is con t ra ry  to the  na tu re of re ligion  and , the refore , he  a rgued
for  th e “fut ility of per secu tion .”9 I n  a l et t e r  t o John  Carondolet ,
Er asm us wr ote,

W h e n  fa it h  is  in  t h e m o u th  r a t h er  t h a n  in  t h e  h ea r t , w h e n  th e

solid  knowledge  o f Sac red  Sc r ip tu r e  f a i ls  u s ,  n e v er th e less  by

t e r r or i za t i on  w e  d r iv e  m e n  t o be l ieve  wha t  t hey  do  no t  be l i eve ,

t o l ov e  w h a t  th ey d o n ot lov e, t o kn ow w h at  th ey d o n ot k n ow.

T h a t  wh ich  is for ced  can n ot b e si n cer e, a n d  t h a t w h ich  is  n ot

v ol u n t a r y  ca n n o t  p le a s e  Ch r i s t .10
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11. In  his monum enta l study of the Radical Reforma tion, Geor ge H. William s

concluded th at  “almost a ll th e Radic als [i.e., Radical Reformers] insisted on t he ut ter

sep ar at ion  of t he  chu rch  from t he  st at e a nd  foun d in  th e w illi ng ne ss  of th e

Magis ter ia l Reformer s [e.g., Mart in Lu th er, U lr ich Zwing li, and J ohn Calvin] to use

th e coercive power  of princes, k ings, a nd t own councilors  an  aber ra tion from  apost olic

Chr is t ian i ty no less grievous than  papal pretensions.” S ee GEORGE  H UNTSTON

WI L L I AM S , TH E  RADICAL REFORMATION  860 (1962). In t he Am erican  exper ience, t his

has bee n in te rp re te d t o m e a n  t h a t  th e st at e m ay n ot u se r eligi on for  th e

accompl ishmen t of a secular pu rpose and t he church may  not  u se  the s t a t e  fo r  t he

accompl ishmen t of a religious purpose.

12. H ENRY C. VE D D E R, BALTHASAR H U B M AI E R: LE A D E R O F  T H E  ANABAPTISTS  86

(190 5); see also On  Her etics  an d T hos e Wh o Bu rn  T hem , in  BALTHASAR H U B M AI E R:

THE OLOG IAN  O F  AN A B A P T I S M 62 (H . W a yn e Pipk in & J ohn  H. Yoder  eds. & t ra ns.,

198 9).

13. THO MAS  H EL WYS , A SHORT DECLARATION OF T H E  MISTERY OF  INIQUITY  69

(fac.  re pr in t e d. (1 935 )).

Tribut e must  also be given to th e Radical Reformers  who
championed volunta r ism in  r eligion  and  it s  corol la ry  the
sepa ra tion  of church  and  st a t e , t h a t  is  the d en ia l of t he u se  of
tempora l power  by the  church  or, in  reli giou s  m a tte r s , the
sta te,  pr ed ica ted  on the s ep ara t ion  of the in st it u t ion s of ch urch
and sta te. 11 Th e voices  of the Radica l Re form a t ion  for  reli giou s
liberty were based upon the pr emise of the uncoerced response
to th e gospel. This, th ey held, was ess ent ial for t he esse of th e
t rue church . Th us,  the u se  of any for m of coercion  in  reli gion
was opposed. “A Turk or a  her etic,” Balth asa r H ubm aier wr ote,
“is  not convinced by our  act, eith er w it h  t h e  sword  or  w ith  fi r e,
bu t only with pa tience an d p rayer ; and so we sh ould a wait  with
pa tie nce t he  judgm en t of God.”12

Writ ing  a  cent ur y lat er in  En glan d, in a  book which  boldly
set  for th  for  t he  fi r st  t ime  in  the  Engl ish  language  the r igh t  of
un iversa l religious liberty, Thomas H elwys argued tha t th e
n a t u re of religion r emoved it from th e jurisdiction of th e civil
ru le r :

O u r  Lord t he K ing i s  b u t  an  e a r th ly  Kin g , a n d  h e h a t h  n o

a u t h o r i t y a s  a  King,  bu t  in  ea r th ly causes ,  and  i f  the Kin gs

peop le  be obe dien t &  tr ue  su bject s, obey ing  all h um a n e  l a w e s

m a d e  by  the  King ,  ou r  Lord  th e  K in g ca n  re qu ire  n o m ore : for

m e n ’s  r e l ig io n  t o G o d , is  be t w ixt  Go d a n d t h em se lve s; t h e  K in g

s h a ll no t  an swere  fo r  i t ,  ne i ther  m ay  th e  King  be  jugd  be twene

G o d a n d  M a n . L et  th em  be h er et ike s, T u rk s, J ew es , or

wha t soeve r  i t a p p e r t eynes  n o t  t o  the  ea r t h ly  power  to  pun i sh

them  in  the  l ea s t  m easu r e .13
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14. Leona rd Bus her , R eligi ous  Peace: or a  Plea  for L iber ty  of Con scien ce, in

TRACTS O N  LI B E RT Y O F  CONSCIENCE AND P ERSECUTION  1614-1661 , a t  1 , 24 (Edward

Bean Un de rh ill e d.,  184 6).

15. S ta tem ent  on Religious Liberty, in  TH E  NE W  DE L H I REPORT : TH E  THIRD

ASSEMBLY  O F  T H E  WORLD CO U N C IL  O F  CH U R C H E S, 1961, a t  159, 159 (196 2).

16. De L ibe r ta t e Religiosa: A Delcar at ion of Religious  Fr eedom , in  TH E

DOCUMEN TS O F  VA T IC A N  II: ALL S I XT E E N  OFFICIAL TE X T S  P R O MU L G AT E D  BY  TH E

E C U MEN ICAL  COUNCIL 1963-1965, at 675 , 690 (Walter M. Abbott , S.J. ed. & J oseph

Gallagher  tra ns., 1966) [hereina fter VATICAN  II ].

17. Augus tin  Leona rd, Freed om  of Faith an d Civil Toleration, in TOLERANCE  A N D

T H E CATHOLIC  113  (195 5).

Sim ilar ly, Leonar d Busher, like Helwys an En glish Sep a r a t is t ,
wrote in  1614 the followin g in  opp osi t ion  to the u se  of tem por a l
power in religion: “It is not on ly un merci fu l , bu t  unna tura l and
abomina ble; yea, monstr ous for  one  Chr i st i an  to vex  and
des tr oy an oth er  for differe nce a nd  que st ions of re ligion.”14

The volunta ry ch aracter  of th e n a ture of r eligion  and beli ef,
na mely  th e concept of freed om of religion a nd  conscience, ha s
come to be increasingly recognized in  con temporary  pol it i ca l
and r eli giou s t hough t . Affir mat ion  of t he  volunta ry cha ract e r  of
reli gion  has  been  clea r ly a ffirm ed, for exam ple, in twen tieth -
cen tu ry Ch r is t ia n  ecu men ica l t hough t . Th e Wor ld  Cou ncil of
Churches has on various occasion s a cknowle dged  reli giou s
liberty as int egra l to th e na tu re of religion a nd  religious  fait h.
“God’s red emp tive d ealin g with  men is n ot coercive. Accordingly
h u man at tem pt s by lega l ena ctm ent  or by pr essu re of social
cus tom to coerce  or  to e limina te  fa i th  a re v iola t ions  of the
fundamenta l ways of God with men . The freedom which  God
has given . . . im plies  a fr ee r esp onse  to God’s love . . . .”15 In  the
words  of Vat ican  II, “God calls m en  to se rve  Him in spir i t  and
in  t ru th . Hence  they are bound in conscience but they stan d
un der  no compu lsion.”16

The hea r t  of t he  mat t e r  is  t ha t for r eligion to be a ut hen tic,
it  mu st be a  volun ta ry, pers onal, an d free act, an d mem bers h ip
in  a faith commu nity is one of voluntar y associa t ion .  Fa i th  is
n ot  fa it h  if it s volu n ta ry ch aracter  is  abr idged  by coe rcion . As
Augus t in  Leona rd , a Ca th olic the ologian, w r ot e, “An imposed
fait h  i s a  con t r ad ict ion  in t erm s . . . . Fa ith  mu st  be free if it  is
not  to de st roy it self.”17 In  th e word s of the  lat e Spa nis h s cholar ,
A.F. Ca r r illo de  Albor noz, who served for some years as the
Secre t a ry of the S ecret ar iat  on Religious  Liber ty of th e World
Cou ncil of Chur ches , “No in te llectu al in gen uit y, no orga nized
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18. A.F.  CA RR I LL O  D E  ALBORNOZ, TH E  BA S IS  O F  RE L I G I O U S  LIBERTY 74 (1 963 ).

19. ALBERT  H A R TM A N N, TOLERANZ UND CHRISTLICHER GLAUBE  5 (19 55).

20. Universal Declaration of H um an R igh ts, G.A. Res. 217A(111), at  71, U.N .

Doc. A/810  (194 8) (en te re d in to fo rce  Ma r.  23,  197 6) [h er ein aft er  Universal

Declar ati on ].

21. U.N. GAOR, 21st Sess., Supp. No. 16, at 71,  U.N . Doc. A/6316 (1966)

(entered  into force Mar. 23, 1976) [hereina fter ICCPR ].

22. S ee 1 H UM AN  RIGHTS : IN T E R N ATION AL  DOCUMEN TS  12 (J am es  Aver y J oyce

ed.,  1978) [hereina fter ICES CR ].

23. Universal Declar ati on , supra no te  21,  ar t.  18(1 ).

24. Id . ar t.  18(2 ).

inst i tu t ion , no kind of com pu ls ion  and n o power  of per su as ion
can  chan ge the fact t ha t God deals wit h m en a s with  free an d
resp onsible beings and  th at  he expects from t hem  an un coerced
re spon se.”18 Or, as Alber t  Har tmann  expressed  it ,  “A person’s
one an d only m ean s of lear nin g God’s will is  the voice of one’s
conscien ce.”19 Th e r igh t  to reli giou s ide n t it y a nd t o a  pe r son a l
reli giou s fa i th , including associa t ion  with  ot h ers  of like fa ith ,
requ ires volunt ar iness. F reedom of religion is t hu s un derm ined
and vitiat ed when ever an y form  of extern a l coercion is
su per imp osed on t he in dividu al.

II. RE L I G I O U S  LI B E R T Y A N D  CI V I L  LIB E RT Y AR E  RO O TE D  IN  T H E

DI G N I T Y A N D  SA N C T I T Y  O F  T H E  H U M A N  P E R S O N

The ult ima te  bas is of religiou s liber ty, a s with  all civil
liber ty,  is found in the dignity and sa n ct i t y of the  human
person an d t he in violability of th e hu ma n conscien ce. This is
wha t ultim at ely forms th e ba sis of const itu tion al gover nm en t, a
limited  stat e, and a free and dem ocrat ic society. Th e Pr eam ble
of t h e Un ite d N at ions U nive rs al D eclar at ion of Hu ma n Righ ts
(1948) r ight ly speaks of “the  inhe ren t  d igni ty .  .  . of all mem bers
of th e hu ma n fam ily” an d “th e dignit y and  wor th  of the  human
person .”20 The Pr eam ble, which is comm on to bot h  t he
In terna t iona l Covena nt  on Civil a nd  Polit ical Righ ts  (1966)21

and the Inter nat ional Covenant on Economic, Social, an d
Cultu ra l Right s (196 6),22 decla re s, “Th es e r igh t s d er ive  from
the in her en t  dign it y of t h e human  per son .” The former  a ffi rms
tha t  “everyone shall have the right to freedom of t h ough t ,
conscience, and  rel ig ion”23 an d t ha t “no one sh all  be subject  t o
coer cion  wh ich  wou ld  im pa ir  h is  freedom  to have or  to a dop t  a
reli gion  or belie f of his  choice.”24 Wh ile  the s acred nes s of
personhood is wid ely ack nowled ged as th e found at ion of all
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25. SØ R E N KIERKEGAARD, TR A IN I N G  I N  CH R I S T I A NITY (1850), quoted in  N iel s H .

Søe, The Theological Basis of  Religious Liberty, 11 E CUM EN ICAL  RE V. 36, 41 (195 8).

26. TH E  F IRST AS S E M BL Y O F  T H E  WORLD CO U N C IL  O F  CH U R C H E S: H ELD  AT

AM STE RDAM , AUGUST 22-S EPTEMBE R 4, 1948, a t  97 (W.A. Visser ‘t Hooft ed., 1949)

[hereinafter  F I R S T AS S E M BL Y O F  T H E  WORLD CO U N C IL  O F  CH U R C H E S].

27. VATICAN  II, supra  note 16, at  684.

hum an rights, it  ha s pa rt icular  mea nin g in th e exercise of one’s
sense of the s acred , i.e ., on e’s religious faith or beliefs. Søren
Kier kega ar d wrote  wi th  profound  ins igh t tha t  “[m]an  is h ims elf
pr ima rily a nd  genu ine ly in h is fre e choice.”25

The in t r in sic wor th  of th e  h uman  per son  is  s imp ly  too
sacred  to be violated by religious coer cion  or an  enforced
conform ity  of belief, either  of which is  a d enia l of th e dign ity
and wor th  of the h uman pe rson . If r eli giou s liberty  an d civil
liber ty are to have any existential meaning in the na tion sta t e,
t he re must  be  lega l r ecogn it ion  on t h e  pa r t  of the  st a te  of the
ina liena ble r igh t  of eve ry cit izen  to de cide m at ter s of r eli giou s
iden tit y and/or  be lie f for  ones elf.  As t he Wor ld  Cou ncil of
Chu rch es a ffirmed  at  th e tim e of its founding a lmos t  fi ft y  yea r s
ago, “The na tu re and d es t in y of m an  . . . e st abli sh  lim it s b eyon d
wh ich t he  govern me nt  can not  wit h im pu nit y go.”26 And  Vat ican
II proclaimed, “The  pr otection  an d pr omotion of th e inviolab le
r igh t s of man  rank s am ong t he ess en t ia l du t ies  of
govern me nt .”27

In ext ricably bound  to the  sanct i ty of the  human person  i s
the concept  of freedom  of conscience . Marsi lius was  perhaps  the
first  to r ecognize t he  righ t  of conscience both as a  natu ral and a
pol it ica l right . Alth ough freedom of religion in th e modern
world  is  usu a lly  rooted  in  reli giou s or  theological th ought , it
s t ems from t he concept  of “libert y of conscience,” a phr ase of
modern  origin which came int o use a ft e r  th e sixt een th  cent ur y.
Even  though  the Protes tant  Reformat ion ,  by  and la rge,  did not
espouse the p r in cipl e of fr eedom of r e ligion , i t  d id  r ep resen t  a
revolt  against both established religious and established
pol it ica l au thor i ty  an d , i n  tur n, fostered t he em ergence of new
na tion-sta tes  an d a n ew na tional sp irit t hr oughout E ur ope and
G r ea t  Brita in. The Reformat ion was, first of all, rooted in a
revolt  aga inst est ablished r eligious aut hority. When h is views
of Ch r is t ia n  Scr ipture wer e ch a lle nged  by t he eccles ia st ica l
au th orities of his day, Mart in Lut her  proclaimed, “I  cannot  and
will n ot  recan t, for it is neith er sa fe nor honest  to violate one’s
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28. 2 RE F O R M AT I O N  WR I TI N G S O F  MARTI N  LU T H E R 155 (Ber tr am  Lee Woolf ed.,

195 6).

29. A phra se fre qu en tly  us ed b y th e Ra dica l Refor me rs  an d in  th e con fess ions

of f ai th  by  the F ree  Churches .

30. J O H N MILTON , AREO PAGI TICA 73 (164 4).

31. F RANKLIN  H. LITTELL , TH E  F R E E  CH U R C H  48 (195 7).

32. E MERICH  & DALBERG-ACTON , supra  note 1, at  3.

conscience. I ca n  d o n o ot h er  . . . . [F ]or  I  am more  a fr a id  of my
own hear t  than  the  Pope and  a ll  h is  ca rd ina l s. ”28

Aided by th e h u m anism  of th e Rena issan ce, a bold new
spir it  of free dom in  reli gion  ap pea re d, wh ich in evit ab ly gave
rise to the cr y, “fa it h  is  free .” Gr adu a lly  the p r in cip le of
reli giou s liberty was for th r igh t ly a ffir med , leading fin a lly  to an
in sist en ce u pon  “th e com pe ten cy of the in divid ua l u nde r  God  in
a l l ma tt er s of religion .”29 Freedom of religion was proclaimed as
bot h  a  na tu ra l and  a  divine r igh t . Fu r ther mor e, it  was ar gued,
reli giou s liberty dem a nded civil liberty an d civil liberty
requ ired  liber ty of conscience. I n  h is  se min a l wor k in  wh ich  he
a rgued a g ain st  res t r ict ion s on  freedom  of pr es s,  J ohn  Mil ton
wr ot e, “Give me  the l iber ty  to know, to u t t e r , and  to a rgue
freely a ccord ing t o cons cience, a bove all libe rt ies.”30

In  th eir plea  for freedom  of religion, th e Fr ee Ch ur ches h eld
tha t  freedom  of conscien ce was,  in  fact , t he basi s for  freedom  of
reli gion . For  th is r ea son, a s F ra nk lin H . Litt ell obser ved, “The
most di rect  cont r ibu t ion  of the F ree  Ch urches  to th e individual
citizen, whether  church  member  or  not ,  was  in  the
es tabl ishment  of liber ty of conscien ce.”31 As generally used  th en
and now, freedom of conscience held to th e inher ent  righ t  of
each  pe rson  to follow the d ict a tes  of his  or  her  own  cons ci en ce
without  in ter fer en ce fr om civil a u thor it y or  su bm ission  to
ma jor i ty opin ion.  In  his  monumental  and t renchant  work,
History of Freed om , Lord Acton, a pr ominent  Cat holic th inker
in  ninet eent h-centu ry En gland, wr ote th at  liberty of conscien ce
is “t h e  a ssu ra nce t ha t ever y ma n s ha ll be pr otecte d in  doing
what he be lie ves  [to be] h is  du ty a ga in st  the in flu en ce of
au th orit y an d m ajor itie s, cus tom  an d opin ion.”32

In t he West ern  world, freedom of conscience has  been bas ed
upon two fu nda men ta l pr in cip les . F ir st , fr eedom  of conscience
is held  to be  a  na tura l, ina lie nable , a nd s acred  r ig ht  of all
persons, a  domain  which  the  t rue s t a te mus t  p rotect  and  in to
which  it  must  not  ligh t ly in t rude . Wh er ea s t he fin a l a im  of
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33. S ee BARUCH  SPI NO ZA, TR A CT A TU S THEOLOGICA-P O L I TI C U S 237 -49 (1 670 ).

Spin oza vigorously defended the pr inciple of religiou s  tol era t ion  and  opposed any

established  form  of re ligion .

34. Wes tm in st er Confession of Faith Section XX, Of  Christian Liberty and Liberty

of Con scien ce, qu oted  in  DOCUMEN TS O F  T H E  CH R I S TI A N  CH U R C H  347 (He nry Be tt en son

ed.,  2d  ed . 19 63).

35. Miner sville Sch . Dist . v. Gobitis , 310 U.S . 586, 604 (1940 ) (Stone, C .J .,

dis se nt in g).

reli gion  is tr ut h, th e ultim at e goal of the  st a te , a s  Baruch
(Benedictus) Sp in oza  argu ed , is  freedom .33 The  second a xiom is
tha t  because conscience is a nat u ra l  and  sacred r igh t , i nna te
and un ive rsa l, n o pe rson  is  to be  above another in the freedom
of its exercise. All persons are equal in rights as in duties,
which  human  au thor i ty  cannot  t ake a wa y in  the  case of the
former , and  to wh ich  it  cannot  add in the  case of t he  la t t e r .

Recogn it ion  of th e r igh t  of fre edom of conscience  means  the
acknowledgment  of one ’s r igh t  to believe or n ot to believe a
religious dogma; to worship one God or many or not to worship;
to be a  member of a r eligiou s a ss ocia t ion  or  of non e; a nd t o
en joy the “free  exe rcise” of reli gion , wi thout  civil disabilities, so
lon g a s su ch exer cise is n ot dee med  to be de tr imen ta l to t he
basic fabric of society and t he secur ity of th e sta te.

By i t s ver y et ym ology,  conscien ce re fe r s  to mora l awareness
or  mora l insight, by which one experiences the impulse to do
righ t  an d exp er ien ces r est ra int  from d oing wr ong. The ver y
na tu re of reli gion  requir es  tha t  it  be  rooted  in  conscien ce, w hich
theolog ians have t er med  a  “gift ” or t he “voice” of God . In  the
words  of the Westminst er Confession  of Fait h: “God alone is
Lor d of the con scien ce; a nd h a th  left  it  free  from the d oct r ines
and commandments of men , which  ar e in  anyth ing con t r a ry to
His Word—or beside it ,  if matters of faith or worship. So tha t  t o
believe  such  doct r ines  or  to obey  such  commands  ou t  of
conscien ce, is t o betr ay t ru e liber ty of conscien ce . . . .”34

More than a  ha lf cen tury a go, U nit ed  St a tes  Su pr em e Cour t
Chief Jus t i ce  Har lan  F . S tone , in  h is  d is sen t  in th e 1940 Gobitis
case, wrot e th at  if the  Const itu tion al gu ar an tee s of liber ty “a re
to ha ve any m ean ing th ey mus t . . . be deemed to wit hh old from
the st a te a ny a u thor it y t o compe l be lie f or  t he e xpr ession  of it
where tha t  express ion  v iola te s r eligious convict ions.”35 For  the
s t a t e to intr ude on t he inviolability of conscience is for t he st at e
t o a ssu me a  t r ansce nde ncy a nd a n  u lt im ate p ower  tha t  be lon g
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36. Henry David  Thor eau , Es say  on C ivi l Di sobed ien ce in  4 TH E  WRITIN GS OF

H ENRY DAVID THO REAU  356 , 38 7 (19 06).

37. Ther e are those  who ar gue t ha t t he ver y concept of civil liberty, like  all

human  righ ts, is  “inelimin ably r eligious .” S ee Michae l J . Per ry, The Idea of Human

Rights: Is the Idea of Hum an R ights Inelim inably R eligious? in P R O B L E M S A N D

CONFLICTS  BE T W E E N  LAW A N D  MO R ALITY I N A F R E E  SOCIETY  55-116 (James E. Wood,

J r . & Der ek Da vis eds ., 1994). In  th e word s of Per ry, “If t he conviction that  every

human  being is sacred is inescapably religious, it  follows tha t  the  idea  of  human

r igh t s is in eliminably religious, because th e conviction is an essent ial, even

founda t iona l , con st it uen t  of t he i de a .” Id . at 79.

only to th e Divine. F ree dom of religion ca n n ever  be secu re if
the stat e and sta te institutions, even if supported by t he
collective will of m ajor it ies , a re a llow ed  to ign ore t he r igh t s of
conscience, for  r ecognition of freedom of conscience lies at  th e
hea r t of a  fr ee and  democra t ic societ y a nd i s a  check  on pol it ica l
absolu ti sm. As  Henry  David  Thoreau  wr ote  more  than  a
cen tury ago,

T h e r e wi l l neve r  be  a  r ea l ly  fr ee  a n d  en ligh te ne d S ta te  un til

t h e St at e com es t o re cognize  th e in div idu al a s  a  h ig h er  a n d

in d e pe n d en t  power ,  from wh ich  a l l  i t s  own  power  an d

a u t h orit y  a re  de r ived , and  t r ea t s  h im a ccord ing ly . I  p l ease

m yse lf w it h  im a g in in g  a  St a t e a t  la s t  wh ich  can  a f ford  to  be

ju st  to a ll m en  . . . .”36

III. RE L I G I O U S  LIB E RT Y IS  T H E  CO R N E RS T ON E  O F  AL L  CIVIL

LIBE RTI ES  AND  A DE M O C R A T I C  ST A T E

Recogn it ion  of fre ed om of r e ligion an d conscien ce is
int egra lly rela ted  to a ll othe r civil liber t i es  and  to the
main tenance of a fr ee and dem ocra tic sta te. 37 This  rela tion sh ip
ar ises from the  sanct i ty or  in t r ins ic wor th  ascr ibed to the
human person (even wh en per sonhood is defin ed in  ra dically
differen t  ways as in  the va r iou s r eli giou s t r adi t ion s),  wh ich
ultim at ely form t he basis of all huma n freedom. It  i s the
sanct i t y or int rin sic wort h of th e per son, wh eth er e xplicitly
acknowledged or  not ,  tha t  forms  the basi s of democracy  and
cons t it u t iona l government  in  which  the  concept  of human
r igh t s is a ccepted  as  ina liena ble and,  ther efor e, a s b in ding on
govern men t.  Ea ch h um an  being h as  jur idical r igh t s  because he
or  she possess es certa in ina lienab le m ora l  r igh t s as  a  person .
And basic to all huma n r ights a re religious r ights, wit h ou t  t he
gua ran tee  of wh ich  a ll  othe r  human  r ight s  a r e in per i l.
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38. CARL BRIDENBAUGH , F AT MUTTON AND LI B E RT Y O F  CO N S CI E N C E  SOCIETY IN

RHODE  IS L AN D  163 6-16 90,  at  5 (19 74).

39. Roger William s, The Bloudy T enent of Persecut ion , d i scussed  in  A

CONFERE NCE  BE T W E E N  TRUTH AND P EACE  (1644) in  3 TH E  CO M P L E TE  WRITINGS OF

RO G E R WI L L I AM S  (Sa mu el L . Ca ldw ell  ed ., 1 963 ).

40. 1  AN S O N  P H E L P S  ST O K E S,  CHURCH AND ST AT E  I N  TH E  UNITED STAT E S  205

(1950) (qu oti ng  Rec or ds  of th e Co lon y of Rh ode  Is la nd  an d P ro vid en ce P la nt at ion s).

It  was t he pr inciple of religious liberty  th at  gave bir th  in  the
New Wor ld  to the fou nd in g of “the  fi r st  s ecu lar  s t a t e of modern
times.”38 As  the founder  of Rhode Isla nd , Roger William s
insisted  th at  th e a ut hor ity of th e st at e is “not r eligious,
Chr is t ian , e tc. , bu t  na tu ra l,  human [an d] civil,” an d t her efore it
is “imp rope r” in p roscr ibing con scien ce or r eligious m at ter s. “All
la wfu l ma gistra tes in t he world  bot h  before t he com in g of
Christ  J esu s a nd  sin ce,” William s wr ote, “ar e  but  derivat ives
a n d a gen ts  . . . ser ving for t he  good of th e wh ole.”39 Willia m s’
close ass ocia te, J ohn  Cla rke, w ho (h a v ing petitioned Char les II
in  1662 for  a  cha rt er for Rhode Islan d) is generally credited
with  bein g the “Fat her of Rhode Island,” argued tha t “a most
flourish ing civil sta te m ay st an d, yea, an d best be
ma inta ined  . . . with  full liber ty in  re ligious conce rnmen t s .”40

The ra tificat ion of the r eligion  clauses  of the  F ir s t  Amendment
more than  a  cen tu ry l at er  would come to be widely regarded as
const itu tin g th e corn er st one of th e Amer ican  Bill of Right s.

Toda y, it  is  wid ely  conce de d t ha t  freedom  of reli gion  is a
bas ic civil libert y or h um an  righ t.  Ther efor e, it should n ot be
surpr is ing tha t  vi r tua lly a ll  t ypes  of governm e n t s th roughout
the world, even  th e most  tot alit ar ian , pr ofess to be d emocra tic
republics, and a t  lea st  make  the cla im  of th eir givin g legal
recogn it ion  to fre edom  of religion. I t  m a y well be said that
freedom  of religion ha s become a  nor ma tive cons tit ut iona l
pr inciple  for  vir tua l ly  a ll  modern  na t ion  s ta tes  th roughout  the
world.

While  t he re is a sense in wh ich all civil liber ties , as  with  all
human r igh t s , both  individua l and social, may be said t o be
indivisible, religious  libert y cons tit utes th e corner st one of all
othe r civil libert ies a nd  all  hum an rights.  Th is  is  not  in  any way
inten ded to d imini sh  the  cr it i ca l r ole t o be  played  on beha lf of
economic and social rights, as well as civil and political rights,
in  t h e overa ll  st rugg le  for  human  r ight s , for  a ll  human  r ight s
a re inextricably interr elated. Ra ther ,  wha t  is being ar gued h ere
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41. F RANKLIN  I. GAMWELL , TH E  ME A N I N G  O F  TH E  RE L I G I O U S  F REEDOM : MODERN

P OLITICS A N D T H E  DEMOCRATIC RESOLUTION  162  (199 5).

42. Car rillo de  Alborn oz, supra note 18, at 35 (quoting stat ement  of the E aster n

Asia Con fer en ce, B an gk ok,  194 9).

43. S ta tem ent  on Religious Liberty, i n  MI N U T E S AND REPORTS , CE N TR AL

CO M M IT T E E O F  T H E  WORLD CO U N C IL  O F  CH U R C H E S  15 (194 9).

44. 2 Stokes, supra note 40, at  462.

is that  freedom of religion and conscience is fundam e n ta l  and
in tegra l to th e adva ncemen t of all oth er h u m a n  r ights because
of th eir fin al grounding  in  the  na tu re and  sacredness  of the
human per son. F or t his  rea son, a s is in crea sin gly affirm ed in
modern  jurisprudence and in m uch  Chr is t ian  ecumenica l
though t , freedom of reli gion  and con scien ce is  the cor ner st one
of a l l civi l l iber t i es . As  Frank lin  I. Gam well ha s r ecent ly
wr it t en  in  th is  rega rd,  the p r in cip le of r eli giou s fr eedom

ca n n ot  be m er ely on e  c on s t i t u t i on a l  p r i n c ip l e a m o n g ot h e r s; a ll

im plica tion s  t aken  in to  accoun t ,  i t  i s  t he  only  con s t it u t ion a l

p r inc ip l e . On e m ay even  say t h a t r elig iou s fr ee dom  is  t h e

cons tit u tion , i n  t h e  se n s e  t h a t  ot h e r  co n s t it u t ion a l

p r es cr ip t ion s  a r e ,  p r op er ly speak ing,  s t ipu lat ions  necessa ry to

t h e f u ll  a n d  fr e e  p o litica l dis cour se  th at  re ligiou s fr ee dom

cons t i t u t e s .41

On numerous  occas ions since Wor ld  Wa r  II , ecu men ica l
conferen ces, inclu ding t hose  held  even  out side  th e West , ha ve
affirmed  tha t  “‘the m ost  funda men ta l fr eedom  is  reli giou s
freed om.’”42 For m an y rea sons, t oo nu mer ous to be expan ded
upon her e, fr eedom  of reli gion  and con scien ce is  the fou nda t ion
of a ll oth er fr eedom s, a nd  is fun da men ta lly int err elat ed t o all
other civil liber t ies . In  the words  of the Wor ld  Cou ncil of
Churches, “religious freedom i s the  cond it ion  and  guard ian  of
a l l tr ue  freed om.”43 Withou t  fr eedom  of reli gion , fr eedom  of
speech , freedom of press , freedom of assem bly, and freedom  of
as sociat ion ar e all e nda nger ed . Without  recogn it ion  of freedom
of religion a nd conscience, the very right  of dissent  is  seriously
thr eatened, if not d en ied. In  th e word s of Cha rle s E van s
Hughes, a former  Chief Ju st i ce  of t he  Un i ted S ta t es  Supreme
Cour t, “When  we lose t he  righ t  t o be d iffe ren t , we lose t he  righ t
to be fr ee.”44

Resp ect  for religious hum an rights is profoundly imp or t a n t
in  th e sta te’s rega rd for other  hu ma n r ights a nd it s view of th e
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45. Car rillo de Alborn oz, supra note 18, at  41.

46. Declar ati on  on t he E limin ation of all Forms of Intolerance and

Dis crim in ati on  Ba sed  on R eligi on or  Bel ief , GA Res. 36/55, U.N . GAOR, 36th  Sess .,

Supp. No. 51, at 171, U.N. Doc. A/36/51 (1981) [hereina fter  Declarat ion  on R eligi on

or Bel ief].

wor th of its in dividu al cit izen s. In deed , by re spe ctin g rel igi ous
rights, the sta te is giving substan tive expression  to i t s r ega rd
for  the dignit y a nd w or th  of it s ci t izens.  Su ch  recogn it ion  is  not
only an  acknowledgmen t  of th e st a te’s lim it ed  pol it ica l
au thor i ty , as against th e claims of t h e tot alit ar ian  st at e, but  is
likely t o resu lt  in giving far  great er r ecognition to other  hu ma n
rights, both  civil and  polit ical, a nd economic an d social. It  is
en t ir ely  rea son able  to ar gu e, a ga in  in  the words  of th e l at e A.F.
Ca rr illo de Alborn oz, th at

r e spec t  for t h e  h igh es t v a lu es  of loya lti es  of m a n  (wh ich  a re

t h e re ligi ou s on es ) w il l  be  the  f ina l  “t e s t ”  and  a l so  the  bes t

gua r a n tee  of th e r es pe ct for  al l oth er  h u m an  va lu es . If, for

ins t an ce , a  t o t a l i t a r i an  s t a t e  d oes n ot  r ecogn ize even  th e  mos t

sac red  sph er e of re ligion  a n d  t h e  m os t  in t im a t e  h u m a n

a u ton om y, i t  wi l l mos t  p r obably n ot  s top  be fore  o the r  l e s s

i m p or t a n t  v a l u e s  a n d  l e s s  i n t i m a t e  s p h e r e s .  I n  t h is se ns e it

s eems  per fectly cor re ct t o affirm  th at , if s o ci e ty d oes  n ot

r e spec t  re l ig ion  a nd  i t s  l iber ty ,  on e  d oe s  n ot  h a v e  a n y  s ec u r it y

t h a t  t h e  r e s t  w il l b e  r e s p e ct e d .45

With  the adopt ion  of the Decla ra t ion  on the E lim in a t ion  of
All Forms of Intoleran ce and of Dis cr im in a t ion  Ba se d on
Religion  or Belief, th e Un ited  Na tion s wen t ou t of its  w a y to
note th at  su ch dis crim ina tion  mu st  be r ega rd ed  n ot  only as an
“affron t  t o hum an dignity,” but  also a “disavowal” of th e very
prin ciples of t he  Char t e r of t he  Un i ted Na t ions  and a  viol a tion
of the  othe r  fr eedom s guaran teed in  the U nive rsa l De cla ra t ion
of Hum an Rights.46 Religious rights ar e not  on ly individua l , bu t
also corpora t e  and  socia l,  since  they  mus t  include  the r igh t  of
reli giou s associa t ion  and the fr ee exer cise of religion wit hin  a
social context . In  su m, r ecogn it ion  of freedom  of reli gion  and
conscien ce is t he corn ers ton e of all hu ma n r ight s—civil,
econ omic, and s ocia l—a nd quin tes se n t ia l for  the emer gen ce of a
free an d dem ocrat ic sta te in  which  respect  for  both  individua l
and social rights for all are assur ed.
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47. Universal Declar ati on , supra  note 20.

48. ICCPR , supra  note 21.

49. ICES CR , supra  note 22.

50. Declar ati on  on R eligi on or  Bel ief , supra  note 46.

51. Con fer en ce on Security and Cooperation in Eur ope: Fina l Act  (197 5),

repr in ted  in  14 I.L .M.  192 3 (19 75) [h er ein aft er  Fi na l Act ].

IV. RE L I G I O U S  LI B E R T Y  A S  T H E  BA SI S  OF  AL L  CI V I L  LI B E R T Y

AND  A DE M O C R A T I C  ST A T E  IS  TOD AY WI D E L Y  RECOG NIZED IN

IN T E R N A T I O N A L  LA W  AN D  E C C L E S I A S T I C A L  P R O N O U N C E M E N T S

 Dur ing the  pas t  ha lf cen t u r y, fr eedom  of reli gion  a nd
conscien ce ha s been given int ern a t iona l  r ecognit ion  in  the
norms of in terna t iona l  law and int e rna tiona l agreemen t s and in
in terna t iona l ecclesiast ical pronouncemen ts. In deed, th is year
marks  th e fiftieth  an niver s a r y of the a doption by the U nited
Nat ions of The U n iv ers al De clar at ion on H um an  Right s, wit h
its  specific refe r en ces to freedom of religion a nd conscience,
preceded four  months e a r lie r  by a  de cla ra t ion  on freedom  of
r elig ion  and con scien ce by t he Wor ld  Cou ncil of Churches. I n
in terna t iona l la w, a s n oted  ea r lie r , fr eedom  of religion  and
conscien ce wa s explicit ly a ffir m e d by the United Nations as an
in terna t iona l sta nda rd a mong signa tory na tion-sta tes  with  The
Universa l De clar at ion of Hu ma n Right s (1948),47 The
In terna t iona l Covena nt  on Civil an d Political Rights (1966),48

The Interna tional Covenant  on Economic, Social, and Cu l tu ra l
Right s (196 6),49 and The  Declar at ion on t he E limin at ion of All
Forms of Intoleran ce and of Discrimination Based on Religion
or  Belief (198 1).50 I n  add it ion  to the se, The  Pr inciples  of the
Hels ink i F ina l Act (1975),51

 an  inter na tional a greemen t r at ified
by thir ty-five signat ories of Europe , a lon g with  Canada  and  the
Unit ed St a tes , a lso in clu de s con cer ns for  freedom  of reli gion
and conscience in its huma n rights provisions.

Alth ough  freed om of religion  wa s long a dvoca t e d by
ind ividua ls an d r eligious  diss en te rs , wh o a t  l eas t  sought
reli giou s freedom  for t hem se lves,  free dom  of religion was
nowhere legally realized unt il the m odern  er a a nd , even  toda y,
is far  from bein g a r ealit y in m ost of today’s world. As late as
World War II , as one worldwide st udy declar ed, “[N]o writer
a s ser t s th at  th ere is a  gen er a lly  accep ted  pos tu la te of
in terna t iona l la w tha t  eve ry Sta te is  unde r  lega l obl iga t ion  to



D :\ 1 9 9 8- 2\ F I N A L \ W O O -F I N . W P D Ja n .  8 ,  2001

479] RELIGIOU S LIBERTY AND CIVIL LIBERTY 493

52. BA TE S , supra  note  3, at  476 (quotin g NORM AN  J . P ADELFORD , INTERN A T I O NAL

GU A RA N TE E S O F  RE L I G I O U S  LI B E RT I E S (194 2)).

53. U.N. CH A R TE R a r t . 56. 

54. Id .

55. Universal Declar ati on , supra  note 20.

56. Id . art . 2.

57. Id . art . 18.

accord religious liber ty w ith in it s ju ris diction .”52 Toda y,
h owever, freedom  of reli gion  and con scien ce h as com e t o be
recognized as a n accepted postula te in int erna tional law.

It  is  of p r ofound  his tor ical sign ificance t ha t following t he
orga niza t ion  of the U nit ed  Na t ion s in  1945, con cer ted  effor t s
were soon di rect ed  towa rd b oth  the formu lation of the principle
of freedom  of re ligion  and  conscience  a s a  fundamen ta l r i gh t  t o
which  all mem ber n at ions were t o subscribe a nd  recognit ion  of
the vital relationship of this principle  to relat ions between
stat es. As is well known, one of the bas ic principles included in
the Char te r  of t h e  U n ite d N at ions is  th at  of “th e dign ity a nd
equa li ty inheren t  in  a l l human bein gs.”53 The refore , all  mem ber
na t ions “pledged themselves to take joint and separ ate action in
coope ra t ion  with  the  Organ iza t ion  to p romote  and encourage
universa l r espect  for  an  observance  of human  r i gh t s  and
fundamenta l freedom s for  a ll w it hout  dist inct ion as  to r ace, s ex,
lan gua ge, or r eligion.”54

Thr ee years  af ter  its  founding,  the United Nation s Genera l
Assembly adopted Th e U nive rsa l De cla ra t ion  of Human  Righ t s
in  which  it ga ve specific at ten tion  to a  per son’s r ight  to r eligion
as a  basi c human  r ight .55 Article 2 affirm ed t ha t ever yone is
ent itled to a l l the  r igh t s and freed oms in  the Decla ra t ion
without  res pe ct  to reli gion .56 Art icle 18 declared, “Everyone has
the r igh t  to freedom of though t , cons cience, an d r eligion; th is
righ t  includes freedom  to cha nge  his  re ligion or be lief, an d
freedom , eit her  a lon e or in commu nity with others a nd in pu blic
or  pr ivat e, to m an ifest h is r eligion  or b elief in t ea chin g,
pra ctice, wors hip  an d obser van ce.”57 In  var ious form s, t his
por t ion  of the Decla ra t ion  has b een  in corpor a t e d in to the
na t iona l constitut ions of man y nations th r ou ghout the world,
par ticular ly in the n at ions th at  ha ve emerged sin ce 1948.

After  more  than  th ree  decades  of ongoing consu lta t ion  and
negot ia t ion , the United Nat ions Ass em bly in November 1981
adopted  the Decla ra t ion  on the E lim in a t ion  of a ll F orms of
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58. Declar ati on  on R eligi on or  Bel ief , supra  note 46.

59. Id . art . 2.

60. F I R S T AS S E M BL Y O F  T H E  WORLD CO U N C IL  O F  CH U R C H E S, supra  note 26,  a t  97.

61. Id .

Int olerance an d of Discrimina tion Bas ed on Religion  or  Bel ief, 58

in  which  the r eligiou s r igh t s of Th e U nive rsa l De cla ra t ion  of
Human  Rights wer e rea ffirm ed an d expan ded. The 1981
Decla ra t ion  ca tegor ica lly  de cla red  tha t  “no on e s ha ll be s ubject
to discr im in a t ion  by a ny Sta te, inst it u t ion , gr oup of p er son s or
person on gr oun ds of re ligion  or  oth er  beliefs.”59 Such
d iscr imina t ion , the Decla ra t ion  went  out  of its wa y to note,
must  be  rega rde d n ot  only a n  “affr ont ” t o human d ign ity , bu t
also a “disa vowal” of t he  pr incipl es  of t he  Char t e r of t he  Un i ted
Nat ions and  a  viol a tion  of the  freedoms  guaran teed  in  the
Universa l Declar a t ion  of Human  Righ t s . Thus,  at  l ong l as t ,
fr eedom  of reli gion  an d conscien ce was  given exp licit an d
unequivoca l recognit ion in  the  fami ly  of na t ions  as an  inviolable
and  sacred human  r ight .

The growin g recogn it ion  of freedom  of reli gion  and
conscien ce in  in ter na t ion a l la w h as b een  accompa nied  by b road
ecumen ica l end orse me nt s of th e pr inciple  by t h e
churches —Ca tholic,  Pr otest an t, a nd  Ort hodox. With  t he
conven ing of the F irs t Ass emb ly of th e World Cou ncil of
Churches in Ams terd a m  in  1948, a  clea r  voice  for  freedom  of
reli gion  and conscience was sounded in a  docum ent  titled
Decla ra t ion  on Religious Libert y. The Declarat ion called on  the
churches to

s u p p ort  ever y en dea vor t o secu re  wit hin  an  int er na tion al bil l

of r ig h t s a d e q u a t e  sa fegu ar ds  for fr ee dom  of re ligion  an d

consc ience , inclu din g r i g h t s  of  a ll  m e n  t o  h o ld  a n d  cha ng e t he ir

fa it h , to ex er cise it  in w o r s h ip  a n d  p r act ice , t o t e a ch  a n d

p e r s u a d e  oth er s, a n d t o de cide  on  th e r elig iou s ed u cat ion  of

t h e ir  ch ild r en .60

The Decla ra t ion  fur ther  ass er ted  tha t  reli giou s liberty is “an
essent ial elemen t in a  good int ern at ional order  . . . [t ha t  shou ld
be] ever ywh er e secu re d. In  plea din g for th is fre edom ,” th e
Decla r a t ion  decla re d, “[Chris tia ns ] do not a sk  for an y pr ivilege
to be gran ted t o Christ ians  th at  is denied t o oth ers .”6 1  Adopted
una nimously, the Amsterdam  Declaration remains a lan dmar k
in  the  h is tory  of fr eedom of reli gion  an d conscience and  mu st be
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62. S ee generally OTTO F REDERICK NOLDE , TH E  CHURCH  A N D T H E  NA T IO N S 149-69

(1970) ( se t t ing  fo r th  the  rol e o f t he  churches  in  the  fo rma t ion  of  the  Un it ed  Na t ions

and their in fluence in the Un ited Nat ions’ adoption of the Un iversa l Decla ra tion  of

Human  Rig ht s in  194 8).

63. The Declar ati on on  Rel igiou s Fr eedom , 11 P O P E  SPEAKS  84-9 4 (19 66).

credited  with having influenced the United  Nat ions  in  i t s fina l
ad option  a  few m onths la ter  of Th e U nive rsa l De cla ra t ion  of
Hum an Rights.62

Subsequen t as sem blies of th e World Coun cil of Chu rches
have not  only r ea ffirm ed t he  Amst er da m D eclar at ion bu t h ave
cont inued to give voice  to the Council’s commit men t  to reli giou s
r igh t s an d religious freedom. Likewise, t he endor se men t  of
freedom  of reli gion  and con science by th e Roma n Ca th olic
Church  in Vatican  II rem ains a s ignifican t ch ap ter  in t he
advancement  of freedom  of re ligion  and  conscience . Affi rming
bot h  the  natu ra l r i gh t  of cor p or a t e re ligious  freedom as  wel l a s
individual religious freedom, Vatican II  declared  tha t  “the  r igh t
to religious freedom h as it s foun dat ion in th e very dignit y of th e
human per son” and  tha t  a  per son  “shou ld not  be  coerced to act
against  h i s own conscience , nor  be im ped ed t o act a ccord ing t o
th i s conscience” and  rel ig ious  communi t ies  “have the  r igh t  not
to be hinder ed from pu blicly tea chin g an d t est ifying to t heir
faith both by the written a nd the spoken word.”63

It  is well to remem ber  that  historically, pleas for  freedom  of
reli gion  an d conscien ce ha ve come pr ima r ily fr om reli giou s
minorit ies and dissen ters, the religiously disenfranchised and
pers ecut ed, an d not from r eligious m ajorities wh ich enjoyed
s t a t e p a trona ge and  supp ort. At th e sam e time, it s hould be
noted  tha t  the m ajor  advances  towa rd t he r ecogn it ion  of
freedom  of religion a nd conscience in the m odern wor ld have
come not  from  r eligiou s con fes sions of fa it h , eccles ia st ica l
councils or synods, but from constitut ions, legislat ive bodies,
and cour ts of law. Afte r  the Middle Ages, th e emer gence of new
na tion-sta tes  and a  new na t ion a l spi r it  weaken ed  the p olit ica l
power of old religious esta blishmen ts t o a  de gr ee  from wh ich
th ey could gener ally not recover.  In widely varying degrees,
freedom  of reli gion  became in exor ably  lin ked  to t he  modern
dem ocrat ic sta te. In t he twe n t iet h  cen tury, a mong bot h
communit i es of fa i th  and  na tion -s t a t es  t h roughou t  th e world , a
br oad consensus  gradua lly evolved toward  suppor t  of the
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64. BA TE S , supra note 3, at 476. From t his stu dy, Bates observed, “[A] review

of the forty-seven writers of the m ore importan t gene ra l t rea t i ses  on  in te rna t iona l

law, following t he t ime of Grot ius, sh ows th at  [a] full thi r ty r efer t o religiou s liber ty.”

Id .

65. Id . at 478.

66. Gene r al Act of the Ber lin Conference Respecting t he Congo, Feb. 26, 1885,

165 Consol. T.S. 485.

67. S ee RICHARD B. L I L LICH  & H U R S T  H A N N U M, INTERNATIONAL H U M A N  RIGHTS

pr inciple  of freedom  of r elig ion  and con scien ce, a t  lea st  in  som e
form.

Legal  recognition of freedom of religion a nd conscience has
been par t icu la r ly  a ided , both  in  pr inciple and  in pr actice, by
in te rna t iona l rela t ion s t ha t  res u lt ed  in  the r a t ifica t ion  of
tr eat ies bet ween  st at es. As on e m ajor  st ud y on  religiou s liber ty
writ ten  fifty year s ago declared , “[I ]n te rna t iona l  law and
reli giou s liberty grew in  intim at e associa tion .”64 The study
found th at  a su bsta nt ial ma jority of the wr iters  of genera l
tr eat ies on  in terna t iona l  law fol lowing t he  tim e of Hu go
Grotius, long re cognized for his  work  as  a codifier  of
in terna t iona l la w, s pe cifica lly re ferr ed t o freedom of religion  in
th eir  docum en ts . In  th e nin et een th  cent ur y, wit h s overeign
sta tes  identified with different religious tr a d it ions,  it  became
common in  the d rawing u p of t r ea t ies  to in clu de  pr ovis ion s
gran t ing the  r igh t of re lig iou s e xpres sion  to the n a t ion a ls  of
each  con t ract ing par ty in  the t e r r itory  of the  other . S ince t hese
foreign  na tionals wer e ident ifiable by both  thei r  na t iona li t y and
th eir  religion, it  was  in evi t able  tha t  sp ecifi c sa fegu ards  came to
be provided for freedom of religion an d conscien ce, worsh ip, and
reli giou s work “upon the  same terms  as  na t iona l s of the sta te of
residen ce,” to use a  phr ase common t o man y of th ese
int er na tion al t re at ies wit h p rovision s of religiou s liber ty.

There are ma ny examples of th e r ole of in ter na t ion a l
agreement  in  the a dvance of fr eedom  of reli gion  and conscience.
The Trea ty  of Ber l in  in 1878 a t th e close of the Russo-Turkish
War, with  it s p rovis ion s for  the equ a l r igh t s of r eli giou s
minor i ties, ha s been  called “th e most  imp ort an t s ingle
exp res sion  of inte rn at iona l agr eem en t for r eligious liber ty”
pr ior to the  pos t -Wor ld War  I e ra .65 S imi la r  gua ran tees of
reli giou s freedom were embodied in t he  Gen er al Act r ela tin g to
Afr ica n  Possess ions66 and th e Minorities Tr eat ies of 1919-23
following Wor ld War  I .67 Of s pe cia l h is tor ica l s ign ifica nce i s the
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324 (3d ed. 199 5).  

68. Con ven tion  fo r t h e  P r ot e ct i on  of H u m a n  Ri gh t s  a n d F u n d a m en t a l F r e ed om s ,

Nov. 4, 1950, art. 9(1), 213 U.N.T.S. 222.

69. F ina l Act, supra  note 51, at  1295.

70. A somewh at  ra ndom  sam pling well illu str at es th is am ong th e following

countr ies.

EUROPE: CO N S T . BULG . art . 37 (199 1) (“Fre edom  of cons cien ce, fr eed om of

though t , an d choice of religion or r eligiou s  or  a t heis tic v iews  ar e in viola ble. ”); CO N S T .

F.R.G. ar t.  4 (19 91) (“F re edo m of fa it h a nd  cons cien ce as  well  as  freedom of creed,

reli gious  or ideological (wel ta ns cha ul ich ), ar e in viola ble. ”); Soviet  La w on  Fr eed om of

Con scie nce  and Religion art. 1 (1991) (“Esta blishes guara ntees  of th e r ea liza tion  of

human  righ ts t o freedom of conscience a nd fre edom of relig ion .”); CO N S T . SP A I N  a r t .

16.1 (1978) (“Fr eedom of ideology, religion a nd cu lt of ind i vi d u a ls and commu nities

is gua ra nt eed . . . . ”). 

AFRICA AND T HE  MID DLE  EAS T: CO N S T . ALG . a r t . 36 (1 989 ) (“Th e fr eed om of

cons cien ce an d t he  fre edom  of opin ion a re  inv iola ble. ”); CO N S T . E GYPT a r t . 46 (1971)

E uropean  Convention for th e Protection of Human Rights a nd
Fu nda men t a l Freedom s of 1953, w hich  de cla red  tha t  “ever yon e
has th e r ight  to fre edom  of thou ght , conscien ce, an d  r eligion.”68

St ill later , thir ty-five nat ion-stat es in 1975 signed t he He lsinki
F ina l Act (The F ina l Act of the  Confer en ce on Secu rit y an d
Coopera tion  in  Eu rope ), in wh ich r eligious  righ ts  were  made  an
in tegra l pa r t  of a  major  in te r n a tional agreem ent  between
th irt y-five nations of Europe, Cana da, and th e United States.
Principle 7 of th e docum ent  gives special at ten tion  to “resp ect
for  hum an rights an d fundamenta l freedoms, in clu ding fr eedom
of thought , conscience, r eligion, or  belief.”69 Meanwh ile , m ore
and m ore s ta tes  th rou ghout  th e world  volunt ar ily ent ere d in to
cons t it u t i on a l and t rea ty com mit men ts t o se cure fr eedom  of
reli gion  an d conscien ce for th eir  own cit izens a s w ell  as for
fore ign  res iden t s.  Wit h  the in crea singly wid e ge ogr aph ica l
dist ribu tion  of adheren ts  t o th e world ’s m ajor  re ligions, t he
reli gion s themselves challenged those national policies that
denied  r e ligious  r ight s  t o t he ir  adheren t s and  fa i th
commu nities.

Indeed, the  pr inciple of fr eedom  of reli gion  and con scien ce
has in crea singly b ecom e on e of t hose axiomat ic commit men ts
tha t is almost universally recognized. In a t leas t some m odified
form, th e prin ciple of freedom of religion h as come to be
affirmed  by v ir tua l ly  a ll  na t iona l  governments  th roughout  the
world. Even  wh er e h igh ly r es t r ict ive, gu aran tees of fr eedom  of
reli gion  now a pp ea r  in  a lm ost  a ll n a t ion a l con st it u t ion s
thr oughout the world.70
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(“The Sta te sh all gua ra nt ee th e freedom  of belief and t he fre edom of pra ctice of

r e ligious rit es. ”); CO N S T . IS R . (1949 ) (sta tin g Is ra el “will g ua ra nt ee fr eed om of r eligi on,

conscience, lan gua ge, edu cat ion,  an d cu ltu re ”); CO N S T . N IG . a r t . 35 (1979) (“Every

per son  sh all  be e nt itl ed t o fre edom  of th ough t, con scie nce  an d r eligi on.”); CO N S T . S.

AF R . a r t . 15.1 (1993) (“Every one ha s the ri gh t t o fr eed om of con scie nce , re ligion ,

though t , belief an d opinion .”). 

ASIA AND O CE ANI A: CO N S T . AUSTL . ch.  V (198 6) (“The Com mon wea lth  sh all  not

make an y la w for  esta blishin g any religion, .  .  . or for prohibiting the free exercise

of an y r eligi on  . . . .”); CO N S T . INDI A a r t . 15. 1 (19 50) (“ Th e St at e sh all  not

dis cr imina te aga ins t a ny  citi zen  on gr oun ds on ly of r eligi on . .  . .”); CO N S T . IN D O N .

a r t . 29.2 (1945) (“ The State shall guaran tee the freedom of the people to profess and

to exercise t heir  own re ligion .”); CO N S T . J A P AN  a r t . 20 (1947) (“Fr eedom of re ligion is

guara nteed  to a ll.”); CO N S T . S. KORE A arts.  19, 2 0.1 (1 988) (“All cit izen s sh all  en joy

fre edom  of cons cien ce”;  “All citize ns  sh all  en joy fre edom  of re ligion .”); CO N S T . SRI

LANKA a r t . 10 (19 45) (“Eve ry  per son  is e nt itl ed t o fre edom  of th ough t, con s ci e n ce  a nd

re ligion  . . . . ”).

AMERICAS: CO N S T . BRAZ . a r t . 5. 6 (19 88 ) (“[F ]r eedom of conscience and of belief

is inv iola ble .  . . .”); CO N S T . CAN . a r t . 2 (1982) (“Ever yone  ha s . . . fr eed om of

cons cien ce and r eligion . .  . .”); CO N S T . CH I L E  a r t . 19 (1 980 ) (affi rm in g “[f ]re edom  of

conscience, ma nifest at ion of all creeds , an d th e free exe rcise of all  cul ts ”); CO N S T .

CUBA a r t . 55 (1 992 ) (“Th e St at e . . . r esp ect s a nd  gu ar an te es t he  fre edom  of

cons cien ce an d r eligi on”); CO N S T . E CUADOR a r t . 19. 5 (19 95) (affi rm ing  “freed om of

cons cien ce an d r eligi on, i nd ivid ua lly a nd  collect ively ”); CO N S T . P A R A. a r t . 24 (1992)

(“Freedom  of religion ,  wo r sh ip, a nd  ide ology is  he re by r ecogn ized  wit hou t a ny

res t r ic t ions oth er  th an  th ose  es ta bli sh ed  in  th is C on st it ut ion  an d t he  la w.”).

Nonetheless, fr eedom  of reli gion  and r es pe ct  for  freedom  of
conscien ce r ema in  fa r  from rea li zed in most  of today’s world.
While  freed om of religion is a lmos t  universally recognized de
jure, th e prin ciple is by no mean s recognized de facto in mos t  of
today’s world . Ir onically,  th e very  cen tury tha t  has  wi tnessed
the em er gen ce of fr eedom  of reli gion  and r eli giou s h uman
r igh t s as  nor ms  in in ter na tiona l law and  in  mos t  of the
cons t itu t ions of th e world ha s been t he ver y century  in  which
reli giou s right s an d rel igious fr eedom  ha ve re pea te dly a nd
fl agran t ly been  violate d  on  a  wh oles a le s ca le t h rough out  much
of the wor ld . F or  the fir st  t im e in  human his tory a nd for  much
of th is cent ur y, nu mer ous govern men ts  cam e int o power wit h a
sworn  host ility  to reli gion  and e xpres sly ded ica ted  to the
er adica t ion  of a ll r eli gion .

Mean while, in m ore r ecent  yea r s , n ew democracies  of both
old and new na t ion -s t a t es  have  come int o being w hich  re cognize
freedom  of relig ion  as  crucia l to a  democra t i c s t a te.  Th i s was
seen  most r ecently in th e deba tes on r e ligious  human  righ t s
sur rounding the emer gin g de mocra cies  of Ea s t er n  or  the New
Eu rope. T h r ou ghou t t he  New  Eu rope , for exa mp le,
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cons t itu t iona l r eform  commis sions  ha ve been  involved in
addressin g quest ions of freedom of religion a nd conscience,
a lon g with  a  b road  r ange of othe r  human  r ight s . In  some
count ries, per ma ne nt  st an din g commit te es h ave  been na med by
pa r li amen t s to address question s r ela t in g t o new la ws  on
reli gion  on  an ongoing basis. While th ere a re  many  complex and
difficult  ques t ions  ye t  t o be r esolved in  th e face of count er forces
of resi st ance, t he s ubject  of freedom  of reli gion  and con scien ce
has becom e, a s n eve r  befor e , a su bject t ha t is coming to be
viewed, at least  by some, as  crucia l to the  movements  of na t ions
toward democracy  and freedom.  Among the  quest ions
inext rica bly in t e r twined  wit h  freedom  of reli gion  and
conscien ce is  one of e thn ic id en t it y, which  in  many cou n t ries
th roughout  th e world is virtu ally cont erm inous with  the r igh t s
of religious m inorities.

V. CO N C L U S I O N

 The issue of religious and civi l libe r t y is  one of growing
sign ifica nce in today’s world. The growth of cultu ra l  and
relig iou s plura lis m is  wor ldwid e a nd con st it u tes  one  of t he
major  cha lle nges  facin g vir tua lly  a ll n a t ion s a nd societies
th roughout  th e wor ld  toda y. Reli giou s l ibe r ty h as b ecom e
par t icu lar ly crucial with t he em ergen ce of religious plu ra lism
through ou t  m ost of the world. As one scholar recent ly wrote,
“[R]eligiou s freedom  leg it im ates  an  in de ter min a te p lu ra lit y of
re ligions.”71 The  incr eas ing pr esen ce of mu ltip le fait hs  in
incr eas ingly se cula r  societ ies  makes  reli giou s i sola t ion
imp ossible and inter faith en coun ter s inevita ble. The worldwide
dist ribu tion  of faith commu nities of virtua lly all of the m a jor
r eli giou s tr ad itions  ha s exa cerba ted  th e concern  of virt ua lly al l
na t ions an d r eligions  for gua ra ntees of freedom  of reli gion  and
the pr otect ion  of the r eli giou s r igh t s of on e’s own  ad her ent s in
pa rt icular  an d for r eligious m inor ities  in gen era l.

The call for th e re cognition  of religiou s liber ty in  th e world
community needs to be sounded not only by nation-states,
based  upon  in s t rumen t s  of na t iona l and  in t e rna t i on a l law, but
also by th e re ligions  themse lves . The in ter na t ion a l d im en sion  of
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the major world religions hol ds  t h e p romise  of e ffect ing
impor tan t  gains n ot only for th e adva ncemen t of freed om  of
reli gion , but  also for genu ine int erfaith  dialogue an d
colla bor a t ion  on b eh a lf of freedom  of r e ligion for all a nd  th e
build ing of a world comm un ity. Religious  libert y, like world
peace, is not only a moral imper a t ive worth y of universal
suppor t  of na t ion-s ta tes and r e ligions around the world, it  also
needs to be s e en  as essen tial for th e emer gence of civil liberty
and the creation of a world comm unity  tha t  may wel l p rove to
be crucia l t o t he  su rviva l  of t he  human  fami ly .

It  is to be ferven t ly h ope d t ha t  the words  of the Char ter  of
Pa r is  for  a  Ne w E urope , s ign ed  by t h ir ty-fou r  mem ber  na t ion s
of the  Hels inki F ina l Act  i n wh ich  fr eedom of religion a nd oth er
funda m e n t al freedoms  a re made “the  bi r th r igh t  of a l l human
bein gs . . . ina lien ab le, guar an teed b y la w,” m ay be come
realized throughout the world.72
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