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IN THE SUPREME COURT a1

OF THE STATE OF UTAH

THE STATE OF UTAH,
Plaintiff-Respondent,
Vs.
Case No. 16534
JACOB J. LAMORIE,

Defendant-Appellant.

To be added immediately above and prior to State v. Estrada

under CASES CITED on page ii of the BRIEF OF APPELLANT:

Burks v. United States 437 US 1, 57 L ED 24 1,
98 S Ct 2141 (1978). . . . . . . . .+ . . . o . . . . )9

The foregoing correction is made so that the TABLE OF CONTENTS
includes the aforementioned case which has been cited at page 19

of the BRIEF OF APPELLANT.

//( /// (F oo

PAUL W. MORTENSEN
Attorney for Defendant and Appellant
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IN THE SUPREME COURT
OF THE STATE OF UTAH
THE STATE OF UTAH,
Plaintiff-Respondent,
vs. Case No. 16534
JACOB J. LAMORIE,

Defendant-Appellant.

To be added at line 25 of page 19 of the BRIEF OF

APPELLANT following ". . . .shall be acquitted'.:

Also, the holding of State v. Lawrence

has been expressly overruled by the United

States Supreme Court in Burks v. United

States 437 US 1, 57 L E4 2d 1, 98 S Ct
2141 (1978}.
The aforementioned case holds that the double jeopardy
clause of the Fifth Amendment of the United States Constitution
precludes a second trial when conviction in a prior trial is
reversed by reviewing court solely for lack of sufficient evidence

to sustain the jury's verdict.

T2
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PAUL W. MORTENSEN
Attorney for Defendant and Appellan
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STATEMENT OF THE CASE

This is an appeal from a conviction for violation of Sectig
76-10-503(2) Utah Code Annotated (1953), as amended, possession of

a dangerous weapon while on parole for a felony.

DISPOSITION IN LOWER COURT

Appellant was tried by jury in the Seventh Judicial District
Court in and for Grand County, the Honorable Boyd Bunnell presiding,
and found guilty of possession of a dangerous weapon while on parole
for a felony. He was sentenced to serve 1 to 15 years in the Utah
State Prison, the penalty imposed by Section 76-3-203(2) Utah Code

Annotated (1953), as amended, for a second degree felony.

RELIEF SOUGHT ON APPEAL

Pursuant to Point I and Point II herein, appellant prays
the judgment of the lower court be reversed for insufficient evidence
and that he be acquitted of the charge and discharged from prison.
Alternatively, pursuant to Point III herein, appellant prays that
the judgment of the lower court be reversed for insufficient evidence
and that the case be remanded for judgment and sentencing for a

third degree felony.

STATEMENT OF FACTS

r
On the afterncon of October 14, 1978, Jesse Powell, a troope
. . . . en
for the Utah Highway Patrol, was driving west on the highway betwe
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Crescent Junction and Green River, in Grand County, Utah. He was
off duty at the time and was returning to Green River with some boy
scouts from a scout camp. Approximately 10 miles east of Green
River, Trooper Powell saw a van that had apparently run off the

road and rolled over. He stopped the truck he was driving, directed
the boy scouts to bring his first aid kit and approached the van

to see if he could assist the van's occupants. At the time he
observed the appellant who was still in the vehicle and he also
observed another man, Dale Lowery, who was outside of the vehicle
(T. 17, S1, 52, 53).

Trooper Powell first talked with Lowery, who he learned
had been the driver of the vehicle (T.12, 52). Trooper Powell and
Lowery then went around the van to talk to the appellant {(T. 18).
Trooper Powell noted that the appellant appeared to be injured and
offered to assist. However, the appellant told Trooper Powell that
he did not want any first aid and told him to get out and leave him
alone (T. 18). Trooper Powell thereupon advised the appellant that
he was an off duty highway patrol officer and he and Lowery there-
after pursuaded the appellant to leave the van and to allow Trooper
Powell to administer minor first aid. Following this, the appellant
again requested that Trooper Powell leave (T.17, 18).

Charles Durrant, one of the boy scouts who had been directed
by Trooper Powell to bring the first aid kit, testified that he
observed the appellant, after Trooper Powell had finished talking
with him, go around to the other side of the van and pick up what

appeared to him to be a short shotgun which was broken open but
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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in one piece (T. 35, 36), although he also stated that he could
have been mistaken about what the appellant was holding (T. 46).
Durrant was, at that time, told by the appellant to ". . .get out
of here. I don't need your help" and thereupon Durrant returned
to Trooper Powell's truck (T. 37).

At some point another car drove up and when its occupants
offered to take the appellant to receive medical assistance, the
appellant got into the car. However, Trooper Powell told the car's
occupants that the appellant appeared to be under the influence
of alcohol, advised them that they should not take the appellant
and removed the appellant from the car (T. 18).

After this, Trooper Powell returned to his truck to check
on the boy scouts (T. 19). He was subsequently joined there by
Lowery. While by his truck Trooper Powell observed the appellant
running along behind a ridge of dirt next to the road in a "crunched
position" into a wash. Lowery, thereafter, joined the appellant
in the wash. At approximately that point Trooper David Bailey
of the Utah Highway Patrol arrived (T. 19, 20). Trooper Powell
advised Trooper Bailey that two suspects were down in the wash and
that Trooper Powell thought one of them had a weapon. Together they
then approached the appellant and Lowery who had been sitting in

the wash. The appellant and Lowery, in turn, stood up and approached

the troopers. The appellant had a metal scabbard in his hand (T. 52).

Trooper Bailey testified that the appellant was foul, abusive and
uncooperative but that the appellant did not fight with or threaten
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him (T. 53, 56). Trooper Bailey was of the opinion that both
Lowery and the appellant were under the influence of alcohol and
Lowery, after admitting having been the driver of the van, was
arrested for driving under the influence of alcohol. The appellant
was placed under arrest for public intoxication and both the appellant
and Lowery were taken to Trooper Bailey's vehicle and transported
by Trooper Bailey to Green River, Utah (T. 52, 53).

After the appellant and Lowery were arrested, Trooper Powell
and the two boy scouts searched the wash for a sword that might
go with the scabbard and for the gun. One of the scouts found the
sword. They continued the search and the stock portion of a
shotgun was found in the wash. Thereafter, the action portion of
a shotgun was also found in the wash and a shotgun shell was found
laying nearby (T. 22).

Subsequently, Lowery and the appellant were transported to
Moab, Utéh. Lowery and the appellant both denied owning the shotgun,
although Lowery admitted owning the van, the sword and metal scabbard
and other items in the van (T. 55, 56, 59, 60). Lowery was later
released from jail after paying a fine (T. 69). The appellant was
charged with possession of a dangerous weapon while on parole for
a felony. Appellant was tried and convicted by a jury and afterwards
sentenced by the Seventh Judicial District Court, Grand County, to

serve 1 to 15 years at the Utah State Prison.
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ARGUMENT

POINT I
THE TRIAL COURT COMMITTED REVERSIBLE ERROR
BY IMPROPERLY ADMITTING INADMISSIBLE HEARSAY
EVIDENCE COFFERED BY THE STATE TO PROVE THAT
THE APPELLANT WAS ON PAROLE AND HAD BEEN
CONVICTED OF A FELONY.

The appellant was charged, and tried and convicted by jury
under Section 76-10-503(2) of the Utah Code Annotated (1953), as
amended, which reads as follows:

"(2) Any person who is on parole for a felony or is
incarcerated at the Utah state prison shall not have
in his possession or under his custody or control
any dangerous weapon as defined in this part. Any
person who violates this section is guilty of a
felony of the third degree, and if the dangerous
weapon is a firearm, explosive or infernal machine,
he shall be guilty of a felony of the second degree.'
The State, in the case at hand, did not attempt to prove that the
appellant was incarcerated at the Utah state prison but did attempt
to prove that the appellant was on parole for a felony while
possessing or controlling a dangerous weapon. Therefore, before
the appellant could be found guilty of a second degree felony under
Section 76-10-503(2) the State was required to prove: (1) that
the appellant was on parole (2) for a felony (3) had in his possession
or under his control (4) a dangerous weapon (5) which was a firearm,
explosive or infernal machine. Before a defendant can be convicted
of the crime alleged the State must prove beyond a reasonable
doubt each element of the crime. (See Section 76-1-501(1) of Utah
Code Annotated (1953), as amended). The State in the appellant's

case failed to prove by admissible evidence that the appellant was
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on parole for a felony.

The State called Joseph L. Waters, a parole agent for the State
of Colorado Division of Parole as its first witness. The State
attempted to use Mr. Waters in two different ways to prove that
the appellant was on parole and had been convicted of a felony.

First, the State attempted to elicit by direct testimony from Mr.
Waters proof that the appellant was on parole for a felony on the date
he was arrested (T. 4, 5, 8). Second, the State attempted to use

Mr. Waters to identify and authenticate State's EXHIBIT "1" which

the State intended to offer to prove that the appellant was on

parole for a felony. {(The complete transcript of Mr. Waters testimony
and copies of the documents of which State's EXHIBIT "l1" consists

are included in the appendix to this brief.) The appellant repeatedly
objected to both attempts by the State to prove that he was on parole
for a felony (T. 4,5,6,7,8,14,16), but his objections were overruled
by the Court (T. 5,8,14,15). In overruling the appellant's objections
the Court erred.

First, the Court erred in allowing Mr. Waters to personally
testify over the appellant's objection that the appellant was on
‘parole for a felony when arrested (T. 5,15), since Mr. Waters
admitted that he had no personal knowledge that the appellant had
ever been convicted of any crime and since Mr. Waters admitted
that his knowledge regarding the appellant's parole status was
based on hearsay. Mr. Waters testified as follows on voir dire:

"BY MR. MORTENSEN:

Q Mr. Waters, were you personally in court the day
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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at any time when you saw the defendant convicted
of any crime? i

A No, sir.

Q The only way or method that you've come across
the knowledge you have in this case that he should be!
on parole is because of documentation that has been
forwarded to you and things told to you by certain
people; is that correct?

A Yes. And by the authority vested in me by the |
State of Colorado in receiving certain information

\

given to me." (T. 9).

Rule 63 of the Utah Rules of Evidence provides that evidence °

of a statement which is made other than by a witness while testifyin

at the hearing offered to prove the truth of the matter stated is

hearsay evidence and inadmissible unless an exception is available.

Mr. Waters' testimony was clearly hearsay under Rule 63 and was k

Rule 63. Therefore, the Court erred in admitting such testimony. \

clearly without an exception under any of the subsections under

Second, the Court erred in admitting, over appellant's
objections, State's EXHIBIT "1" into evidence, and in thus allowing
the jury to conclude from State's EXHIBIT "1" that the appellant
was on parole for a felony when arrested. State's EXHIBIT "1"
consisted of four documents. Two of the documents were entitled
"Parole Agreement" and each contained as a signature the name
of the appellant. Neither of the parole agreements made any
reference to whether or not the appellant had ever been convicted
of a felony. The remaining two documents of which the State's
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EXBIBIT "1" consisted were: (1) a document entitled "Judgment of
conviction Sentence and Mittimus", dated the 17th day of June,

1974, and (2) a document entitled "District Court -- Mittimus to
State Reformatory", dated June 9, 1972. The Judgment of Conviction
Sentence and Mittimus and the District Court -- Mittimus to State
Reformatory each stated that a person named Jacob Joe Lamorie had
been adjudged guilty of committing a burglary and each contained
the signature of a person purporting to be a deputy clerk of the
Second Judicial District Court of the State of Colorado.

There can be no question that State's EXHIBIT "1" was hearsay
evidence under Rule 63, In admitting State's EXHIBIT "“1" the Court
apparently relied upon subsections 13 and 17 of Rule 63 which are
the Business Entries and Content of Official Records exceptions
respectively (T. 14). Subsection 13 of Rule 63 reads as follows:

"{13) Business Entries and the Like. Writings
offered as memoranda or records of acts, conditions
or events to prove the facts stated therein, if the
judge finds that they were made in the regular course
of a business at or about the time of the act,
condition or event recorded, and that the sources
of information from which made and the method and
circumstances of their preparation were such as to
indicate their trustworthiness:;"
Clearly, exception 13 does not apply to the situation at hand inasmuch
as the record is wholly void of any proof that the Judgment of
Conviction Sentence and Mittimus or the District Court -- Mittimus
to State Reformatory were memoranda or records of acts, conditions

or events that had been made by employees of the Colorado Division

of Parole at or about the time of the event recorded. Each of the
, ! , o =8 : . _
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two documents just mentioned, on its face, purported to be a documen!
prepared by a deputy clerk of the Second Judicial District Court
of Colorado. Neither purported on its face to have been prepared
by an officer or employee of the Colorado Division of Parole.
Mr. Waters never stated that either document had been made by the
Colorado Division of Parole.

Exception 17 reads as follows:

"(17) Content of Official Record. Subject to

Rule 64 (a) if meeting the requirements of authentica-
tion under Rule 68, to prove the content of the
record, a writing purporting to be a copy of an
official record or of an entry therein, . . .

Rule 68, in turn, states:

"(l1l) Authentication of Copy. An official record of
an entry therein, when admissible for any purpose,
may be evidenced by an official publication thereof
or by a copy attested by the officer having the legal
custody of the record, or by his deputy, and in the
absence of judicial knowledge or competent evidence,
accompanied with a certificate that such officer

has the custody. If the office in which the record
is kept is within the United States or within a
territory or insular possession subject to the l
dominion of the United States, the certificate may
be made by a judge of a court of record of the
district or political subdivision in which the record
is kept, authenticated by the seal of his office.

"

Rule 68 imposes two requirements for authentication of copies of
official records: (1} The copy must be attested as an accurate
copy of the original. (2) The person so attesting must be the
officer having the legal custody or his deputy. Neither requirement
of Rule 68 was met by the State in this action.

Regarding the attestation requirement of Rule 68, Mr. Waters

expressly admitted on voir dire that he did not know whether or not
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J the copies of the Judgment of Conviction Sentence and Mittimus and
the District Court -- Mittimus to State Reformatory before the Court
were true and accurate copies of the originals:

"0 What we have here certified is a copy of a copy:
is it not?

A No. I would say it's a copy of an original. I
wouldn't know. I mean, that's my understanding:
It's a copy of the original. I didn't go to the

- court and look it up." (T. 13, 14).

Without any proof from Mr. Waters as to the accuracy of the copies,
the only other avenue available to the State to prove that the

J copies were true and accurate was to rely on the certificate which

appeared on each of the copies and read as follows:
"City and County of Denver, Colorado
CERTIFIED TO BE FULL, TRUE AND CORRECT COPY AS IT
APPEARS IN THE RECORD KEPT BY THE OFFICE OF THE
ADULT PAROLE & COMMUNITY SERVICES

Subscribed and sworn to before me this
20th day of October, 1978.

K /s/ SHIRLEY TRAVER
Notary Public

(SEAL) My Commission Expires Nov. 25,
1978"

The certificate was stamped on the back of each of the copies and
it although it bore the signature of a notary public it was not signed
by a person having the official custody of the records or his
5 deputy. This being the case, the certificate was not sufficient

t to mect the attestation requirement of Rule 68. And, even assuming
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Mr. Waters admitted that he was not a clerk of the court and that
he had nothing to do with court records (T. 9). Therefore,

since the requirements of Rule 68 were not met, State's EXHIBIT "1
was not admissible under subsection 17 of Rule 63.

Finally, it must also be noted that subsection (20) to
Rule 63 does not apply to the situation at hand. Subsection (20)
reads:

"Judgment of a previous conviction, evidence of

a final judgment adjudging a person guilty of a
felony, to prove any fact essential to sustain the
judgment. . ."

This exception does not apply because the State's attempted
use of evidence of a final judgment adjudging the appellant guilty
of a felony in this case was not "to prove any fact essential to
sustain the judgment". The State was attempting to prove the fact
of a judgment of guilt of the commission of a felony itself, not
facts essential to prove that judgment. And, even if this exception
were applicable, proper identification and authentication is a
prerequisite to admissibility of the evidence of a conviction where
the judgment of conviction occured in a different court. See
30 Am Jur 24, Evidence Section 988. As already shown above, the
documents of which State's EXHIBIT "1" consisted were never properly
authenticated. Since no exception to Rule 63 applied, the Court

committed reversible error in admitting State's EXHIBIT "1".

-13-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




m

POINT II
THE APPELLANT COUI.D NOT BE CONVICTED OF THE CRIME

ALLEGED SINCE THE STATE DID NOT PROVE THAT THE
SHOTGUN WAS A DANGEROUS WEAPON.

At no time during the course of the trial did the State
offer or introduce any evidence to prove that the shotgun (State's
EXHIBIT "2") was capable of firing. Although Charles Durrant
testified that he saw the appellant holding what he thought was a
gun that had been broken open (T. 35, 36}, Durrant admitted that
the appellant never threatened him with the shotgun (T. 38, 46).
No other witness called by the State testified that the appellant
had threatened anyone with a shotgun. In fact, none of the other
witnesses could testify that they had seen the appellant with the
shotgun in his possession. Section 76-10-501(1) of the Utah Code
Annotated (1953), as amended, defines "dangerous weapon':

“Dangerous weapon' means any item that in the manner
of its use or intended use is capable of causing
death or serious bodily injury. 1In construing
whether an item, object, or thing not commonly

known as a dangerous weapon is a dangerous weapon,
the character of the instrument, object, or thing:;
the character of the wound produced, if any: and the
manner in which the instrument, object, or thing

was used shall be determinative."

The record shows conclusively that the appellant never used any

ltem in a manner such that its intended use would have been capable
of causing death or serious bodily injury. Therefore, unless the

shotgun itself constituted a dangerous weapon, the appellant could
not have ever possessed a dangerous weapon. The Court, apparently

consistent with the majority holding in State v. Nielsen 544 P2d 489

{(Utah 6'/)0/1« (%‘:71/51)1/:4’ sk @§/ltﬂg\‘llg\tL@7QI/'l‘,t/lﬂﬁ/[/lgg /H;/b@zﬂ-‘nh@ﬁm@ud 5\3M@ﬁimﬁ? f/ﬁrllz.@lh@kegmﬂ/‘\‘%a\ﬁ es@
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dangerous weapon even though no evidence was ever introduced to
prove that the shotgun was capable of firing. The Court's INSTRUCTIg

NO. 4 read as follows:

"You are instructed that a "Dangerous Weapon" is
any item that in the manner of its use or intended
use is capable of causing death or serious injury.

In this case, I instruct you that a sawed off shot
gun is a 'Dangerous' weapon."

The appellant, while recognizing the holding in State v. Nielsen,

nevertheless, respectfully urges the court to reconsider its decision
and to adopt as its holding in this case the dissenting opinion

of Justice Maughn that a gun is not a dangerous weapon until it is

proven to be capable of firing or until it is proven that its manner '
of use or intended use was that of a club or bludgeon. Since
there was no proof that the shotgun was capable of firing or that
its manner of use or intended use was that of a club or bludgeon,
the appellant should not have been convicted of possessing a

dangerous weapon.

POINT III

THE APPELLANT SHOULD NOT HAVE BEEN SENTENCED FOR
HAVING COMMITTED A SECOND DEGREE FELONY, SINCE
THE JURY WAS NEVER INSTRUCTED THAT IT MUST FIND
THAT THE DANGEROUS WEAPON MUST BE A FIREARM,
EXPLOSIVE OR INFERNAL MACHINE.

The appellant was convicted by a jury of possession of a dangerows

weapon while on parole for a felony. The Court, thereafter, in
pronouncing judgment, sentenced the appellant to be incarcerated

in the Utah state prison for a term of 1 to 15 years, the penalty
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for a second degree felony under Section 76-3-203(2) of Utah Code
annotated (1953), as amended. Section 76-10-503(2) requires the
State to prove that the dangerous weapon possessed is a firearm,
explosive or infernal machine before a defendant may be convicted

of a second degree felony. However, before retiring to deliberate,

the jury was instructed by the Court as follows:
"Instruction No. 3

Before you can convict the defendant of Possession
of a Dangerous Weapon by one on Parole, you must find

beyond a reasonable doubt all of the following
elements:

1. That on or about the 14th day of October, 1978,
the defendant had in his possession or under his
custody or control a dangerous weapon.

2, That at the time the defendant was on parole
for a felony.

I1f you believe that the evidence establishes each
each of these essential elements of the offense of
Possession of a Dangerous Weapon by one on Parole,
it is your duty to convict the defendant of Possession
of a Dangerous Weapon by one on Parole.

If the evidence has failed to establish beyond a
reasonable doubt one or more of said elements, then
you should find the defendant not guilty of the crime
of Possession of a Dangerous Weapon by one on Parole.'

It will be noted that Instruction No. 3 did not require the
jury to separately find that the appellant possessed a firearm,
explosive or infernal machine. Since the jury was never instructed
that it must find that the appellant possessed a firearm, explosive
or infernal machine, the appellant could not be convicted of a
second degree felony but at most could be convicted only of a

third degree felony. While the Court did instruct the jury that a
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sawed-off shotgun is a dangerous weapon, it never instructed the
jury that the appellant in fact possessed a sawed-off shotgun.
Indeed, the Court could not so instruct the jury because to do so
would have violated the appellant's right to trial by jury under
the Utah State Constitution since such right may not be invaded by
the presiding judge indicating to the jury that any such fact

had been established by the evidence. State v. Estrada 119 Utah 3,

227 P2d 247, 248 (Utah, 1951).

When the jury failed to expressly find that the appellant
possessed a firearm, explosive or infernal machine the Court could
not, without invading the province of the jury and therefore violatiy
the appellant's right to a trial by jury, find the appellant guilty
of a second degree felony and sentence him for a term of 1 to 15
years under Section 76-3-203(2).

The judge could do no more than conclude that the appellant
had been convicted of a third degree felony, and sentence him
for a term not to exceed 5 years under Section 76-3-203(3).
Therefore, the Court erred in sentencing the appellant for having

been convicted of a second degree felony.

POINT IV
BECAUSE THE STATE FAILED TO PROVE EVERY ELEMENT
OF THE OFFENSE CHARGED, THE APPELLANT MUST BE
ACQUITTED AND DISCHARGED.
Section 76-1-501 of the Utah Code Annotated (1953), as

amended, provides:
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"(1l) A defendant in a criminal proceeding is presumed
to be innocent until each element of the offense
charged against him is proved beyond a reasonable
doubt. In absence of such proof, the defendant shall

be acquitted."
As shown by Point I above, the appellant was convicted by the use
of inadmissible hearsay evidence to prove that he was on parole
and has been convicted of a felony. If the hearsay evidence had
13 been properly excluded upon the appellant's objection, the jury
would have had no evidence whatsoever upon which to base a finding

that the appellant was on parole or had been convicted of a felony.

In the absence of proof of the appellant's being on parole or

his conviction of a felony, the above statute would have mandated that

Yol
y the appellant be acquitted of the charge. Likewise, as shown by
Point II above, the appellant was convicted in the absence of
any proof that the shotgun that he was alleged to have possessed
. \ vas a dangerous weapon. Again, the mandate of Section 76-1-501(1)

requires that the appellant be acquitted and discharged since the
State failed to prove beyond a reasonable doubt that the shotgun
was capable of firing or that the appellant used it in a manner

- intended to cause death or serious bodily injury.

The fact that the appellant is now before an appellate court
can not lessen the mandate of Section 76-1-501(1). He must be
acquitted and discharged since the State failed to prove its case.
Section 77-42-3 of the Utah Code Annotated (1953), as amended,

" proovides:
"77-42-3. Power of Supreme Court on appeal. - The

court may reverse, affirm or modify the judgment or
order appealed from, and may set aside, affirm or
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modifying any or all the proceedings subsequent to or
dependent upon such judgment or order, and may, if
proper, order a new trial."

Section 77-42-4 of the Utah Code Annotated (1953), as amended

provides:
"77-42-4. Reversal of Judgment-Discharge of defendant.-
If a judgment against the defendant is reversed
without ordering a new trial, the Supreme Court
must, if he is in custody, direct that he be dis-
charged therefrom, or if on bail, that his bail be
exonerated, or if money has been deposited instead
of bail, that it be refunded to the defendant."”
The foregoing sections make clear that this court has the power to
reverse a conviction and the power to directly discharge from
custody a defendant without ordering him tc again stand trial upon
his successful appeal of a conviction. Availing itself of these
powers and recognizing the mandate of Section 76-1-501(1) the
court should reverse the appellant's conviction and order him

discharged. It should acquit and discharge the appellant despite

of its holding in State v. Lawrence 120 Utah 323, 234 P24 600

(Utah, 1951) that upon reversal the appellant is entitled only to a
retrial, since Section 76-1-501(1) was enacted by the legislature

after State v. Lawrence was decided and since Section 76-1-501(1)

unmistakably states that in the absence of proof "the defendant

shall be acqguitted".

In the event that this court were to conclude, contrary to
the argument contained in Points I and II of this brief, that the

State did prove by admissible evidence that the appellant was propeﬂY

convicted of possessing a dangerous weapon while on parole for a

felony, the fact nevertheless would remain that the jury failed to ]

find, and that therefore the State failed to prove, that the dangerwﬁ
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erly

yrous

weapon possessed by the appellant was a firearm. Therefore, the
appellant would necessarily have to be acquitted of the second
degree felony charge, and judgment instead would have to be

pronounced under the third degree felony provision.

CONCLUSION
The appellant requests that the judgment and verdict of
the lower court be reversed for insufficient evidence and that
he be acquitted and discharged from prison. Alternatively, the
appellant requests that the judgment and verdict of the lower
court be reversed for insufficient evidence and that his case

be remanded for judgment and sentencing for a third degree felony.

Respectfully submitted,

PAUL W. MORTENSEN

Attorney for Defendant and
Appellant

-20-
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PROCEEDINGS
(After motions were made without objection, and granted,
the jury was called and qualified and choscn, opening remarks were
made by counscl, and the following proceedings were had.)
THE COURT: Call your first witness,
MR. BENGE: The Statc would call Mr. Joseph L. Waters.

JOSEPH L. WATERS,

called as a witness by and on behalf of the Statc of Utah, having
been first duly sworn, was cxaminced and testified as follows:

DIRECT EXAMINATION

BY MR. BENGE:

Q State your name for the Court, please. .

A My name is Joseph L. Waters.

Q Mr. Watcrs, where do you reside?

A I reside in Westminster, Denver, Colorado area.

Q What is your occupation?

A Parole Agent in the State of Colorado.

Q How long have you been in that capacity?

A About six yecars, .

Q Mr. Waters, in your capacity as a parole agent for the

State of Colorado, have you had the chance of meeting or becoming
acquainted with Mr. Jacob lamorie, that's seated at the counsel
table?

A Yes, sir.

Q ] would ask you that if on the 14th day of October, 1978¢

3
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was Mr. Lamorie on parole to your statc?

MR. MORTENSEN: Objection, your Honor. ULack of founda-
tion.

THE COURT: Well, you might lay a little foundation,
Mr. Benge. Find out what his duties arc, what his association was
with Mr. Lamorie.

Q (By Mr. Benge) Very well, your lHonor. Thank you. As a
parole agent, Mr. Waters, what is your capacity: what are your
dutics?

A My duties are to supervise parolees. These are convicte
felons and misdemeanants who have becn released on parole from
cither the Colorado State Reformatory or Colorado State Penitentiay
and also supervision of interstate cases.

Q How did your relationship or acquaintance with Jacob

Lamorie commence?

A 1 undertook the supervision in 1975 and again in 1978.

Q When you say, ‘''udertook supervision,' what do you mecan
by that? ' : '

A As a parolec. He was relcased from the Colorado State

Reformatory and he was placed under my supervision.

Q ‘1 would now re-ask the question: 1If on the l4th day of
October, 1978 -- was the defendant on parole from the State of
Colorado?

MR. MORTENSEN: Objection, your Honor. Again, lack of

¥i

foundation. 1 helieve if we're going to have evidence introduced

4
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as far as documents go in this matter, we're going to have to have

a foundation laid to the effect that this man is authorized under
Colorado State Law to have custody of the documents that are
involved,

THE COURT: Of course, there aren't any documents. Statg
your grounds for objection to the question that was asked, Mr.
Mortensen.

MR. MORTENSEN: ' I guess I'm anticipating the next questig
your Honor.

THE COURT: Well, 1 can't sit and anticipate what the
next question is going to be., We're concerned about this qucstion1
as to whether or not he was on parole on the 14th day of October,
1978, in the State of Colorado.

MR, MORTENSEN: Well, your Honor, the answer to that
comes from evidence which I believe was derived from hearsay.

THE COURT+ That could be true, but that doesn't in and
of itself make it inadmissible, [ think we have 28 cxceptions to
the Hearsay Rule. The objection is overruled, You may answer the
question, Mr, Waters.

THE WITNESS: Yes, sir. Mr., Lamorie was on parole on
that date.

Q (By Mr. Benge) Do you have the information at your
disposal as to when he was placed on probation and when his parole
would terminate?

A He was placed on parole on December 19th of 1974, He's
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T
actually served two numbers -- that means two sentences consccu-

tively to each other. One will terminate in '79 and onc in '81.
Q What month in '79?
A October 25th of 1979 and October 25th ot 1981.
(Whereupon, State's Exhibit
No. 1 was marked
for identification.)
Q (By Mr. Benge) 1 show you what I have had marked for

identification as State's Proposed Exhibit 1. 1'd ask you if you

can identify that?

A Yes, sir. This is the mittimus out of Denver District
Court.

Q And for the sake of the jury, what does that mean?

A This is a court mittimu$ signed by the deputy clerk of

the Twelfth Judicial District, which I imagine is Denver, in which
there is a finding of guilt for Second Degree Burglary.

MR. MORTENSON: 'Objection, your Honor.

THE COURT: The exhibit will speak for itself. [It's
admissible. Don't tell us what it says. We're just now trying to
identify the documént. : : '

Q (By Mr. Benge) Without going into the details of the
documents, what do the documents purport to say?
A The court mittimus -- it's a document sentencing him to

the Colorado State Reformatory.

MR. MORTENSEN: I object to this as hearsay, your Honor.

THE COURT: Objection is overruled.
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MR, BENGE: We'll offer State's fExhibit 1.

MR. MORTENSEN: Objection, your Honor. There's not been
sufficient foundation laid for these scveral documents that are
involved in Statc¢'s Exhibit 1. Onc of the essential elements of
this crime is to prove the defcndant was in fact found guilty of
a felony -- not just merely he's on parole with the State of
Colorado.

THE COURT: What does that have to do with the document
itself?

MR. MORTENSEN: Well, your Honor, it's the State's burdeq
to prove --

THE COURT: 1 know what the State's burden is, but that
doesn't have anything to do with this particular document.

MR, MORTENSEN: Your Honor, 1 just want to make clear
that if this document is being entered to prove -- to show that
the defendant was convicted in Colorado, there's bgen no proper
foundation laid for that as required by the rules of the State of
Utah. I want to make clear that has not been done. I would, for
the record, object to the document itself as hearsay. Of course,
we're in a two-level step here, first of all as to the parole here
and the second -- the conviction element behind it.

THE COURT: Well, Mr., Benge, the objection is going to
be sustained unless you can lay a foundation for that document.

Q (By Mr. Benge) All right. With regard to the document,

L}tute's Exhibit 1 before you, have you scen that document before?
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A Yes, 1 have.

Q Where have you seen it before?

A I have scen it both in my parole file and in our central
office file.

Q Does the document, State's Exhibit 1 before you, have
any form of authentication on it that you can sec on the surface?

A Yes, sir. It's a notarized copy bearing the name of
the notary public, Sherrie Traver.

Q What does it state?

A It appears in the record: "Kept by the office of adult
rarole and community services, subscribed and sworn beforc me this
20th day of October 1978, signed by Sherrie Traver, Notary Public.'

Q When you're in your capacity supervising the defendant,
Mr. Lamorie, is it that document you are relying on in your

authority to do so?

A No, sir, it is not. The immediate reliance is on the
Colorado State Parole agreement -- which copies are here. (Indi-
cating.)

Q With regard to your answer to a previous question before

we started discussing the document, as to whether or not the
defendant was on parole on the 14th day of October, 1978 -- was the
defendant on parole for a felony?

MR. MORTENSEN: Objection, your llonor. That's hearsay.

THE COURT: Objection overruled.

MR, MORTENSEN: Your tHonor, T would like to know the
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busis for -- Could I voir dire the witness?
THE COURT: Yes. You can voir dire the witness.

VOIR DIRE EXAMINATION

BY MR. MORTENSEN:

Q Mr. Waters, were you personally in court the day at any
time when you saw the defendant convicted of any crime?

A No, sir.

Q The only way or method that you've come across the
knowledge you ha?e in this case that he should bc on parole is
because of documentation that has been forwarded to you and things
told to you by certain people: is that correct?

A Yes. And by the authority vested in my by the Statc of
Colorado in recciving certain information given to me.

Q Now, it's true, is it not, you're not undcf a legal
obligation to maintain and keep the court's record of the State of
Colorado?

A I don't understand that question. I'm not a clerk of
the court, no. I have the parole records.

Q But you're not over the court records' and have no authort
ity there?

A I have nothing to do with thec court records as far as
heing the court clerk, or nothing like that.

Q In fact, what happened is the clerk of the court
typically just scnds you a copy of what happened in court?

A 1t's part of the record. 1It's part of the record given

9
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to me. She doesn't send a copy to me. It would be sent to the

clerk at the prison -- the records clerk of the prison and that's
made part of his record. And I get his record.

Q All right. Drawing your attention to what is called a
judgment and conviction sentence Mittimus, this is signed by the

clerk of the court; is it not?

A It's signed by the deputy clerk.

Q And it's initialed from the clerk's office from the court]
A Yes, sir.

Q And that is an area, or the courts of Colorado are an

area in which you have no authority to maintain legal documents oﬂ
A Well, I have the document here and it's part of his
record and I guess 1 have -- that gives me authority to maintain
those records. - I don't know. It's part of my job.
Q But the fact of the matter is you're under no obligation
to maintain these records?

A The court mittimus is part of the file. I would say, yeq

it's part of my job to have that, yes.
Q And you're required to have it in your file to procecd,
of course; but you're not responsible for keeping the records of

the court of Colorado?

A Oh, no, sir, No, sir.
Q Now, it's true that this is just a signed copy of the
clerk --
A It is a copy, yes. A certificd copy.
10
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Q Who was it certified hy?
A It was certified by a notary public by the name of

Sherric Traver.

Q Does she have any authority under the law for the
documents in your department?

A In our department I would say, yes.

Q Does Colorado law specifically state she is under a duty

and obligation by the office she holds to keep and maintain those
records by the department of parole?
MR. BENGE: I would object to what the law states -- thig
question being asked of this witness.,
THE COURT: Well, let him answer if he can.
THE WITNESS: I don't know.
Q (By Mr. Mortensen) The fact of the matter is she's just
an employce then; isn't she?
A Yes. She's an employee, definitely, yes.
Q And it was just simply her statcment this was-a true and

correct copy of the separate'documents here that were in your

records?
A Yes, sir.
Q All right. You infact never certified this or -- at the

time the copy was made? a '
A I didn't certify it, no.

Q Drawing your attention to what is described as the

Judgment and Conviction Sentcnce Mittimus, which was dated Junc of

11
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1974 -- Junc 17th, 1974, I would ask you to tell me how it was

signed here?

A It was signed by Deputy Clerk Ilene -- I can't make out
the name.
Q Can you describe to the jury and to the Court what is

directly above her name?

A It's signed by District Judge Mitchell Johns.

Q Does his signature actually appear on that document?

A No. '

Q Is it just a flat stamp with his name typed in?

A Yes.,

Q And who would have typed that namc in?

A I would imagine one of his clerical employeces. A clerk
probably.

Q Isn't it true that a document of the court would normall

an original document of the court would be signed by the judge?

A No, sir, it is not, 1I've never seen one signed by the
judge. 1It's always the clerk. When you ask for a mittimus, it
will be the person here -- the clerk that signs it and not the
judge. I mean that as far as my expericnce is concerned it's bcen
that way.

Q But the fact of the matter is, nevertheless, that --
Well, let's come back to it this way: This is a copy of the

original document that's on file with the clerk of the court; 1is

it not?
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A I would say, yes. Yes,

Q It's not the original document that's on file with the
clerk of the court?

A No. It looks like a copy to me.

Q In fact, it says it's a copy which was received in your
office sometime?

THE COURT: - Mr. Mortensen, we're getting into matters
that's obvious to the Court. You don't have to ask him regarding
these things. He's testified he's brought it from his file. 1It's
certified out of his file. So we know it's not the original from
the court, 1[I don't think you need to get into it, because right
now you're presenting things and arguing on evidence that I'm aware
of. So if you've got anything else to put on --

MR. MORTENSEN: 1I'm just about done on this, your Honor.

Q (By Mr. Mortensen) The point is: The copies here that
have been signed by the deputy clerks are not copies of originals;
are they?

A I think they're copies of originals, yes.

Q Well, you just testified that the original would be on
file with the clerk of the court?

A Well, a copy has to be a copy of something.

0 What we have here certfied is a copy of a copy; is it
not?

A No. I would say it's a copy of an original. 1T wouldn't

| hnow. I mean, that's my understanding: [t's a copy of the originﬁl.
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I didn't go to the court and look it up.

0 A1l 1'm saying: This copy that was forwarded to
Mr. Benge's office was made off of a copy that was in your office:
that's correct, isn't it?

A Yes.

Q And the copy that was in your office was, if anything,
made from another copy that was in the courthouse or somcthing?

A That's very likely.

MR. MORTENSEN: Al1l right. That's all.

THE COURT: Mr. Watcrs, these documents arce kept -- of

which these ave certified copies, are kept in the usual course ofi

your duties? They're within your office; arc they?

THE WITNESS: Yes, sir. They're kept under lock and key

THE COURT: These are actual copics of the documents
that you have there and that you use in the course of your super-
vision of the various people that come under your control: is that
correct?

THE WITNESS: Yes. That's correct.

MR. BENGE: 1'11 renew my rcquest, your Honor. May

Exhibit 1 be received? '

THE COURT: Yes. FExhibit 1 will be reccived in CVidcnwW

MR. MORTENSEN: 1 have to object to that strenuously,

your Honor.
THE: COURT: You have objected. I'm overruling it. It

clearly comes under an exception to the llearsay Rulec that it's

14
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for a number of years and the Court has the right to let him know
why he had it under his supervision, and that these are the
documents out of his file and that justifies that situation,

MR, MORTENSEN: But we've never had the judgment of
conviction sentence -- .

THE COURT: Now you're arguing the evidence. 1I've ruled
on the cvidence that's before the court, Mr, Mortensen. [ have
hecard it. You may sit down. Ask your next question, Mr. Benge.

MR. BENGE: The question [ was in the process of asking
when Mr. Mortensen asked to voir airc the witness was: You did
statc that on the 14th day of October, that Mr. Lamorie was on
parole. Was hc on parole for a felony?

THE WITNESS: Yes, he was.

MR. BENGE: Thank you., 1 have no further questions.

THE COURT: You may cross-examine, Mr. Mortensen. .

T CROSS -EXAMINATION
BY MR. MORTENSEN:
Q I understand that there arc two separatc convictions
involved here, supposedly? : : ‘
A Yes, sir.

MR, MORTENSEN: Just a minute. Your llonor, I have no
morc cross-examination.

THE COURT: A1l right. Thank you, Mr. Waters.

kept in the usual course of business and under supervision. The

testimony was it was under his supervision and control and had been

15
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» State B:foymmtory

Ve olnr
The COLORRDQ STATE 4OARD OF PAOLE in srasion a¢ B Golen
Nev. 20, considercd your application for parole and belleving that yow

Ew';y iie. cfvv‘lons z‘:l your parole sgreement, hereby ‘r‘n‘l.‘ W’p‘rs% 1‘?““‘1. »oe.

Your parale will discharqe on
unless sooner terminated by order of the Board of Parole on motion of your Parole OTTicer oF
the Parole Board.

PAROLE AGRELMENT

| agree to be Yirected and supervised hy ot ficees of the Division of Parole and 1o be account~
able for my actions ond conduct to the Divie con ab Farele

I further agree to abide by al) conditions ol parnle as et forth in this agreement and any
additional conditians and directives ws et lorth by Parnle Officers, consistent with the laws

of the State of Colorado 1 fully waderstand that the vidation of this agreement and/or any
congitions thereof can Jead to the revacation of iy puirols ! further understand that the issu-
ance of a Warcant for wy airest by action of the Parnle o will terminate the accumulation

of time credits against my sentence

CONDEETONS 01 AR

"
). RELEASE: Upon relcase from the institution, | shall go directly to anver,
Colorsde
as designaled by the Board of Parole ond report upon arrival to VBY3W Os FEYST, Purele
Sujervireor IMT, Plvlsion of A0ult Marsle, 's. 1%, “7ate Servie¢s? 13

Strairt. "evver. Colarmlo

D e o o adirected.

2. RESIDENCE Loshald estorlish avesidince ot and Shall reside ar such residence
in fact and oo recued and Shall oot change Thi o b ae o ressdeng e withuot the knowledge
and consent of sy Farele OFficer. and | sbadl not Jeave the area 1o which | am paroted
nor the State Lo whith 1 am paroled witheut the peroission of my Parule Officer .

3 CONDUCT: b whadl obey a1) STote and federal Laws and Municipal urdinances at all times.

I shall follow the directives of the Parole G0 ficer

4 REPORT Poshall vibe woitten wnd on pedson ceports as directed by my Parote Officer
d STl pCrn vt Ty e ol e ademce ay ceqaited by the Parole Officer.
@b Further e o subiit o utimalys s o athed Lests for narcotics or chemical

agents upen the reguest ol the Porole Ot cer

poo L twrther aaree to allow the Pacale 03 0icet to search my person ur my residence or
Ay pesie e den iy conteal o any e le nnder g control upon request
4 WEAPONS st bl nat owen, possess, non have onider oy control or in my custody any firearms

or Vther dead)y weapon

6. ASSOCIATION  t Wl net assousate o ith aay ke crmnal in any manner which can reason-
Ably be eapected Ueocesult an, v whadh B ool ted o, criming) or ithegal activity.

7 ADDITIONAL COHOITIONS:

I have or 1 have had the forcauing docurent read to me and | have full and intelligent under-
stending of the cenlents and Lhe meaning thereol and | have received a copy of this document.

! hereby alfax my signature of my own free will and without reservation or coercion.

) B ~
sl (AT Do €25 iamrrer

For the State Bnard of Parole _SVanature of Parolee

I 7Y RE s WA 4

Date Witness

F8B/7/04 12) Furole Arvee went f\‘ ?/l - 5 ’73
: i’ .

N PN ) adeaiand i1l Kl i 1o
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to, L dscct a. woornr ’

The COLORADO STATE B0ARD OF PAROLE
on Mov. ¥, 3874

can abice by the conditions of your parule agreement, hereby grants ou parole effective
DECer8F 2V, 1970 s parore mtl diacharge o CCL. 25, 1921 (Rev. 13 wee.)
GnTess sooner terminated by order of the Board of Parole on motion of your Parole OfFicer or

the Parole Board.

in session at ' e (eJorade Stete Felorauvliory

considcccd your application for parole and believing that you

PAROLE AGREEMENT

} agree to be directed and supervised by Ofticers of the Division of Parole and to be account-
able for my actions and conduct to the Diviswan of Paale
I further agree o atitde by 311 conditions of parole 35 set forth in this agreement and any
additional conditions and directives s st forth by Parole Officers, consistient with the laws
of the State of Colorade. t tully understany that the viabation of this agreement and/or any
conditions thereof can lecad to the revacation of my parole. | further understand that the issu-
ance of a Warrant for ny arrcst by action ot the Parole Board will terminate the accumulation
of time credits aqainst my scatence.

RTINS O AT H
). RELEASE: Upon celease From the institution, | shall go direcily to teirrer,
Colnmia
a5 designated by the Board of Parule und report upon arrival to_ - <718 J. % of, rorele
T

“uraovlser 1TV Clviston wl ot Cult Panell, o “tats torvicar “1dy.,
17045 Tloamar St., Tunver, Colora i e noe o directed

2. RUSIDENCE Poshal) establich o endvace al ceonnd Snd o shall g ide g ek e dence
in fact and on record and sholl not ¢hangr this place af residence thelt the wrowledge
and consent of ay Parvle Officer: snd 1 whall Lot leave the area (o hickh | oam pacoled

nor the State 1o which | oon parcled withoul the gernis,ian of my Parole Gfficer
3. CONDUCT: | stall abey wil Stote and federal dags and Municipal ordinances at all times.
t shall follow the directives of the Parote Officer.

4. REPORT: b shal) make writlen and

in porson 1eparty s directed by my Parole Officer
and |

shall permit visits (0 my place of rewidence 35 required by the Parole Officer.

a 1o further agree to submit to gisnalysis o cther tests for nariotics or chemicat
agents wpon the cuguvst of the Parole 03ler

b, 1 further satee to allow the Parnde 0fhiior to seacch my person or my residence or
any precaes under my conteot oi any vehicle under g control upon request.

S WEAPONS | shadl not own, posaest, o live wades oy ontrod bE i my custody any frrearms ,
or other deadly weapon
6. ASSOCIATION. 1 ~hal} nut assocaate with dny known craominal in any manner which can reason-

ably be expected to result 1n, or wnich "as resuliag o, criminal or iltegal activity.

~

ADDITIONAL CONDITIONS

I Rave e | huve had the tareqoing document rcad to e and ) bave full and inteltigent undec~
standieg of the contents and the meaning thereof and | have received 3 copy of this document.

1 herevy aftix my 1gnature of sy own frec will and withuut
/
P

) t’t_, o
For the State Board of Parole

Decenlier | o ,(/;_27’@“‘4" Z{A\’&M

Cate vi{

PB 8/7/74 12) Parule Aqreement R?u - 577

reservation or coercion.
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JUDGMENT OF C NYICTIO,N—-——-——
SENTENCE AND | Q' irfus iy

niétcmmt) JUN 24 1374 S
PEOPLE OF TIHE STATE OF COLOKRADO to the Sheriff of the City and County Glékds & apReformstc
Warden of Colorado State. ... REFORMATORY . ... . o oo Classification Office

...BUENA VISTA .. ....Colorado. Now, on this day, this Court being in session, and

it being the day and hour fixed for the sentence of ... JACOB -J.. LAMORIE .. . the
dc(endant herein, and the said defendint being personally present in Court and bemg representcd
by,.,-P D...SCHUYLER ... ..Esq. Hiz/Hiy Attorney, and it appearing to the Court that

said defendant has hcrclofore becn arn\gned in this Court upon an *Information, *lodgmges,
previously filed herein charging the said Defendant wiith the Crime(s) of;

RAPE, C.R.S. 1963, ( as amended) 40-3-401 (CLASS 3 FELONY) and DZVIATE
SEXUAL INTERCOURSE BY FORCE OR ITS FQUIVALENT C,R.S. 1963, (as amendes)
40-3-403 ( CLASS 3 FZLONY) and ASSAULT IN THE SECOUD DEGREE, C.R.S. 1963,
as amended 40-3-203 (CLASS & FELONY) ead SEXUAL ASSAULT, C.R.S,

( counts continued on back)

to which said defendant entered Plea of *Guilty, *Rxel: oxilicx st ieficesend e laliorst sakouine
hoer {0 R bSO RO R X KGRI R R TR 0l Kol foox s x

TO COUNT PIFTEEN: SECOND DEGREE BURGLARY, C.R.S. 1963, 40-4-203
(CLASS 4 FELONY)

..JACOB JOE LAMORIE .. .

/:\,C/LE

ORDER COUNTS: 1 thur 14 BE DISMISSED

NOW THEREFORE, the Court being fully advised in the premises, it is the Judgment and Sentence
of the Court that the defendant be sentenced to serve® an indeterminate period not to exceed

2 .years®, FIIBOK LR R RAK KKK XROGTK RIDCRIROCIHEIKIIIERBERRIIK ... cer s -

* rm b 23X X At TR KRR RIS X Tt oot R KOTK i 200X X e ARRRX
RRRACHRANKRK RRIOTRIOEK KK RIERIOK LK KIORRAICLR K ODX M IO RICRIHR X
**TYPE IN WHEN APPROPRIATE: ON EACH COUNT OF THE INFORMATION TO RUN
CONCURRENTLY OR CONSECUTIVELY.

Said Defendant to be Imprisoned at the STATE..... REFORMATORY.
st BUENA VISTA oomennn Colorado in the matter required by law.

IT IS further ordered:  SAID SENTENCE TO RUN CONSECUTIVELY WITH SENTENCE DEP-
EXDANT 1S NOW SERVING, AT THE STATE REFORMATORY.

NOW, THEREFORE, pursuant to said order of Commitment, we command you the Sheriff of the
City and County of Denver to convey the said defendant with all convenient speed to the STATE
REFORMATORY .. BUENA VISTA. . ...Colorado
and safely deliver hlm to Lhe \\'uden o{ uud lnsmut.mn to Le reccived and kept a8 pm\ xded by Law.

Dated this... 1 7th.-..-day of ... JUNE - 19..74 ..., Denver, Colorado.

Judge Mitchel B. Johns . _/s/ Mitchel B. John
6-18-74 wma District Judg

Enter into the records of this Court thisa 1 7¢hday of.... ... JUNE.. .. . ccocooooern, 19.. 74,
d’trt‘ o?tth'Court
b Eoiboe G2

» Deputy Clerk
Sponsored by the S.I_Quinney Law: Libery—Frnc et - led- by the Institite-of Museum and Library Services
*Strike s to fohhrary Services and Iu/um/ov\ 1(1 administered by the Utah State Library.
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DPDE 158558 _DISTRICT COURT _.Mxmnu 10 snm: nuonMATom

STATE OF LOLOI(ADO

- hugn Crice
—_—

ol
<t No. 67552 ‘Dlv 12—
CiTY AND COUNTY OF DENVER,

The Pcople of the State of Colorado, to the Manager of Safety and Ercise, and ez-0Officio Sheriff
of the City and County of Denver, and to the Warden of the State Reformatory of the
State of Colorndo, Greeting:

WHEREAS, At the.. J3NUATY Term last past, of our District Court, of the Second
Judicial District of the State aforesaid, sitting in and for the City and County of Denver, upon &

certain Information in our said District Court, against one. ...

JACOB. LAMORIE

for the crime of ... 2\ ¢ 1903, _amended) .
depending JUDGMENT was in our said District Court on the, . ... 9th Jors—— 1} X §
June, 1972 . Last past, given against the said

JACOB LAMORIE

THAT THE SAID defendant...... JACOB LAMORIE
be by the Sheriff removed hence to the commnn jail of the City and County of Denver, and thence
conveyed by the said Sheriff with all convenient speed to the State Reformatory of the State of
Colorado, there to be delivered to the Warden or Kceper thereof, to be by him kept and confined
therein according to law.

NOT TO _EXCEED SIX (6) YEARS, PURSUANT TO THE 1967 CRIMINAL. SENTENC=
ING ACT, TIME LERETOFORE SPENT IN CUSTODY BY DEFENDANT AWAITING DIS-
POSI‘I‘ION IN THIS CASE HAVING BEEN CONSIDERED ATTTIME OF SENTENCING.

_SENTENCE REREIN IMPOSED TO RUN CONCURRENTLY.ITH.THE. SENTENCE......
DEFENDANT 1S PRESENTLY SERVING. . —

WE THEREFORE COMMAND YOU, The Manager of Safety and Excise and ex-Officlo

Sheriff of the said City and County of Denver, that you take the body of the said
JACOB LAMORIE

and him safely convey to the County JIII of the Clty nnd County of Denver, and there him safely
keep and datain; and remove and convey him from there with all convenient speed to the State
Reformatory of the State of Colorado, and there him safely deliver to the Warden of the said State
Reformatory, together with this warrant.
AND DO YOU, THE SAID WARDEN, receive the body of the said..............ccccoceaeeeee...
JACOB LAMORIE

........................... . and him confinc in the said State Reformatory,
and there him safe l) Ll\ P .\cwnhug to lh‘\'ry-\w fn]ul og:‘m jild District Court ax aforesaid,
WITNESS, PNANR A t’U'\K!‘ Clerk of our said Couit, and the seal

thercof, at Denver, in said County, thls9th..¢ly of
June TS ¢

ALVIN L. SURT nxwmm Ucrk
s
wy, o A sze e Ko Ll ‘
‘ ¢ Dcpuly ‘Clerk.”

6/13-v1p
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CERTIFICATE OF SERVICE

I hereby certify that I delivered two (2) copies of
the foregoing Brief of Appellant to counsel for respondent,
Robert B. Hansen, Attorney General, State of Utah, State
Capitol Building, Salt Lake City, Utah 84114, this XS

day of July, 1979.

7/

PAUL W. MORTENSEN
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