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-v8. - )
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Defendants and Appellants. )
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I¥ ®HE SUPREKE COURY

OF THY RTATE OV¥ UTAR

MIXR TRAGOR, snd LKA _ H
n%4605, his vife, .
Plaintiffs and Eespondents, Cuse ¥o.
7895
-¥g= H

TEIDY Q. RUSSEL] end NAWILLA 3
RUSSELL, his wife,
Defenisnts =ad Appellants. 13

SYATEMIET OF FACTS

This iz an zetien Ratvesn adjoiming land owners
to deternine the property line bBetwesn then, sach zide
elaiming trespass oxé domeges agnisst the other,
Plaintiffs wers: swarded Jedgment Wy the Dlstrict Court.
The cnee wnz then sppecled to the Suprems Touri, Dragos
¥. Russell «~iltahe-, 7237 P, 24 83). The Supreme Court
reversed and remsnded the csse with instructisa that
additionsl wiﬁ;nce e taken 0 dstermine the deseripe
tion necesszry to fix the boundary line Detvesn the
lots of the adverse parties, alonz ths old fence line
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rorth of defendants' new cabins, and te determine
locztion of the sewer line. Further evidence was
taken by the District Court and a jwigment entered
placing the line bdetween the parties along the old
fence line with the sewer line to remain in place.
Thereafter the julgment was modified placing the
property line underneath or near the north edge of
defendants' (Teddy C. and Manilla Russell) cabins
and ordering the sewer line to be removed. Defen-
dents! appeal from this last modified judgment.

The retrial was held Jamuwary 19. 1952, and 211
transcript references herein will be made to the
transeript of the rehearing.

The question of the leeation amd removal of the
sewer line has now become mute inssmuch as defendants
have removed same to the south side ef thelr cabins.

The evidence of plaintiffs om the retrial, was
largely an attempt to show the fence had been moved
by defendants and was mot morth of defendante' new

cabins, in centradiction of the Supreme Court's former

decision.
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All parties appear to agree the front line of
both plaintiffs' and defendants' property bearding
on State Street is 33 feet west of the east line of
Lot 15, Bleck 33, Ten Acre Plat "A%, Big Field Survey,
and that the dividing peint for the front of the lamd
on State Street is North 0° Ol 30% East 65.06 feet
end South 89° 55! West 33 feet from the Seutheast
corner of szid let, in Salt Lake County, State of Utah.
The surveyor's plat (Def. Bxh. 1 of Jan. 19, 1952)
shows the line, claimed by defendants to be the old
fence line as running from west to east, however, we
believe it will be easier to follow the deseription
from the above deseribed starting poimt and proceed
from east to west.
The old fence line commences at a point (Point 1,
Def. Exh. 1 of Jan. 19, 1952), which coincides with
the deed poeint of orizim om the east property line eof
the lands of both parties. This point is North
0% 01% 30" East 65.06 feet and South 89° 55¢ West 33
feet from the Southeast cormer of Lot 15, Block 33
Ten decre Plat "A% Big Field Survey, im Salt Lake

3
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Couniy, Utah (Def. ®xh. 1 of Jam. 19, 1952) and

runs thence aleng an old fence South 83° 26 west

7 feet to point 2 (sway in femce, thence North .

82° 54' West 10 feet to peint 3 (sway in fence);
thence North 89° 54' West 87 feet te point 4, the west
end of an 0ld fence running west from the e2st side and
between the lands of the partlies, each peint is a curve
in the fence, (Pr. 22, TNef. Exh. 1 of Jan. 19, 1952).
This fence looks like it has not been disturbed,

(2r. 22); themece North 88° 23! West 37 feet teo &
pesition south of peint 5, the east power pele (Def.
Exh. 1 of Jen. 19, 1952, Tr. 22, 28-29). This pole

is about a.foet north of defendants' cabins, (Tr. 26);
thence North 89° 47' West 187 feet, (south of peiat 6
the south emd of 2n old fence rumming north and south
on plaintiffe! property) te peint 7, the west power
pole, (Def. Exh. 1 of Jan. 19, 1952, Tr. 21). This
Pole is about 1.5 feet north of defendants! cabins,
(Tr. 22, 27); thence South 89° 45' West G7 feet {nortn
of peint 8, the northwest corner of defendanmts' new
eabins) to peint 9, old trees, (Def. Exh. 1 of Jan.

4
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19. 1952, Pr. 20, 21); thence South 87 44 West 12.7
feet to point 10, the east end of am old fence, (net.
Exh. 1 of Jan. 19, 1952, Tr. 21); thence North 89° 46!
Vest 87.43 feet along an old woed fence between plain-
tiffs' land on the north and defendants'land on the
gsouth to peint 11, an old femce post on the weat side
of the lands of the parties hereto, (hef, Exh. 1 of
Jan, 19, 1952, Tr. 21). This post is also in line
with the fence proceeding west and dividing the land
vest of the land herein in dispute, (Tr. 10, 23, 24).
All parties appear to agree that this pest is 2.7 feet
north of the deed line, {Tr. 24, Def. ¥xh. 1l of Jan. 19,
1952), exeept one witness for pleimtiffe, who plsces it
3 feet north of the deed lime, (Tr. 10). All parties
appear to agree this pe;t is North 0° 01! 30" Fast 67.76
feet and South 89° 55' West 528 feet from the Southeast
corner of said let.
STATEMFNT OF POINTS

1. The former decision of the Supreme fourt of
the State of Utah between the parties in this case,
Dragos vs. Russell, --Utah-- 237 P. 24 831, controls

5
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further hearing in the acgtion.

2. The findings of fact, conelusions of law,
and judgment and decree entered by the Digstrict Court
Jenuary 29, 1952, as corrected, vere eorrect, and
were supperted by the evidence.

3. The Distriet Court erred in entering the
order of Mereh 1, 1952 straightening the fence line
165 feet due west and the previous line west of the
nev point to remain the same.

4. The District Court erred in entering amended
Findings of faet, conclusions of law, and the amended
Judgment 204 decree, July 21, 1952. These are neot
supvorted by the evidemce, and are coatrary to the
evidenee, the law and the rule of the case set forth
in the Supreme Court in the former haearil;g Dragos v.
Busgell --Utah--, 237 P. 24 831.

ARGUMENR?D
1.

The former decision of the Supreme Court of the

State of Utah between the parties in this eace, Dragos

V. Ruseell, «<Utohe-, 237 P, 24 831, controls further

6
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hearing in the action.

An adjudication om a former sppeal decomes the
l'av of the case for subsequent proceedings incluvding
subsequent appeal. Grand Qentral Mimning Co. vs.
Mammoth Mining Co., 36 Utah 364, 104 Pac. 5733
3 Am, Jur. 541, Sec. 985. In Helper State Bank vs.
Crus, 95 Utah 220, 81 P, 24 359 at page 361 the
court speaking ef this rule says:

"It is well establiched rule in this juris-
dletion, as well as im 2 majority of other
Jurisdictions that vhere the question of law
and fact sare the came the decision of the
first appesl, whether rizht or wrong, becomes
the lav of the ease on the second appeal and
12 binding as well on the parties to the
action, the trial eourt, and the appellate
eourt., To this effcet wae Yenard v. Green,

4 Utah 456, 11 P. 337; Scciete des Mines v.
Mzckintosh, 7 Utah 35, 24 P. 6689; Krantz v.
Rio Grande By. Co.; 13 Utah 1, 43 P. 623,

32 L.B.A. 828; Brim v. Jones, 13 Utah 440,

45 P. 46, 352; Silva v. Pickard, 14 Utak 245,
47 P. 144; People's B. & L. Asa'n v. Feouble,
18 Utak 206, 55 P. 57; Potter v. Ajanx Wining
Co., 22 Utah 273, 61 P. 999; Herrimzn Irrigs-
tion Co. v. Keel, 25 Utah 96, 69 P, 719;

State v. Mortensen, 27 Utah 16, 74 P. 120, 350
Corporation of Members of L.D.5. v. Watson, 30
Utak 126, 83 P. 731; Teskle v. San Pedre Raile
road Co. 36 Utah 29, 102 P. 635, 639; Granmd
Central Mining Co. v. Mammoth M, Co., 36 Utah
364, 104 P. 573, Ann. Cas. 19124, 254; Grow
v. Oregon 8. L. Ry. Co., 47 Utah 26, 150 P.
970; Chadwick v. Beneficial Life Ins. Co.,

56 Utah 480, 191 P. 240; Thompson v. Reynolads,
59 Utakh 416, 204 P. 516; Huntsman v. Huntsman,
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61 Utah 376, 213 F. 179; Forbes v. Butler, 73
Utah 522, 275 P. 772; Utah State Nat. Bank

v. Livingston, 74 Utah 456, 280 P, 327; Sessions
v. Dee Memorial Hospital ass'n., Utah, 78 P.

24 645."

The supreme Court, paze two of the former decision,
Dragos v. Russell, =-Utahw-, 237 P, 2d 831, provides:

"Additional evidence should be taken to determine
what description is necessary to fix the boundary
between the lots of the parties so that the new
line correctly coincides with the fence line
which is conelusively shown to be north of

the cabinsg.”

The under scoring is added.
II.

The findings of fact, conclusions of law, ’and
Judgment and decree entered by the Distriet Court
January 29, 1952, as corrected, were correct, and
were supported by the evidence,

The survey line along the old fence line as set
forth in the statement of facts might be more
concisely stated in table fem,‘ showing the distance
of each point from the deed lins. These have been
calculated by interpolation from the tables in
Howard Chapin Ives, Natural Trigoncmetric Functions,
Jecond id., Fourth Printing, 1945, and are as follows:

8
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Deseription

gncneing at point of origin

c
o° 01 30" X 65.06 ft. and S 89°

56! ¥ 33 ft. from SE cor. Lt. 15,

Blk., 33, Ten Acre Plat %A%, B,
F.s. in Sslt Lake Co., Utah,
(peint 1)

th. 5§83 26! ¥V 7 ft. %o peint
2 {sway in fence)

th. ¥ 82° 54' ¥ 10 £t. to poimt
3 (sway in fence)

th. ¥ 89° 54% ¥ 87 ft. to peint
4 {vest enrd of fence)

th. ¥ 88 23' W 37 ft. te peint
5 (Bast Power Pole)

th. 89° 47 W 187 ft. to point
7 (West power pole)

(R ¥ eorner of cabing point 8)

th. S 89° 45¢ ¥ 67 £t. to point
9 (eld trees)

th. 3 87° 44 ¥ 1°.7 £t. to point

10 (east end of old fence)

th. H. 89° 46" ¥ 87.43 £t. to

point 11 (pest on west end of old

fence)

*cumilative error .042 ft.

Distance from

deed line

.794 £¢. S

462 ft. N

741 ft. N

1.829 ft. K

2.938 f£¢. B

2.774 £% E.

2.743 £t N.

2.259 ft. X

2.742 *

This table shows thé fence 1line as determined

by the survey of Geeorge V. Gudgell, 2 professional

9
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engineer and surveyor (Tr. 18) is the correct line
for the old fence line north of the duilding.

The general direction of the old fence is toward
the north, from the east to the west, the same
general direction of the new cabins constructed
after 1944.

The sewer line as established by the surveyor,
George V. Gudgell, runs in the same general
direction south of the fence line, bdeing about
one foot to fourtecen inchkes away from the buildings
(Tr. 26). Defendants eontend this location of
the sewer line is correct and that the sewer line
vag south of the femce and that its location
adde credance to the lecation of the fence line
as established and claimed by defendants.

It is not controverted that plaintiffs
attached to defendants! sewer line at one time
and pald defendants for such accomodation. Does
such action indieate pleintiffs were complaining

that the sewer line was on their lond or

10
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extending beyond the fence li-e, whick they
and defendants were recognising as the line
betveen them!?

Plaintiffs' witnesses themselves add credance
to defendants' arguments. George S. Jones testi-
fying for plaintiffs said that in 1936 or 1937
a pele was placed next te the fence (Tr. 5).

(This is the east pele or point §5 on Def. Exh.
1 of Jan. 19, 1952). He could not say how far
the pele was from the fence, m;bs 10 or 12
inches. He ¢id not know about the other pole
{?r. 6). Thus by the testimeny of plaintiffs!?
vitness George S. Jones, the lecation of the
east pele pol t #5, the o0ld fence would de at
least one foot or more north of defendants!
building,

The fenee line in the survey by the witness
George V. Gudgell was followed vhere it remained
and as many points as could be were tied to determine

11
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its proper locatieam, (Tr. 28, 29). In addition
the fence line and the westernmost post thereef
coincides with the fence line between lands to the
west of the lands here in question, (Tr. 10, 11, 24).
This supports contention of defendants that the loca-
tion of the fence line as heretofere set forth is
correct.
I1I

The District Court erred in entering the order
of Mareh 1, 1952 straightening the fanae line 1656
feet due west and the previous line west of the new
point to remain the same. |

The 0ld fence ruaning from the east sidewalk
tovards the west runs to the north as disclosed by the
evidence. There is no evidence whatsoever indicating
the 0ld fence line runs due vest, (points 1,2,3, and
4 Def. Exh. 1 of Jan. 19, 1952). Such order 1s in
direct conflict with the former Supreme Court decision,
Dragps v. Bussell, --Utah--, 237 P. 24 831.

Iv

The District Court erred in entering findings

of fact, conelusions of law, and the amended judgment

Sponsored by the S.J. Quinney Law Library. Fundinggor.digitization provided by the Institute of Museum and Library Services
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and decres, July 21, 1952. These are not supported
by the evidenee, ancd are contrary to the evidence,
the 1aw and the rule of the case set forth in the
Supreme Court im the former bearing Dregos ve. Russell
--Utah--, 237 P. 24 831.

Novhere in the record is there any evidence that
the old femce ran from the beginning peint (which is
¥ 0° O1' 30* E 65.06 feet and § 89° 55' W 33 feet from
the SE eorner of Lat 15, Block 33, Ten Acre Flat "AY
B.P.S.) South 89° 55' ¥est 165 feet {this ie the old
deed line) themce North 89° 36! 529 West 330,002 feet.
Such a finding and deeree 1s contrary to the evidence

and the former decision on appeal, Dragoe v. 'ﬂuss.ll;
--Utah--, 237 R24 831.

If the line of this decres is followed and
analyzed defendants conte mntion cam be seen more
clearly. Caleulation interpelation with the tables
in Hovard Chapin Ives, Natural Trigenometric FPunctioms,
Second ®d. Fourth Printing, 1945, the feragoing line
S 89° 55' W) would reach the edge of defendants!
cabing 144,32 feet from the east sidewalk. At 165

13
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feet from the sidewelk the lime would be .234 feet
waderncath defendamts' cabims.

At 165 feet west of the sidewalk the lime econ-
tinues § 89° 36' 52* W. to be 2.7 feed north of the
deed line 330.002 feet further west, however the cabins
extend north over the deed line 2.7 feet at the
northwest corner of the cabins, vhich is ome 217.1
feet weat of the peins, 165 feot west of the eost
sidewalk. Thus at the morthwest corner of the eabins
they extend over this deereed line .g226 feet or -
almost one whole foot. Thus almest the eémp‘lete
north edge of defemdants® cabins have been determined
to be ecneroaching over the femce lime between the
parties which the Supreme Courtts decision held was
north of defendants' esbins, Dragos v. Bussell, —Utah-
237 P. 24 832l.

CONCLUSION

Upen the bagis of the law and the facts it is
respeetfully submitted that this court should deter-
mine the beﬁulary line between the parties herein,

to be along the old fence lines and deseribed as

follb":,
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*Reginning at a point which is North 0o®

01' 30" East 65.06 feet and Seuth 89° 55
West 33 feet from the Southeast coramer

of Lot 15, Block 33 Ten-Acre Plat "ad,

Big Tield Survey, Salt Lake County, State
of Utah, and running thence South 83° 26!
¥est 7 feet, thence isrth 82" 54! West 10
feet, thence North 89 54! “est 87 feet,
thence Herth 88° 23" Best 37 feet, themce
loxsﬂl 89 47! West 187 feet, thence South
89 45' Yest 67 feet, thence South 87® 441
West 12.7 feet, thence North 89° 46' Vest
87.43 fest to a peint North 0° O1' 0% East
67.76 feet and Seuth 89° 55! West 528 feet
from the Southeast cormer of Lot 15, Bleeck 33,
Ter Acre Plat %A%, Blg Pield Survey, Salt
Lake County, State of Utah,

Regpectfully submitted,
MERRILL ¥. BAVIS
WESTON L. BAYL®S

Attorneyes for
Defendants and Appellants

Received a copy of the foregoing brief this

day of Janwary, 1953.

- e

Attorney for Plointiffs and Respondents.
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