Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1998

Lawrence M. Russell, Russell /Packard
Development, Inc, Saratoga Springs Development,
L.C, Merlin Smith, and Margie Smith v. John ].
Thomas and PRP Development, L.C.: Brief of

Appellant

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu ca2
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

David O. Black; Black, Smith & Argyle; Attorneys for Appellants.

Michael R. Carlston; Snow, Christensen & Martineau; Attorneys for Appellees.

Recommended Citation

Brief of Appellant, Russell v. Thomas, No. 981615 (Utah Court of Appeals, 1998).
https://digitalcommons.law.byu.edu/byu_ca2/1818

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1818&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1818&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1818&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1818&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2/1818?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F1818&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE

UTAH COURT OF APPEA

MARGIE SMITH,
Plaintiffs - Appellees,

VS.

Defendants - Appellants

JOHN J. THOMAS and PRP DEVELOPMENT, L.C.

)

A —

R N N N N W N N N N

E
;

LAWRENCE M. RUSSELL; RUSSELL/PACKARD ) APPE ANTS BRIEF
DEVELOPMENT, INC., SARATOGA SPRINGS !
DEVELOPMENT, L.C., MERLIN SMITH and

2.

i

e No. 981615

e No. 980404802

Dist., Provo Dept.

ﬂ‘j e genomtod OCR. moy comtimerom. ]
chine-generated OCR, may contain errors.

Attorneys for Appellgh

\ APPEAL FROM THE FOURTH DISTRICT COURT OF | ; E STATE OF UTAH
David O. Black, #0346 Michael R. Carlston ;I'! 77
BLACK, STITH & ARGYLE SNOW, CHRISTENSEN & MARTINEAU
5806 South 900 East 10 Exchange Place, Ef@venth Floor
Salt Lake City, Utah 84121 P.O. Box 45000
Attorneys for Appellants Salt Lake City, Utah |§#145

FILED

hh Court of Appeals
JUtb 30 49

3 ulia D'Alesandro
igrk of the



Machine-generated OCR, may contain errors.

o)
=
m
¥S)
S
=
Q
]
z
=]
—
<
=
=
Q
=
o
2 -
o1
a4
-
>
Z
s
=]
—
z
=]
—
r
g
=
=
jan
=
o
=
s
z
o
jas
o
=
>
o
=]
151
N
=
a




IN THE UTAH COURT OF APPEALS

)
LAWRENCE M. RUSSELL; RUSSELL/PACKARD ) APPELLANTS' BRIEF

DEVELOPMENT, INC., SARATOGA SPRINGS
DEVELOPMENT, L.C.; MERLIN SMITH and
MARGIE SMITH,

Plaintiffs - Appellees,
Case No. 981615

VS.

Case No. 980404802
Fourth Dist., Provo Dept.

JOHN J. THOMAS and PRP DEVELOPMENT, L.C.

Defendants - Appellants

APPEAL FROM THE FOURTH DISTRICT COURT OF THE STATE OF UTAH

David O. Black, #0346 Michael R. Carlston #0577
BLACK, STITH & ARGYLE SNOW, CHRISTENSEN & MARTINEAU
5806 South 900 East 10 Exchange Place, Eleventh Floor
Salt Lake City, Utah 84121 P.O. Box 45000
Attorneys for Appellants Salt Lake City, Utah 84145
Attomneys for Appellees

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Black, Stith & Argyle, attorneys for Appellants,
John J. Thomas and PRP Development, L.C,,

respectfully submit Appellants' Brief.
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1L

STATEMENT OF JURISDICTION OF THE UTAH SUPREME COURT
AND NATURE OF THE PROCEEDING BELOW

The Plaintiffs below and appellees here, Lawrence M. Russell;
Russell/Packard Development, Inc.; Saratoga Springs Development, L.C.; Merlin Smith
and Margie Smith, filed a motion for summary disposition pursuant to Utah Code
Annotated §38-9-7 requesting the Court below to nullify the Notice of Interest filed by
Petitioners and Appellants as a wrongful lien pursuant to said statute. The Appellants,
John J. Thomas and PRP Development, L.C., objected to the request, requested a hearing
and at the hearing the Court summarily, pursuant to §38-9-7 nullified and terminated the
Notice of Interest filed by the Appellant. The District Court ruled from the bench, after
oral argument, on the 4® day of August, 1998. The order was entered on the 14® day of
August, 1998.

The Supreme Court has jurisdiction in this matter pursuant to §78-2-2(3)(j)
Utah Code Ann. (1953) as amended, because the appeal is from a final order of the
District Court, a court of record over which the Court of Appeals does not have original
appellate jurisdiction. The Supreme Court has transferred this matter to the Court of

Appeals pursuant to Subsection (4) of the above-referenced Statute.

6
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IV.
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
Whether or not a Notice of Interest as authorized by Utah Code Annotated § 57-9-4
is a wrongful lien within the meaning of Utah Code Annotated §38-9-7 as further defined
in §38-9-1(6) which states as follows:
“ “Wrongful lien” means any document that purports to create
a lien or encumbrance on an owner’s interest in certain real
property and at the time it 1s recorded or filed 1s not:
(a) expressly authorized by this chapter or another
state or federal statute;
(b) authorized by or contained in an order or
judgment or a court of competent jurisdiction in
the state; or

(c) signed by or authorized pursuant to a
document signed by the owner of the real

property.”
Because the proceeding upon which Petitioner went forth in the above-entitled matter 1s
a summary proceeding, the standard for appellate review is that of "correction of error"
and no deference is to be given to the trial Court’s legal conclusions. Bonham v. Morgan,
788 P.2d 497, 499 (Utah 1989) ("Inasmuch as a challenge to summary judgment presents
for review conclusions of law only, because, by definition, summary judgments do not
resolve factual issues, this Court reviews those conclusions for correctness, without
according deference to the trial court's legal conclusions"). (Ibid) The standard of appellate
review then is that the appellate court must determine whether the trial court properly
found that a Notice of Interest filed pursuant to Utah Code Annotated §57-9-4 and §57-9-5

7
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is a wrongful lien subject to summary relief within the meaning of Utah Code Annotated

§38-9-7.

RULE
None
VI
DETERMINATIVE STATUTES
Utah Code Annotated §38-9-7, Utah Code Annotated §38-9-1(6), Utah Code
Annotated §57-9-4 and 57-9-5.
VIL
STATEMENT OF THE CASE
The Plaintiffs/Appellees filed their petition requesting immediate summary
relief pursuant to Utah Code Annotated §38-9-7 arguing that the Claimants Notice of
Interest was a wrongful lien. (Transcript P. 5; Appendices 1) (ROA at - .) The
Appellants requested a hearing on the claims of the Plaintiff. At the hearing, upon
presentation of the evidence by Petitioner/Appellee, Defendant/Appellant argued that the
Notice of Interest was not a wrongful lien as required by Utah Code Annotated §38-9-1
in that a Notice of Interest was not a lien or encumbrance upon property and that Utah
Code Annotated § 57-9-4 expressly authorized the Notice of Interest. The Notice of

Interest was based upon a contract entered into by the parties which provided that

8
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Appellants were entitled to a trust deed upon the property in question upon closing of a
construction loan to be granted from Appellees. (Transcript P. 4-5; Appendices 2) The
Plaintiff/ Appellee admitted in his moving papers that he had not provided the trust deed
as required by the contract.
VIIIL
RELEVANT FACTS

The Appellants and Appellees entered into a Purchase and Development Agreement
dated April 2, 1997 which provided for payment to PRP of approximately $528,000 to be
paid with closings from 66 lots located in the Saratoga Springs Subdivision Phase I, located
in Utah County, State of Utah. (Transcript P. 4-5; Appendices 2) (See Memorandum in
Support of Petition to Clear Title filed by the Plaintiff) The Purchase and Development
Agreement provided at paragraph 2c that the amounts owed PRP were to be secured by trust
deeds and trust deed notes to be recorded after the closing of the construction loan with
American Legal Title. (Ibid)

The trust deeds and trust deed notes were never executed by the Appellee, nor were
they recorded. (See Transcript P. 5) The Appellants recorded a Notice of Interest on the 22™
day of June, 1998, referring to the Purchase and Development Agreement, that it was entitled
to a trust deed. upon the lots. (See Plaintiff’s Petition and Appendices No. 3).

The Plaintiff/Appellee filed its Petition pursuant to Utah Code Annotated §38-9-7 to

nullify the Notice of Interest as a wrongful lien within the meaning of that statute. The Court

9
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at the hearing determined that a Notice of Interest is an encumbrance upon title, was not
otherwise authorized by statute and that it was a wrongful lien within the definition of § 38-
9-1, Utah Code Annotated, and ordered the lien to be nullified. (See Transcript P. 13-17).
X.
SUMMARY OF ARGUMENT
In the bringing of an action for nullification of a wrongful lien, pursuant to Utah
Code Annotated §38-9-7, the Appellees made the assumption that the Notice of Interest was
a wrongful lien in the sense that it was an encumbrance within the meaning of the statute and
not otherwise expressly authorized by State or Federal statute. In fact, the law 1s clear that
a Notice of Interest is not an encumbrance upon property, and in fact, even if it were an
encumbrance upon property, is expressly authorized by Utah Code Annotated § 57-9-4. The
Court’s decision to include a Notice of Interest within the wrongful lien statute and make its
determination available in summary proceedings, has the plain effect of making the filing of
a Notice of Interest, pursuant to Utah Code Annotated §57-9-4, a nullity.
XI.
ARGUMENT
A. The trial court committed an error of law when it concluded that the
Notice of Interest was a lien or encumbrance within the meaning of
Utah Code Annotated §38-9-1 or that the Notice of Interest was not
otherwise expressly authorized by State or Federal statute.

The case is one of first impression before this Court to construe Utah Code Annotated

§38-9-7. That statute permits a District Court to grant summary relief to nullify a lien if it

10
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is a wrongful lien, as defined in §38-9-1. Wrongful lien is defined in §3 8-9-1(6) as follows:
“ “Wrongful lien” means any document that purports to create
a lien or encumbrance on an owner’s interest in certain real
property and at the time it is recorded or filed is not:
(a) expressly authorized by this chapter or another
state or federal statute;
(b) authorized by or contained in an order or
judgment or a court of competent jurisdiction in
the state; or

(c) signed by or authorized pursuant to a
document signed by the owner of the real

property.”

The matter before the Court is simple, straight forward, and direct. Did the
legislature, by passing Utah Code Annotated §38-9-7 and §38-9-1, intend to permut
summary disposition of a Notice of Interest which is also specifically authorized by statute?

In the matter of Commercial Investment Corp. v. Siggard, 936 P.2nd 1105, UT Ct App
1997 the Court of Appeals construed the predecessor of §38-9-1 which is now §38-9-4 of
Utah Code Annotated (1997). In that case the Court of Appeals upheld a jury verdict
finding that a Notice of Interest was not groundless as required by statute. Since the Court
of Appeals decided Commercial Investment v. Siggard, §38-9-1 was amended to that as set
forth above. The statute, in Subsection 6(a), specifically states that a document is not a
wrongful lien if it is expressly authorized by this chapter or another state or federal statute.
Because §57-9-4 expressly provides for a Notice of Interest it cannot, under any
circumstances, be in violation of §38-9-1.

Furthermore, even if this Court were to use the analysis set out by the Court of Appeal

11
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in Commercial Investment Corp. Ibid the District Court did not determine that the Notice of
Interest was groundless. In fact, the Court specifically stated in all likelihood the grounds
for the Notice of Interest were not without merit, inasmuch as the Court directed the
Respondent to file a lawsuit and file a Lis Pendens upon the property in question. In doing
so the District Court has deprived the Appellant/Respondent of its right to file statutory
Notice of Interest as set forth in the statute.

This Court can also take direction from Commercial Investment Corp., ibid, in that
the issue of the validity of the Notice of Interest was submitted to a Jury. In that case the
result of a wrongful lien would have been enhanced damages.

X.
CONCLUSION

Based upon the facts and the record, it is absolutely clear that the Notice of Interest
filed by the Appellant/Defendant is not a wrongful lien as set out in §38-9-1(6) and
Plaitniffj/Appellee was not entitled to a summary relief as provided in §38-9-7, Utah Code
Annotated. As a result, the District Court’s decision should be reversed.

DATED this ~B'Q-{:Q\Eiay of July, 1999.

RESPECTFULLY SUBMITTED.

—_—

David O. Black
BLACK, STITH & ARGYLE
Attorneys for Appellants
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XI.

APPENDIX

Transcript - July 9, 1998
Objection to Petition to Clear Title

Memorandum in Support of Petition To Clear Title
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, THE STATE OF UTAH

LAWRENCE RUSSELL,
Plaintiff,

Case No. 980404802
Appellate No. 981615-CA

vs.

JOHN J. THOMAS,

Defendant.

Hearing
Electronically Recorded on
July 9, 1998

BEFORE: THE HONORABLE GARY D. STQOTT
Fourth District Court Judge

For the Plaintiff: Michael R. Carlston
SNOW, CHRISTENSEN &
MARTINEAU

10 Exchange Place #1100
Salt Lake City, UT 84111
Telephone: (801)521-9000

For the Respondent: David O. Black
BLACK, STITH & ARGYLE
7069 S. Highland Dr.
Suite 250
Salt Lake City, UT 84121
Telephone: (801)484-3017

Transcribed by: Beverly Lowe RPR/CSR/CCT

1641 SOUTH 350 WEST
OREM, UTAH 84058
TELEPHONE: (801)225-0234
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PROCEEDINGS

(Electronically recorded on July 9, 1998)

THE COURT: First matter for this afternoon
is that of Lawrence Russell vs. John J. Thomas.

MR. BLACK: I'm David Black, I'm
representing the defendant, John Thomas of TRT.

THE COURT: Anyone here on behalf of the
plaintiff? As I’'ve read through the file it looks
like you’ve got a request to declare the lien that’s
being claimed as unlawful and asking that that be
removed; is that correct?

MR. BLACK: That'’s what we’'re requesting.

THE COURT: Have you heard from anyone from
the plaintiff with respect to this hearing today?

MR. BLACK: I have not, your Honor.

THE COURT: You‘re resisting his request?

MR. RUSSELL: I am. I’ll be happy to tell
you why.

THE COURT: We'’ll wait.

MR. CARLSTON: Your Honor, I‘m Michael
Carlston, I apologize for being late.

THE COURT: Mr. Carlston, we are here with
respect to the request for a hearing that’s been filed
by you concerning your request as to the objectionable

lien. Are you ready to proceed, sir?
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MR. CARLSTON: Thank you. Your Honor, I
represent the petitioner, and in this case there has
been a cloud filed on a title, a copy of the notice of
interest is attached to our moving papers as Exhibit
No. 5. I have a notice of interest. The petitioners
are either Mr. Russell and his company that’s
developing the lots where these are found, or the
parties having interest in such lots.

We seek a ruling based upon uncontroverted
evidence that this filing of notice of interest is a
wrongful lien pursuant to Utah Code Annotated Section
38-9-1, and that these liens be removed.

There is, as the Court knows, a perfectly
appropriate procedure that can be followed if one has
a claim of interest in property, and that would be to
institutue a legal proceeding, and thus proceed to
file a lis pendens.

To give the Court a little background on the
origin of this, the respondent was at one time in
business with Mr. Russell and they have an independent
agreement relating to some payments on some of these
lots. There is a dispute concerning those payments
that stems from the fact that the respondents did not
pay the costs of the businesses that were formerly |

held together.
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The petition of Mr. Russell, having signed
some of the guarantees in that, has been obligated to
date to pay over $120,000 to settle those. So for
that reason, he has not consented to the respondents
filing a security interest on the lots in gquestion.

So rather than (inaudible) them filing a
lawsuit and giving us a chance to do it by the
statutory rules, they’ve just filed their notice of
interest which is not an appropriate way to proceed.
We are here requesting that that be eliminated and
that if they do feel that they have an interest that
they assert it in the appropriate way where a title
company can evaluate it, let’s say, and allow Mr.
Russell to bond around it while the proceedings go on
or not by virtue of the complaints that would be filed
and the notice of lis pendens.

I believe, your Honor, that the documents
that are attached clearly explain and are supportive
of the relief that’'s requested.

THE COURT: Thank you.

Mr. Black?

MR. BLACK: Thank you, your Honor. A few
more facts I think might help the Court in looking at
where we’re at. Originally TRT bought about 72 lots

from an entity known as CNT. They bought them on a
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uniform real estate contract that was between CNT as
sellers and TRT as buyers (inaudible) my client.

CNT is not a party to this action. They are
the ones that actually own the property that -- we
purchased it from them and much of it has not been
taken down. Now under that real estate contract there
were take downs that were supposed to happen over a
period of time. Some have happened and some haven’t
happened.

At a certain point TRT sold or assigned an
interest in the lots to Lawrence Russell, one of the
petitioners here. That assignment is attached to our
notice of interest, along with the real estate
contract. So the two contracts of TRT as a party are
both attached to the notice of interest.

If the Court will take a close lock at the
notice of interest all it says is we have an . °
interest as defined in both of those documents, the
real estate contract and the purchase contract between
TRT and Lawrence Russell.

Now the purchase contract -- in the purchase
contract Russell agreed to pay TRT $528,000 in
paragraph 2. In paragraph 2(c) of the purchase
contract, Russell agrees to give TRT a trust deed'of

$8,000 each time Russell takes down one of the lots

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.




11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

under the underlying purchase contract that was

assigned to him.

We’ve asked Russell to do that, he hasn’t
done it, and simply speaking, because he hasn’t done
it, we don’'t know where they’re at.

Now TRT has an interest in the real estate
contract if the underlying lots, when they are taken
down by Mr. Russell, and that interest is on CNT, and
they have to be the petitioner to complain about our
notice of interest with regard to that interest.

With regard to what’s statutory and what’s
not statutory, I think counsel has misread the
statute. 38-9-7 permits this Court to summarily void
a lien or incumbrance -- actually, the statute doesn’t
talk about lien or incumbrance, it talks about
wrongful liens, and then it refers back to 38-9-1 that
talks about a definition of what a wrongful lien is.

And under 38-9-1 a wrongful lien is first
described as is it a lien or is it an incumbrance? I
submit that a lien or incumbrance is not a notice of
interest that is provided for by statute. In fact, a
notice of interest is a statutory creature that is
provided for by 57-9-4 where the statute specifically
authorizes that.

THE COURT: Let me interrupt you. If you
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look at definition No. 2, doesn’t that make your
clients the last phrase in that paragraph, or other
claim of interest in real property? You’ve got a lien
claimant. It defines a lien claimant to be--

MR. BLACK: Are you looking at definition
No. 27

THE COURT: That’s right.

MR. BLACK: Okay.

THE COURT: Your client is a lien claimant
by way of what’s been filed here. Aren’t they the '"or
other claim of interest" in real property?

MR. BLACK: I think under that statute, if
they have another claim of interest, they are a lien
claimant, but that’s not what the statute is focusing
on. If you look at where they’re entitled to summary
disposition, it simply states where there’s a wrongful
lien, so you then have to go and look at what a
wrongful lien is, and a wrongful lien is either a lien
or an incumbrance. There is no case law in the State
of Utah that says (inaudible) notice of interest is
either a lien or an incumbrance.

As a matter of fact, it’s akin to a lis
pendens. In Hansen v. Koller -- let’s see if I have
the cite here. The Utah Supreme Court specifically

held -- that’s at 550 P.2d 186 -- the Utah Supreme
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Court specifically held that’s just constructive
notice if somebody claims an interest in the property
through the litigation, that is not an incumbrance.

That’s the same as a notice of interest, and
if the Court will look at the section--

MR. CARLSTON: What page in Hansen v. Koller
is that? 1I’ve got the case here.

MR. BLACK: 1It’s about halfway through it,
it’s a fairly (inaudible) case (inaudible) that
conversation.

The statute says (inaudible) wrongful lien
claimant as defined by, and then it refers us to lien
claims, wrongful liens. 1Is it a lien or is it an
incumbrance?

I submit that if the legislature had
intended that it be a notice of interest they could
have said a lien, an incumbrance or a notice of
interest, but they didn’t say that. They said if this
proceeding is entitled to a summary process, they are
entitled to it if and only if it’s a lien or if it’s
an incumbrance.

Then we go onto the next step, they don’t
even -- even if they had complied with that aspect of
the law, which they haven’t -- an remember, this is an

extraordinary remedy under the statute. The next step
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is the wrongful lien has to be -- unless it’s
expressly authorized by this chapter or another state
or federal statute. 57-9-4 is what they were talking
about.

This is authorized by 57-9-4 which states,
"Any person claiming an interest in land they preserve
and keep effective such interest by filing for a
record during the 40 year period immediately following
the respective date of writ of title (inaudible) the
record title would otherwise be marked (inaudible),*
and then it tells you how to do the notice of
interest, which we have done.

So even if they can argue ignoring all of
the laws that this is a lien or an incumbrance, this
statute that I just cited authorizes it. The next
section, 57-9-5 sets out how you file a notice of
interest, which we have complied with completely and
fully.

Now even if we hadn’t complied with that,
even if we hadn’'t complied with that, at subsection
(c) -- and these are under disjunctive, (a), (b) and
(c) are the disjunctive -- unless it’s signed by or
authorized pursuant to the document signed by the
owners of real property.

So the question is it’s a also wrongful lien
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if -- it could be a wrongful lien if it’s not
authorized by statute if the parties haven’t signed
it.

We are here today because my rlient sold
property to Mr. Russell, Mr. Russell agreed that he
would put trust deeds on the property. He hasn’t done
it once, not one single time. We don’t know how much
property has been sold or how much property hasn’t
been sold, and I would -- I don’t care if I have a
notice of interest even, I would be happy to do what
we thought the agreement said, have all (inaudible)
title company and say you can’'t take this down unless
you do what you promised to do.

But my client secured $528,000, Mr. Russell
agreed to put a trust deed on the property, he has
failed to do it, and we exercised an appropriate
statutory right. It has nothing to do with the
summary proceeding that’s before this Court today.
Unless the Court has any questions, I’1ll sit down.

THE COURT: 1I’'ll hear from you, Mr.
Carlston.

MR. CARLSTON: We simply disagree on the
statutory construction of a wrongful lien.

THE COURT: What is a wrongful lien?

MR. CARLSTON: A wrongful lien means any
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document that purports to create a lien or incumbrance
on an owner's interest in real property, and at the
time it’s recorded and filed, and I want to stop there
for a minute.

I thought I heard Mr. Black suggest that
this wasn’t a lien or an incumbrance, and I believe
under all of the laws that I know it is a lien or
incumbrance if it clouds or has any effect on the
title.

So then the -- it being a lien or an
incumbrance affecting the real property, then the
question is is if it falls into one of the exceptions,
that is is it expressly authorized by this chapter or
another statute.

Mr. Black said that -- he argues that it’s
authorized by his statute and that the contract is
then a contractual right to a deed of trust. That
doesn’t authorize the filing of the lien, that’s at a
minimum to them is a breach of contract action.

He then argues that it’s authorized by
57-9-4 dealing with how you preserve the writ of
title. That’s not an argument that they’ve made in
their papers until today, and actually (inaudible)
concept on his head.

It’s not authorized either -- he points to
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two arguments that this is not -- that a notice of
interest is authorized, and there is no support in the
law or in the statutes for either of these. A
wrongful lien is one that (inaudible) avthorized by an
order or judgment of the Court. There’s no such thing
here.

It’s fascinating in hearing them say that
this is akin to a lis pendens, and then he cites the
Hansen vs. Koller case. The Hansen vs. Koller case
actually says that the sole purpose -- this is at page
190, your Honor. The sole purpose of recording a
notice of lis pendens is to give constructive notice
of the pendency of the proceeding. Its only
foundation is the action filed, it has no existence
independent of it.

I submit, your Honor, that it is a wrongful
lien, that we proceeded properly under the appropriate
statute to have it removed. This is not really a
serious setback for Mr. Thomas and PRP. If they feel
they have an interest and they desire to assert it,
there would be a well established procedure in this
case to do it simply by filing a lawsuit and filing a
lis pendens to go with it.

The disadvantage that my client has under

these circumstances is that -- you know, despite Mr.
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Black’s suggestion that they attached certain papers
to the notice of interest, we are unable to ascertain
and pin this down exactly as to the claim made for
purposes of either evaluating it with the title
company or taking other action.

I believe that’s what litigation does, and
it’s a little puzzling to me to see them use this
action rather than go through the front door. We're
just asking them to go through the front door, we’'re
not asking them to abandon any claims they may have.
This isn’t the appropriate place or time to decide the
merits of what Mr. Russell says the situation is
versus what Mr. Thomas says it is. We acknowledge
that and (inaudible) to see that happen in a more
appropriate setting.

We would respectfully request that the Court
cause the notice of interest to be discharged under
the applicable statutory position.

THE COURT: Thank you. The material found
in the file and the arguments that counsel have
presented, Mr. Carlston I ask that you prepare the
order.

This Court is going to find that the notice
of interest that has been filed is an incumbrance on

the property, therefore subject to the petition that’s
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been filed and the plaintiff is entitled to the relief
as requested.

If there is a problem with respect to Mr.
Black’s client’s interest in the land, the subject of
the notice of interest, you have a remedy of pursuing
things by way of litigation of a breach of contract
action or whatever that may be with those folks, but I
don’t think that the request that the plaintiff has
made is inappropriate based upon the statute as I read
it, and I find that it’s an incumbrance on the
property.

MR. BLACK: Is the Court finding that this
is not otherwise authorized by statute as set out in
subparagraph (inaudible)?

THE COURT: Correct. 57-9-4 sets forth a
procedure whereby a notice of lien may be filed -- a
notice of interest may be filed. It sets forth a
process for which it can be established, but I don’t
find that it is an exception to that which you argue
here today.

MR. BLACK: Your Honor, could I--

THE COURT: And I would like that in the
finding as well.

MR. BLACK: I appreciate that. Your Honor,

may I make a motion to stay this until one of two
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things happen? Actually we would like to immediately
appeal it, and if the Court would consider staying it
because you’re forcing my client to waive rights that
the statute clearly permits him to have, .and we would‘
like to appeal that on an expedited basis.

THE COURT: Well, I don’t have any problem
with your appeal. See if they’ll take it on an
interlocutory appeal.

MR. BLACK: And I'm not -- because it’s a
summary process I think it would be an interlocutory
appeal, but what I am saying is I’'m asking the Court
to stay its nullification of the lien that’s clearly
called for by statute. I understand where the Court’s
coming from, but I think that there is significant
room to disagree with the Court’s conclusion because
this Court is specifically saying that the legislature
didn’t mean what it said when it passed the notice of
interest statute.

So all I'm saying is if the Court will stay
that until we can appeal it, I think it would be fair
for everybody.

THE COURT: Mr. Carlston, do you have any
objection to it?

MR. CARLSTON: Well, your Honor, Mr. Black

thinks through the back door he can get what he can’'t
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get through the front door. We have a process here
for approving and preparing an order which would give
them plenty of time to appeal, if they wish to do so.

THE COURT: Why isn’t that process
appropriate for your client, Mr. Black?

MR. BLACK: Because if you get rid of the
lien right now it is gone, and my client has lost --
these people are conveying property in breach of a
contract that this Court has before it, and it’s
ignoring the contract, and this Court is saying in a
society that everybody says there’s too much
litigation, you have to go sue to protect your
interest when the legislature already said this is how
you protect your interest. All I'm saying is my
client has a right to protect his interest.

THE COURT: File your breach of contract,
file your lis pendens and serve Mr. Russell.

MR. BLACK: Well, I understand that, but
what I'm saying is I think we’re entitled to know
(inaudible) interest as well, and what I'm saying is
with all due respect I'm just asking this Court to
permit us to appeal that without you effecting the
rights of the parties.

THE COURT: You have the statutory right of

appeal, I'm going to sign the order.
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MR. BLACK: And you’'re denying my request
for a stay?

THE COURT: Correct.

MR. BLACK: Okay.

(Hearing concluded)
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REPORTER’S CERTIFICATE
STATE OF UTAH )

COUNTY OF UTAH )

I, Beverly Lowe, a Notary Public in and for the
State of Utah, do hereby certify:

That the foregoing proceedings were transcribed
under my direction from the electronic tape recording
made of these proceedings.

That this transcript is full, true, and correct
and contains all of the evidence, all of the
objections of Counsel and rulings of the Court and all
matters to which the same relate which were audible
through said tape recording.

I further certify that I am not interested in the
outcome thereof.

That certain parties were not identified in the
record, and therefore the name associated with the
statement may not be the correct name as to the
speaker.

WITNESS MY HAND AND SEAL this 16th day of
March 1999.

My commission expires:
February 24, 2000

(e

NOTARY PUBLIC
residing in Utah County

[eEM UTA

AIEL o, EXR 2240
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DAVID O. BLACK, #0346
BLACK, STITH & ARGYLE, P.C.
1245 E. Brickyard Road, Suite 350
Salt Lake City, Utah 84106
Telephone: (801) 484-3017
Facsimile:  (801) 484-3094

Attorney for Respondents

IN THE FOURTH JUDICIAL DISTRICT COURT

STATE OF UTAH, COUNTY OF UTAH

LAWRENCE M. RUSSELL;
RUSSELL/PACKARD DEVELOPMENT,
INC.; SARATOGA SPRINGS
DEVELOPMENT, L.C.; MERLIN SMITH
and MARGIE SMITH,

OBJECTION TO PETITION
TO CLEAR TITLE

Casc No. 9804-4802
Petitioners, Judge: Stott

VS.

JOHN J. THOMAS and PRP
DEVELOPMENT, L.C.,

Respondents.

The respondents, John J. Thomas and PRP Devclopment, L.C., hereby object to
Petitioners Petition to Clear Title and Memorandum in Support thereof. The Petitioners have
requested this court enter an order voiding the Notice of Interest prior to hearing in direct
contravention of 38-9-7 as cited by the Petitioners.

The Petitioners also object to the sufficiency of the Petition inasmuch as a Notice of
Claim is not a wrongful lien within the meaning of 39-1-7 (6), inasmuch as the Notice of

Claim does not create a lien, nor is it an encumbrance upon title. The Notice of Claim is
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nothing more than a notice to the world that respondents are entitled to trust deeds upon the
property pursuant to agreement between the parties. In the event the court determines the
Petition is sufficient to award a hearing, the respondents hercby request a hearing pursuant to
39-1-7.

DATED this Z day of July, 1998.

BLACK.STITH & ARGYLE. F.C.

/! /% '\
David OLBtack—

CERTIFICATE OF MAILING
. o
I hereby certify that on thes2¢  day of July, 1998, I caused a true and correct
copy of the within and foregoing Objection to Petition to Clear Title to be delivered, via first

class mail, postage prepaid in an envelope addressed to the following named person(s):
Michael R. Carlston ,

Scott Keith Wilson

SNOW, CHRISTENSEN & MARTINEAU

10 Exchange Place, Eleventh Floor

Post Office Box 45000

Salt Lake City, UT 84145

, i
a/\fl»\ i //Z ?Jﬂ AADLAIAN,

-
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MICHAEL R. CARLSTON (A0577)
SCOTT KEITH WILSON (A7347)
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Petitioners

10 Exchange Place, Eleventh Floor

Post Office Box 45000

Salt Lake City, Utah 84145

Telephone: (801) 521-9000

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH

LAWRENCE M. RUSSELL;

RUSSELL/PACKARD DEVELOPMENT,

INC.; SARATOGA SPRINGS MEMORANDUM IN SUPPORT OF
DEVELOPMENT, L.C; MERLIN SMITH PETITION TO CLEAR TITLE

and MARGIE SMITH,

Petitioners,
Case No. _ 990¢/- ¢/50 2
VS.
JOHN J. THOMAS and PRP
DEVELOPMENT, L.C., P
Respondents.

INTRODUCTION
This Petition has been filed to challenge defendants’ recording of a “Notice of Claim”
as to properties owned by or under a contraci of sale to petitioners. Respondents have no
legitimate legal claim to an interest in these properties, and no contractual or other legal right

to file a so-called “Notice of Interest.” By this petition, plaintiffs seek a ruling that the filing
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of the Notice of Interest is a wrongful lien pursuant to Utah Code Ann. §38-9-1, and request
an expedited hearing on this matter within ten days, and an immediate order nullifying this
wrongful lien, as provided by Utah Code Ann. §38-9-7.

STATEMENT OF FACTS

1. On February 21, 1994, Respondent PRP Development, L.C. (PRP)! was
formed in order to develop residential property. Its members were Russell/Packard
Development, Inc., and Premier Homes, L.C., which is owned and operated by Respondent
John Thomas. See Articles of Organization, attached as Exhibit 1.

2. In November 1996, PRP contracted to purchase 72 townhouse lots in the
Saratoga Springs Phase I, located in Lehi, Utah, from C.M.T. Investments, who made the sale
on behalf of the property owners, Saratoga Springs Development, L.C. The purchase contract
provided that the individual lots would be closed according to an established schedule. See
Real Estate Purchase Contract, attached‘ as Exhibit 2.

3. On April 2, 1997, Larry Russell, on behalf of Russell/Packard, and Premier
Homes, as the members of PRP, entered into a Purchase and Development Agreement which
provided that Russell/Packard would sell its share of PRP to Premier for $5,000.00, and
woﬁld acquire PRP’s interest in the Purchase Contract for the 72 Saratoga Springs townhouse

lots. See Purchase and Development Agreement, §{1-2, attached as Exhibit 3.

' The original name of this L.C. was Premier-Russell/Packard, L.C., but the name was
later formally changed to PRP Development, L.C.
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4. The Purchase and Development Agreement provided that Russell would pay a
total of $528,000.00 for the Saratoga Springs properties, to be paid in the future as the lots
were sold. Specifically, Russell agreed to pay to PRP $8,000.00 per lot at the time of the
closing of each of the last of the 66 lots to be sold. Accordingly, Russell could sell the first 6
lots in the development without making any payment to PRP. Id., 92.

5. The Purchase and Development Agreement further provides that “the amounts
due PRP shall be secured by a standard trust deed and trust deed note in favor of PRP to be
recorded after the closing of the construction loan and/or an escrow arrangement at American
Legal Title, acceptable to PRP, which arrangement provides for the payment of $8,000 to PRP
upon the sale of each lot.” /d., §2(c). Thus, the Purchase and Development agreement
authorizes only that a trust deed for $8,000 may be recorded on properties owned by
Russell/Packard following the closing of a construction loan.

6. After Russell and Russell/Packard had ceased their association with PRP, PRP
failed to meet certain of its obligations, including payments on a construction loan, payments
for construction materials provided to PRP projects, and lease payments on a truck.

7. Pursuant to thel terms of a Letter Agreement dated March 2, 1998, Russell
agreed to pay these debts owed by PRP. John Thomas personally, and on behalf of PRP
Development, acknowledged such debts, and agreed that $110,173.45 would be deducted from
the total amount to be paid to PRP under the terms of the Purchase and Development

Agreement, and that no payments would be made to PRP until the $110,173.45 plus interest

had been fully set off against the amounts owed by Russell under the Purchase and
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Development Agreement. If divided into $8,000 increments, this Letter Agreement thus
provided that Russell is not obligated to make payments for the Saratoga Springs properties
until an additional 13-14 properties in the development had been sold, depending upon the
amount of interest accrued. In addition, the Letter Agreement provides that there is no waiver
of possible additional claims to be made by Russell which could also require a set-off of
additional amounts otherwise owing under the Purchase and Development Agreement®. See
Letter Agreement, Exhibit 4.

8. Accordingly, pursuant to the terms of the Purchase and Development
Agreement and the Letter Agreement, no monies would be owed by Russell to PRP, and no
payments were to be made to PRP, until after the first 19-20 lots had been finally sold to home
buyers.

9. On June 22, 1998, PRP recorded a “Notice of Interest” as to all but 10 of the
72 lots, including lots which had not been closed by Russell or Russell/Packard, and other lots
which had been sold to homeowners. This Notice of Interest states that PRP claims an
unspecified interest in these properties pursuant to the original purchase contract which had
been fully conveyed to Russell, and pursuant to the Purchase and Development Agreement.
See Exhibit 5.

10.  PRP’s Notice of Interest has been tiled against these properties without any

authorization or authority granted in any documyent or by any law. None of the owners of

*Indeed, it now appears that substantial additional claims may exist. See Affidavit of
Lawrence M. Russell, §6.
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properties affected by the Notice has conveyed to PRP an interest in the property. See
Declarations of Petitioners attached as Exhibits 6 through 8.
ARGUMENT

Pursuant to Utah Code Ann. §38-9-7, petitioners are authorized to seek an order from
this court nullifying the wrongful lien filed by Respondents in the form of a Notice of Interest.
The statute requires that petitioners state with specificity the claim that the lien is a wrongful
lien, and support this claim with an affidavit from the holder of an interest in the property
subject to the wrongful lien.

1. Respondent’s “Notice of Claim” Constitutes a Wrongful Lien Pursuant to
§ 38-9-1(6).

Utah Code Ann. § 38-9-1(6) provides as follows:

“Wrongful lien” means any document that purports to create a lien or
encumbrance on an owner’s interest in certain real property and at the time it is
recorded or filed is not:

(a) expressly authorized by this chapter or another state or federal statute;

(b) authorized by or contained in an order or judgment of a court of competent

jurisdiction in the state; or

(c) signed by or authorized pursuant to a document signed by the owner of the

real property.

Respondents’ Notice of Claim is not purported to be based on either (a) or (b) above,
as the Notice states, on its face, that it is based only upon “an agreement dated April 2, 1997,
and a Uniform Real Estate Contract dated November 5, 1996, and November 8, 1996, copies
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of which are attached” to the Notice. The “agreement” referred to is the Purchase and
Development Agreement which is explained at 43 above, and is attached hereto as Exhibit 3.
The “Uniform Real Estate Contract” referred to is the contract for the sale of the Saratoga
Springs properties which is explained at §2 above, and is attached hereto as Exhibit 2. Neither
of these documents provides any basis for Respondents to file a notice of interest in the
Saratoga Springs properties.

With regard to the properties owned by Saratoga Springs Development, L.C., and
Merlin and Margie Smith, Respondents have no claim to any interest, due to the simple fact
that the documents cited in the Notice of Claim do not in any way purport to be “signed by or
authorized pursuant to a document signed by the owner of the real property,” as required by
Utah Code Ann. § 38-9-1(6)(c).

With regard to those properties currently owned by Lawrence Russell and/or
Russell/Packard, neither of the two cited documents purport to authorize Respondents to file
their Notice of Interest.

(@)  The Uniform Real Estate Contract. Under the clear terms of the Purchase
and Development Agreement, which Respondents also rely upon, Respondents have
transferred all interest in the “Uniform Real Estate Contract” for the Saratoga Springs
properties to Lawrence Russell. The Agreement provides specifically that “PRP agrees to
assign to Russell all of its right, title and interest in the Contract and its right to acquire the

Saratoga property,” and this agreement has been fully executed. Accordingly, the sales
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contract cannot form a legitimate basis for Respondent’s claim of an interest in any of the
properties.

(b)  The Purchase and Development Agreement. The Purchase and Development
Agreement cannot form the basis for Respondents’ claim of interest, since this document does
not of itself constitute or purport to create an interest in property. Rather, the document
provides for a transfer of Respondents’ interests in the contract to purchase the properties.

Although the Agreement states that sums owed to PRP may be secured by a trust deed,
to be recorded only following the closing of a construction loan (and therefore purchase of the
property) by Russell/Packard, such does not in any way constitute an authorization for
Respondents to record an unspecified “claim” against the individual properties in the
development. The Purchase and Development Agreement does not itself purport to create any
property rights, and only constitutes an agreement that Respondent may cause a document (a
trust deed) to be execut.ed which would then create an interest in certain of the properties,
under certain conditions. Respondents have not at any time caused a trust deed to be executed
by Lawrence Russell or Russell/Packard and recorded on specific properties following the
closing of a construction loan in order to secure amounts due and owing to PRP, and this is the
only right which the Agreement purports to grant to PRP.

This is ar. important distinction. Under the Purchase and Development Agreement,
PRP would only have a right to have a trust deed executed when a construction loan has
already closed on a property as to which Russell/Packard owes an $8,000 payment. The

Agreement itself excludes the first six properties sold, and an additional 13-14 properties are to
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be excluded pursuant to the terms of the Letter Agreement cited above, at {7. Respondents
have excluded from their notice only ten of the Saratoga Springs properties, and there is no
logic to this exclusion, since the Notice of Claim applies to properties not yet owned by
Russell/Packard, and to properties which have been transferred to home buyers. Thus, it is
apparent that the procedure set out in the Agreement is very important; PRP 1s only given the
right to seek a trust deed, and such would only be executed by Russell/Packard if it is agreed
both that there are “amounts due” under the agreement, and that a specific property should be
subject to a trust deed under the Agreement. The Agreement does not in any way authorize
what Respondent has done, which is to file a broad claim of an unspecified interest in nearly
all of the Saratoga Springs Properties, regardless of whether PRP is currently owed any money
by Russell/Packard for the properties, and regardless of the identity of the actual owners of the
properties at the time.

2. The Court Should Declare the Notice of Claim to Be Invalid, and Award Fees and
Costs to Petitioner.

Utah Code Ann. §38-9-7(5)(a) authorizes the Court to issue an order declaring the
wrongful lien void ab initio, releasing the property from the lien and to award costs and
reasonable attorney’s fees to the Petitioner. Petitioners request that the Court issue suéh an
order, and set a hearing within ten days to resolve this issue.

Dated this [ [) day of July, 1998.

SNOW CHRISTENSEN & MARTINEAU

AN

Mithael R. Carlston
Scott Keith Wilson
Attorneys for Petitioners

NATISISNNSKWA\PETITION. MEM
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= Pim O PREMIER-RUSSELL/PACKARD, L.C.

We, the undersigned do hereby adopt the following Articles
of Organization for the purpose of forming a Utah Limited Liabil-
ity Company, to wit:

1. Name. The name of the Company shall be PREMIER—RCSSELL/
PACKARD, L.C. |

2. Duration. The Company shall continue until terminated
as provided in the Operating Agreement.

3. Business Purpose. The business purpose for which the

Company 1is organized is to prepare and record a final tract map
with respect to certain property located in Salt Lake CouCty,
Utah, to install required off tract and'off—site street and
utility improvements and construct and sell single family resi-
dences to the general public and to engage in any other lawful
activity relat;ng to the above purposes.

4. Registered Agent. The Company shall continuously

maintain an agent in the State of Utah for service of process who
is an individual residing in said state. The name and street
address of “he initial registered agent shall be J. Craig Carman,

311 South State Street, Suite 380, Salt Lake City, Utah 34111.

ACCEPTANCE oF APPOINTMENT'S"

' Z7Cra1g Carman T

- . v,
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The Director of the Division of Corporatiohs and Commercial
Code of the Department of Commerce for the State of Utah is
appointed the registered agent of the Company for service of
process if the registered agent has resigned, the registered
agent’s authority has been revoked, or the registered agent
cannot be“found or served with the exercise of reasonable dili-
gence.

S. Members. The names and street addresses of the indi-
viduals ("Members") who shall constitute the initial Members of
the Company are as follows:

Premier Homes, L.C.

7069 Highland Drive, Suite 100

Salt Lake City, UT 84121
Russell/Packard Development, Inc.
9007 Arrow Route, Suite 280 -
Rancho Cucamonga, CA 91730

6. Management. The Company shall be managed by its Members
pursuant to the terms of the Operating Agreement, or any amend-
ments thereto.

7. Records. The Company shall keep at its principal place
of business all records required to be maintained by the Company
pursuant to Section 48-2b-119 of the Utah Code Annotated,-which
records include, but are not limited to, the following:

7.1 A current list in alphabetical order of the names
and last known business street addresses of each
member.

7.2 A copy of the stamped articles of organization and

all certificates of amendment thereto.
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7.3 Copies of all tax returhé and financial statements
of the Company for the past 3 years.

8. Contributions. No member shall:be obligated to make any

contribution to the Company except those specifically set forth
in the Operating Agreement adopted by the Members of the Company.

9. Dissolution. This Company shall be dissolved as provid-

ed in the Operating Agreement.

10. Annual Report. The Company shall file all annual

reports required by Utah law during the month of its anniversary
date of formation as required by Section 48-2b-120, Utah Code
Annotated.

11. Amendments. The Articles of Organization shall be
amended from time to time as required by Section 483-2b-121, Utah

Code Annotated.

12. Operating Agreement. The Members shall enter into an
operating agreement which shall set forth additional terms and
conditions relating to the management, operation and ownership of
the Company.

13. Sianatures. All Members of the Company shall sign
these Articles of Organization.

DATED this “2lsYday of February, 1994.

Premigr Hqmes, L.C. Russell/Packa d Dev&lopment,
’ Iné. 1 1/
—— (.':1‘ ’.. i A R2ZDYSS -'.-'-..Jﬂ-.@i./
John J. Thomas, Member (\\Lawrence<ﬂ;LRusgéll,
: | President
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FIRST AMENDMENT TO THE ARTICLES OF ORGANIZATION

OF

PREMIER-RUSSELL/PACKARD, L.C.

10 VIS
Y I0 NRIAN
GZ 130 hGe!

ol

We, the undersigned, being all of the members of P‘:e;ger-__

Russgell/Packard, L.C. to hereky a:zend our Articles of Orcanza-
tion as follows:

CHLE
B EAR

A. Amendment. Paragraph 1 cf the Articles of Organization
is amended in its entirety to read as follows:

Narme. The naze of the company shall be PR? Develop-
ment, L.C.

B. Ratification. Except for the amendment set forth above,
the Articles of Organization previously filed for this limited
liability company are hereby ratified, affirmed and approved.

Dated this Qiﬁgiday of October, 1594.
PREMIER

Suate of Utah
Deparment cf Commercs
Cililen of Carzontions and Cammerclal Cade

§ Saredy eardty that th ”
Ry ";{m“dﬁ'o:m € (c-t;hz has nf-‘d

in 3" cSice of shis Ovision and
thiy Certificats thereahy and nerzdy -u-u

Examiner ) D;:,@/ZBFA

ussell, President
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ﬁo m MONEY RECEIPY

The Buyer P & H AT A _Aﬂm_ offers fo purchase the Property detcribed below and delvers

1o Broxerage. a3 Exmest Money Depostt § in the form of _—w rrocdepesicse
O venrann-mye-aher-A ey OT I T wpwehase-oy Ckxs, nj

Dufosior T¥le  S4-SEEE Racevea sy %%eﬂ oo M= T owe
Soneroge Phone Number

TO PUR .
1. PROPERTY: F&Jdn_}xzzzﬂa_&&h_\g %o Hrnz 4 Phase |
Cay 2 Lot Courty Léml . Uhm.J

L4 .

1 11inCiuoec Reme Uniess excivaded herein, s s8i0 shall iInCRuce ail hxtures presentty stached to the Property: plumbing. MIUNg, 3r-congdmonng and
verming Lixtures Br3 equIpMent warter heater, built-In appliances. light fxtures and bulbs, Dathroom fixtures. curtains and draperes and rods, window and
GOOT SCTeONS, STONM B00rt. window bilnda. awnings, iInetalled wievision ammnng, aewiits dishet and system, wall.10-wall CarDes. AUDMAUC Garage Goor
00eMor and TANLMIBArL), lencing, vess and shrube The 1ollowing personal property ghail s1eo be included m e £310 and conveyed under separate Bill of
Sa'e wih warraves &5 O Y8 wﬂ-m X ]

12 Excivted Remt. Tha folicwing mems sre exciuded from this sale
2 PURCHASE PRICE AND FINANCIMG. Buyer agrees © pay for the Property as loliows
3 S 00000 Larmed Morey Depost
$ Exieing Losr: Buysr agress © assume and pay an 6xiaiing ican m is apprommeate smount presenty Sayadle at <
per INGRT INCIUGING DANCIPAL Ahereat (Dremeny &t _____ % per annum) [ real estaw xxes, = property imsumance premum
108 2 morgage MIUMINCE premiurm. Buyer agress 1o DAy Afty ransier and assumpnon ‘ees Setier = snall T shall not be
16-62200 Irom Habiity on s8id ioan. Any Aet Sifferences between e aoprozimste belance of the Joan shown sbove and the sclual
bessnce at Cloning shell be adjusaed in D Cash T Oter .
S . Procesds ren New Lear: Suyer reserves the ngitt 10 apply 100 &y of The 1OLOWING 108 UNGEr the termy geacrded below,
T Conventonal J FHA O VA O Other Seller agrees w pay $
Dracount Poirrs and Buyer's othar 1oan ard Closing cosm, 1o be allocstad &t Buyer's dscreton
T For a fixed rxie loan: Amorized and payable Over ______ yeary, imerest shall not eaceed . % Der annum. monply pnncibal and
inorest paryment shal not exceed § or
T For an Adjusmbie Aate Morgege (ARM). Amortized and payabie over .. yeart inmual interest raie shall nctexcoed % per
AANKURT BRI manihly DARCiDal &nd interest payments shall not S Mazimum Lse Time interesd cate shalt not
sxoeed % per annum,
S e Seder Frencing: (Ses stached Seller Financing Addendurm)
Ofver:

oward

$RLLEK 00 52 Bamacs of Purchase Price in Cash ot Clesing

otal Purchase Price 70 [obs q+$ 20,000.60

21 Ensang / New Loan Apphcation. Buyer agrees  maxe & for & toan above wrtun ﬂj&:zlemr 2ays (Appbcation Daw) aner
Acceptence. Buyer wfll have made Lean Apolcsien only when Buyer hax (8) comploted, 1Qned. ang dehvered 10 The Lenaer the vuiial ioan apdiicaron and
SOCUMENTVON required by the Lender, and (B) ped o 10an 89pIICETON Iees 88 required by e Lender Buye: will CONBNUE © Jrowide Mo Lender with any
232Monal SOCUMENTNON A 1eQUIrEd Dy The Lander. Il within seven caiendsr Gays afer reoet 0f writen requey. rom Setier, Buyer i3 10 promoe 1o Selter
wrTEn evoence Tt Buyer NEs Mace Loan Apph by the App Deie. then Sedier may, pnoc 12 the Qualtcston Dare deiow. cancei this Contract
Dy Drovidirg wriden nence to Buyer. The Broxsrage. upon receipt of & copy of SuCh writen notice, shall release 10 Seller. anc Seller agrees 1o accapt as

Sever's exziusrve remeqy. the Esmest Mosey Dapealt without The requitement of any further wriften sutharization fram Buyer.
a&ulmuu cays

2 2 Quaifrcation. Buyer and the Proparty must quatify f0r & losn 10r which spoiicEHon hes Deen made uNder Laction 21 efhun
(Cusrncaten Dew) sher Accaptence. The Property s deemed quaithed . 0n or before the Quathcehon Date. he Property. m 13 Current 20ndmon and tor
5e Buyer's mienced Usa. has agpraised st 3 veiue not iwss than the Tota! Purchase Prica. Buyer is doemaed quaiied il on or betore tne Quetshcalon Date,
e Lender verifug in wning tut Buyer has been soproved as of the verficsion gawm

23 Qualibcation Caningency. | Seller has Not previously voided xs Canwract as prowioe 1n Secuon 2.1, ang eher e Property or Buyer has tailed 1©
Quaicly on o7 betors the Qualicetion Date, ether party May cancel tus Conract by Droviding wrnen nouce 1o the Cther Perty withia Mree Calendar 38y
a%et he Quattbcadion Dot stherwise Buyer and the Property sre deemed qusiified. The Broxersga, uDON receDt of & CODY OF SUCH wrmien rolice, Shalt

retumn (15 Buyer o Earment Sionwy Depesl withaut the requirement of -vm:nfumumolsam
3. CLOSING. Thvs sanssechon snall be closed on of betors S, : ./__ Cioaing shall occur whien ;a) Buyer and Selier have
34764 ANEG Sanvered T esch other (Of 10 B 150 Pyl all T8 reQuired Dy s Contract by e LONGe", Dy wnReA EICTOW MITTUCLIONS

#nd by spphcanie ww: and (D) we Mone requIed 10 be Deid Under these documents, have been dekvered t0 The €SCIOw/SUe COMBany 1 the form of
Casheer's Check, cokecied or Caesed hunda. Sefier snd Buyer shall 8ach pay one-hall (172) of T escrow Closmg 'ee. uniess OTerwrae agreed by e paries
N wring Tares and assessmens Kx the CLITeNt yesr, rerts, and MiBrest on ExsUmed ODHOARONE SAAT Ba HOrated 25 521 10rN 11 TS Secton Unearned
de003n3 On lenenzas shal be TarEleTed 1 Buyer ot Claaing. ProraBons set forth in Bus Secton, sheil be made a3 of *Cdate of Closing T date of

C other
€. POSSESTION. Uniess Otharwiss agreed i writng Dy v Rerdes, Seler shall sailver postass.on 1 Buyes mthin _&L houns afier Cosing.
5 CONAIRMANION OF AGENCY DISCLOSURE. At the of g Contract tve kating agent . e s A €DrOTOTS
C Sellr T Buysr. amd e seiing sgent vorens . Buyen §o 0 Setler Conhrm Tat pnor 10 IGRING M
Cantract wrrtan duacicaurs of he agency retabonship(s) was orovided 1 Rin/her. yer's intighy ) Seller's InLAIS
@ e Property 321G 2Grees t Convey such hoe 1 Buyer by
gencrai warratty ceed, ree of hnancial encumbrances 83 waramed unoer 108; (b) Selier agrees 10 pay tor and furnrsh Buyer 3l Casing wan a
Cufmont SANdard Jrm owner’s policy of Uie insurance N te amourt of he Tetal Purchese Prce (C) he ¥0e DOUCY 3h8!! canlorm with Seiler's obegatoms
Vn0er SubeCHons (3) and (b) above. Unioss otherwise 8greed under sube [ XN . 1 SAAll COMOrm writh the hfie MIyrance commnment
provided under Sechon 7.
7. SELLER DISCLOSURES, No lyter than jonder Gays s A , Sefier wnll geever 10 Suyer the loliownng Seller Drsclosures: (a)
2 Saller propecty condivon daciosure or the . S0Ned ANJ Aated by Sefier; (D) a comuniymant for !he pohCy Of b ingurgnce 1eQuited under Secton
6.0 Do #tued Sy e ¥ :ASUMANCE COMDATTY Chosen by Saier, ncluding copies of all documents usted as E 3 on e C. tic)acopyolst
1081 JOCUMENTS MNAEDNAG 10 ANy 108N NOW axEINg WRICh Wil ancumber e Preperty attar Clasing, and () 8 copy of all leases a8ectng the Property not
exprng prot 1 Clesing. Seder 39r9e8 10 DRy &ty WBG COMINIFRAM CancelIsRon CHArDe UNGer tubeactkon (b}
§. GENERAL CONTWQENCIES. i 85400n 10 QUsBECHBNrn UNGEr SECTaN 2.2 Bws offer 13- (5} SudICT 10 Buyer's a00rcvel of the consen ol #8CH 0f he 1lems
refronced «1 Sechon 1 a5owe; and (b} G.%mm'&ﬂtwndmmdnm The irapecton she!! be paed tor by Buyer

and 3hall be conducind Dy an InCtvidust / CompurTy of Buyer's Choce. Seder agress 1o tully P -l auch end 3 walh .Twough INTDeChon
whoer Saceon 11 and © v Property avaadie 1or e same.
41 Buyer thal heve m“mnwwwnmmd%woncmnm.dmmmﬁcomy

2003 W COTPew and bvaiusm T Vepechon of the Propeny, and 1 ceerrune, 4 it BUYET'S 30ie dratrebon. The coment of all Sener Disciotures
{(NSUaINg T Property INapection) i accepuabia.
1 21 Buye’ 003 NOX Selivar & wrien OKCEON 0 Selier F0Srding § Seller DIScioeurs or t1he Property INSOEChon witva The e D ovsded 1A 3ubsection 8 1

adove, Tt Xor wil 08 Approved or walvad by Buyer,
A:nwmmmmmmmmupnwun o Buyers 3. Seiier may. dut sheii not
D requaed . rasoive Buyer's objectiona. i Buyer'y e Nt WIthin tha S&van CASNGS! Gayd. Buye! May v0ed T Comiract by providing

-mmnwmu-m“mm.mmmmmdlmd&m'nmw.mwmnl«wn
Earnent Meney Dapeal wrinout 1o reQUINMENT Of ary ArEYer WITeN suthoniabon from Seller ¥ thin Camtract o 0t vooe0 by Buyer, Buyer's otrecaons

doamed 10 Nve Leen WANEA NOWEYS, T wehvar does ROt 1088 Rere warraried . Secson 11,
Page 1 ot 2 poges w-*@ a-%—[(‘ . %’%—b—r
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10. SILLER'S UMITED WARRAN Jellers werrantes © Buyw regudng the Condbon of the Preperty .. . imited 'c the foilowing

10 1 When saber Seihvart possasaiun Of 1he Property 1 Buyer, t wil be broom-clean and free of cedns and personal beiongings,

10 2 Selier will oelver DOSSEssiOn Of e Preparty W Buyer with the plumbing, PluMbed Axtures, heahng. COohng, verulaling. ciecical and spnnkier
systerns, appiances and fireplaces m woriking order;

121 Seiler wnll Sefrvar possession of the Property 10 Buyer with the 0af and foundation irea of leaks known o Seier;

10 ¢ Salier wil deiver posssemon of the Property to Buyer with any privas well Or SeOtC tank servng the Property in working order and in compllance
with JOVerATINTIN NreQUARDONT

10 5 Seder widl be respONMDIe fOr repainng any of Saller's moving-reisted damage 10 he Preperty;

10.8 A1 Cloaing. Saiter will bring currer all financial obligatorns sncyumbering the Property which sr¢ a3aumed in writing 5y Buyer and witl discharge al
Such 00ligators wiveh Buyer haa nol 80 asatmeact and

107 A of Clasing. Seter has no knowledge of any claim or nctcs of an environmental, buiding or 20MiNgG COE vIOIBHON re3a10iNg the Property which
RAS N0t Deen featived.
1. VERIFICATION OF WARRANTED AND INCLUODED (TEMS. Betore Clesing, Buyer may conduct 1 “walk-Bvough” inspechon of the Property 1©
Getermine whether or NGt rtemy warriind by Sefler in Section 10.1. 102, 10.3and 10.4 are in e warranted conamon and 1o verdy nems included n Sacuen
1 1 are presectty on the Preperty. f sy ham is not in the werrsnied condition, Sefter will COITECE, repaIr OF FDIICE 1t A5 NECEESAry Or, with the consent of
Buyer. eacrow an smount st Closing 10 provide lor such reperr or replacement. The Buyer's fallurs to conduct 2 “walk-through” iNSPeECuon, of © claim
dunng e "wak-Mrough” NEpechion that the Praparnty 0oes ROt INCILGS 81 REMS retenenced in Sechon 1.1, or 13 nol in the condton warrantad in Secton
10, shafl not constuse & waver by Buyer of Buyer's rigihis under Secton 1.1 of of the warranves contined in Secton 10,
12 CHANGES DURING TRARSACTION. Seder agrees fiat no Changes M any sxiating leasas shall be made. NO New leases antyred A, 810 NO subYANtAl
2112735003 Of yMprovement 1O the Prepeny shall De Mede or underisken wrhout The written consent of the Buyer.
13. AUTHORITY OF SIGNERS. It Buryer or Se0er i3 & COrpOrENOn, PRIMNETIND. MUY SEIIN Of OMar sNBTy. tha person sascuting Bvs Contract on ity benalt
warrants his Or her guthortty 10 30 30 and 1 dind Buyer or Sefler.
14. COMPLETE CONTRACT. This inmrument 1gether with s addenda, sy gtached axhibits. and Seller Discloturss consttule the entice Contract
between he Darbes and JUPErIEGes And repieces Ay snd ol OOt AEQULEION, FERrESENIENONT, WRITANEEY, UNCA SANCINGS Of COMract between the
partrea Thie Cantract crnnat e changed excspt by writen agresment ot the parbes.
18. BISPUTE RESOLUTION. The paries 20Tes That any SLaJM Or Clsm reisbng 1 Bus Coniract including Dut not limdad 1o the drsposdion of the Earnest
Money Depesl. Ihe breach of wr othe C Of '8 30MNCES relaling to this TANSECHON, SNAl first De submrtied to medution 1 accordancs
with the Lan Resl Estaie Buyer/Seller Mediation Ruies ot the American Arbitration Assocustion. Disputes 3Aall INCluGe 165/ESaNIALONS Made Dy The
parbes. ary Broker or Gthet person of snlity In CONNeCEon with e saie, purchase, Nancing. Condition or other a5pect 0f the Property 1o which thes Contract
permIng. INCIUGING WIhOUT IImAeton, AlOETIONS O CONCasiMent, mearvpr eserttation, negligence and/or fraud Each party sgrees 10 bear fs own costs of

. Ay ag ned by e pErtes pUrsUETt 10 the MedLABoN shal! ba Binding I meckabon feits, Me procedures applicable and remedes

avaizdie under this Conirect shell apply. Nothing in thit Secton 15 shall proribit any party from seeuing emerpency equiabie tehe! penging medanon. By
maring M hox O, and adding their initiets, the Buyer ( ), anc the Seder( 1 sgree that med:ation ynder the Secron 1512 not MANAatory, but s
0duoral upon agreement of ail parves.
16. DEFAULT. 1t Buryer Getauiy, Seiler may slect 10 erther retmm the Eamest Meney Depeosit 83 Igurcered camages or 1o retum the Esrnernt Money Deposit
ant sue Buyer o enforce Seiter’s g, § Seler detaulte, in s3dNON 10 feturn of the Esrnest Money Deposil. Buyet may eiect 10 erther 2ccest from Seliar as
Irquiosied damages, & sum equal © the Esrment Money Depasll. or 1o sus Sefar 10f 3peciic perfarmance end/or damages 1t Buyer eteC 10 2cZepTthe
hqurdsted camages, Seiler agrees 10 pey the liquideind demages 10 Buyer upon demand. Where 3 Section of thrs Comtrect proviges a specthe remedy tha
pariat NwAd Tz e remedy shall be exclusve respardiens of nghty which migiht otherwise be ava:labie uncer common law.
17. ATTOANEY'S FEES. in anry acbon anamg out of this Contract, the prevailng party shall be emfted 1o cos3S and reasonable attoraey’s fees.
14, DISPOSITION OF EARNEST MONKEY. The Esrnest llaney Depoall shall not ba releasad uniess itis authonzed by: (s} Sechon 2, Sechon 8 3 or Section
15: (0} s40ArTIR WA spreement Of T partew. of (S} Coun order.
15. ABROGATION. Except for sxproas winTaThes Mace In Prig Cantract, the provieions ot this Contract shall not 200k 2her Closing
20, RISX OF LOSS. All nak of loss o damage © e Preperty shal be borne by Seiter untl Cosng.
21. TIME [3 OF THE EXITNCE. Time 13 ot 1he s1sencs regarding Te dates sed forth m this TaNsachon Enensions Must D¢ 25reed 10 1 wrting by alt 537tes
Pertormance unoer sech Secron of Tirs Caniract wisch refersnces A 0% Bhsl be requirec absolutely by $:00 PM Mountain Time on the sies date.
22 FACSIMILE (FAX) DOCUMENTS. Fecmmile ransmission of any signed onginal Gocument, R1G reUansmission of ary signed (8csmile Vansmission,
IRl e Ihe A 23 Saiivery of 28 ONgme!. | the ramarson involves muttiple Buyers o7 Sellers, facyimibe rarsMis3:0MTs May De execyted In COuMerDans
23. ACCEPTANCE. Accepmmos OCCUrs when Seller of Buys?, reaponding 10 an offer or courmerofter of the Other [8) 3103 The Offer of COunter wheve noted

t0 indicate & ¥ and &) 0 v gther Darty or he Other perty's agent that the offer o counteroier Aas been :gned 33 requwed.

24 OFFER ANO TIME FOR ACCEPTANCE. Buyer ofters 1o purciase The Property on the above terms and condivoes ¥ Seller 0oes ot aCCept thus ofter by

J»i: AVIPM n Time ,” = 19 . s offer shall Lapsa; anc ihe Broxerage shall reumn the Eamest Money
”»

(Buyers Signature) {Ofter Carw)
sbove osta shall be he Ofter Relerancs Dete.

Nobce AgGress) (Prone) Notce Addrese) (Phone)
ACCEFTANCE / REJECTION /COUNTER OFFER

ﬁ: Ofier %9 Purchase: Salar Accapls The foregoing ofier on the terme and conditions specihied above.

(Sdbv‘-sgnn)QJ\ (Mmey (Seder's Signanire) (Daw) (Tuwe)

(Noocs Adaress) (Notce Aodreat)

O Rejecsen: Setter Rujocts Tw foregoing offar. . (Sefer's inNiels) 1o ] (Tme)

Cc*om*mul-mm"md&mﬂ*nbﬂbhwanwum“wmmmmcmd
Covmar Oar? .

DOCURMENT RECEIPT

h-u-muu.nmumuuummaumwmum {One of e folicwng sherngtves st herelore
be

A recsipt of 3 Snal copy of T loregoing banntrng ad
SO I OF \ BONATURE OF BUYER
A\ Wiglat
N =1 =
3 Ooe
& 3 peraonally coumed & final copy of T 1oregoing ConTact tearvg M moratres 10 be mesded on 19 by
Cavvbed Mad and et recept steched herew © the O O tayer, Sere by a2 L —_
Digitized by h NI b JRT'&%&&M‘. 6
_'m&tlze t.gmwar .-“l%‘t lrap-/,‘ eu Saw;a: 00,“'.‘
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ADDENDUM #1
TO
REAL ESTATE PURCHASE CONTRACT

By reference, this is 20 ADDENDUM 1o that REAL ESTATE PURCHASE CONTRACT (the "REPC™) with an

Offsr Reference of August 14, 1996, including all addenda and counter offers, between P.R.P Development,
Inc., as Buyer and z* BT \pisminie ., as Seller on property known as: “Saratoga

Springs No. 1™ Subdivision, LehnCity, gl‘ (72 fully improved town heme building lots).

The following terms are hereby incorporated as part oftthEPCl and to the extent these terms modify or conflict
with any provisions of the REPC, these terms shall control. All other terms of the REPC not modified shall remain
the came:

1. Buyer to close on any 9 lots within 30 days from time that a building permit can be obtained from
pertinent city and all improvementz are installed including but not limited to pavement.

»

Buyer to closs on any 9 lots every 90 days thereafter until all lots are closed.
3. At closing, Buyer will close 9 jots X $30,000.00 = $270,000.00. This will release aine (9) lots.
4. Seller’s releass of lots will be determined at Buyer and Seller’s discretion, prior to closing.

5. No Ict to be clased on prior to any and all improvements being installed, including pavement and a
building permit being obtainable from pertinent city.

6. All construction debris on all lots to bs removed by Seller prior to closing on each lot.

7. Seller to approve Buyer's site plen, architectural plan, elsvations and exterior materials. Buyer
understands that be will be reeporsible for all costs related to any changes to site plan if changes are
required to fit Buyer's home plans.

s NOTE: Seme principals, managers and/or employees of buyer are licensed real estate agents or brokers
with the Stats of Utah,

( ) Buyer (X) Seller shall have uatil 5:00 ( ) am ( X ) PM Mountain Time, November 8, 1996 to accept these
terms. Unlest a0 accepted, this offer sball lapee.

PP T
n /4l

(X)Buyer ()&UwSmm Dare’

ACCEPTANCE / REJECTION / COUNTER OFFER

( . (f Seller ( ) Buyer hereby accepts thess terma.

7 ( h\z \QL
Db T

() Buyer - (/) Seller Signature

(') Rejection: () Seller () Buyer rejects theee terms.

(omtiale) =~ (Dawe)

(OéC:merﬁu' ( ) Seller ( ) Buyer presents as a counter offer the terms set forth on the attached Counter
ot .

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



DATE INVOICE AMOUNT 31

PRP DEVELOPMENT, L.C.
7069 HIGHLAND DRIVE  3-94 T O wn .

SALT LAKE CITY, UT 84121-3701 (_34,{ O 4 7

{801) 944-9191

\. J
0 '-\-O/ CHECK
PAY. ?’v %‘(()WV\S" "/x I o DOLLARS AMOUNI1
DATE TO THE ORDER OF DESCRIPTION CHECK NO.

T227000

u,/ 1/% Superiae Tikle BM. Samtoa | Y | $[S 000

(hecde Lo Lbe held wrddl Aoco

O=x. KEY BANK OF UTAH SUGAR HOUSE omceq\& Q
KeyBank 2299 HIGHLAND DRIVE SALT LAKE CITY, UTAH 84106 . _
1rO00L PR 32 2LO0O0O T30 LLOS20OSLSSOM

© SECURTY FCATURES LICRO PRINT DORDERS - COLORED BRICK PATTEAN - WATERAMANK ON REVENSE SINE - AMISSINIG FEATURE INDICATES A CCPY

Moo b

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



PURCHASE AND DEVELOPMENT AGREEMENT

This Purchase and Development Agreement (“Agreement”) is made and entered into this
L day of April, 1997 by and between PRP Development, LC (“PRP”), a Utzh Limited Liability
Company, Russell-Packard Development, Inc. (“RPI™), a California Corporation, Premier Homes
Construction, LC. (“Premier”), a Utah Corporation and Lawrence M. Russell (“Russell”).
Premier Homes, LC and Premier Homes Construction, LC are two separate entities.

RECITALS
WHEREAS, Russell and Premier Homes; LC are the sole members of PRP, and

WHEREAS, Russell desires to sell all of his right, title and interest in PRP to Premier on
the terms and conditions set forth herein, and

WHEREAS, Russell desires the right to acquire from PRP Lots 1 to 72 in the Saratoga
Springs Subdivision, Phase 1 located in Utah County, Utah (said lots are hereinafter collectively
referred to the “Saratoga Property”and the individual lots are referred to as the “Lots”) pursuant
to the terms of a real estate purchase contract (“Contract”) signed by PRP on November 3, 1996
and signed by CMT Investments as Seller on November 8, 1996 which Contract names PRP as
Buver, and

WHEREAS, Russell is willing to pay PRP to acquire said Property.

NOW, THEREFORE, in consideration of the covenants and promises set-forth herein, the
parues mutually agres as follows:

1. Purchase of [nterest in PRP. Premier agrees to pay and Russell agrees to accept the sum
of $5,000 for Russell's remaining interest in PRP. Russell shall transfer it's interest in PRP
to Premier at the time of closing. Premier shall pay Russell the purchase price at the time
of closing. The parties represent that the purchase prices set forth herein represents a fair
esumate of the value of Russell's remaining interest in PRP as of the date hereof.

2. Saratoga Property. PRP agrees to assign to Russell all of its right, title and interest in the
Contract and its right to acquire the Saratoga Property at the time of closing. Russell
agrees to ray PRP the sum of $528,000 for PRP's interest in the Saratoga Property. Said
sum shall be paid as follows:

a Russell shall pay PRP the sum of $8,000 for each Lot on 66 Lots of the Saratoga
Property. In such an event, Russell shall be entitled to sell the first 6 lots without
making any payment to PRP. On the last 66 lots, Russel! shall pay PRP the sum of

1
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$8,000 at the time of closing of the sale of each Lot. No interest shall accrue on
the unpaid balance.

b. In the event Russell sells, assigns or transfers the Saratoga Property other than
through the sale of an individual Lot, the amounts due PRP shall become due and
payable upon such in such event.

c. The amounts due PRP shall be secured by a standard trust deed and trust deed
note in favor of PRP to be recorded after the closing of the construction loan
and/or an escrow arrangment at American Legal Title, acceptable to PRP, which
arrangment provides for the payment of $8,000 to PRP upon the sale of each Lot.

d. Russell shall have until April 1, 1999 to pay the principal sum of $528,000 at no
interest. Interest shall accrue after April 1, 1999 at the rate of 8 percent per annum
on the unpaid principal balance. After April 1, 2000, the principal sum, together
with all accrued interest, shall become due and payable

Disclaimer of Interest. As a material part of the consideration of this Agreement, Russell
and RPI acknowledge and agree that upon the consummation of the transaction set forth
in this Agreement, neither Russell nor RP] shall have any further interest in and to PRP or
any of its assets, projects or properties.

Notice. All demands and notices to be given hereunder, if any, shall be personally
delivered or sent by registered mail addressed to the respective parties at their postal
addresses as of the date of this Agreement or to such other address as each may hereafter
designate in writing.

Successors. Except as otherwise provided herein, this Agreement shall be binding upon
and inure to the benefit of the respective parties hereto, their legal representatives,
successors and assigns.

Entire Agreement. This Agreement constitutes the entire agreement and understanding
berween the parties hereto and supersedes all prior agreements or understandings.

Amendment. This Agreement may not be altered or amended except by a subsequent
written agreement executed by all of the parties hereto.

Attorney's fees. In the event of any controversy or claim or dispute between the parties
hereto arising out of or relating to this Agreement or any of the documents provided for
herein, or the breach thereof, the prevailing party shall be entitled to recover from the
losing party reasonable attomneys' fees, expenses and costs, whether incurred prior to,
during or subsequent to trial including appeals.

2
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16.

17.

Additional Documents. The parties hereto agree to execute such additional documents as
may be necessary or desirable to carry out the intent of this Agreement.

Nonwaiver. The fatlure of any party to enforce the provisions of this Agreement shall not
constitute a waiver unless specifically stated in writing, signed by the party whose rights
are deemed waived, regardless of a party's knowledge of a breach hereunder.

Governjng Law. The terms of the Agresment shall be governed by and construed in
accordance with Utah law. The parties agree that any legal proceedings relating to the
subject matter of this Agreement shall be brought exclusively in the Stzie of Utah. The
parties represent to each other that the Agreement to bring legal proceedings exclusively
in the State of Utah will not place a serious inconvenience or be unfair or unreasonable to
any of the parties hereto. Because the State of Utah has a substantial relationship to both
the parties and this transaction, it is appropriate to select the Utah Courts to handle any
and all legal proceedings relating hereto.

Severability. If any of the terms and conditions of this Agreement shall be declared invalid
by a court, agency, commission or other wibunal or entity having jurisdiction thereof, the
application of such provisions to parties or circumstances other than those as to which it is
held invalid or unenforceable shall not be affected thereby, and each of them not so
declared invalid or unenforceable shall be valid and be enforced to the fullest extent
permitted by law and the rights and obligations of the parties shall be reasonable terms
consistent with the undertakings of the parties under this Agreement has besn substituted
in place of the invalid provision.

Paragraph Headings. Paragraph headings in this Agreement are for convenience only and
shall not be deemed to modify, interpret or limit the provisions hereof.

Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed an original, but all of which together shall be deemed to be one and
the same instrument.

[ime of the Essence. Time is of the essence in this Agreement.

Authorization. The individuals who have signed this Agreement represent and warrant
that they are duly authorized to execute this Agreement, in either their individual or
representative capacity as indicated, and that this Agreement is enforceable according to
its terms. '

Survival. The provisions, promises, warranties, representations, and covenants set forth
herein shall survive any execution, settlement, delivery or recording of any instrument and
shall not be merged therein.

3
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18.  Lega] Counsel. The parties hereto have engaged the law firm of Carman & Associates,
P.C. to prepare this Agreement. All parties acknowledge that they have been advised to

seek independent legal advice to represent their individual interests to the extent they
deem it necessary.

19.  Costs. Each of the parties shall pay their own costs and expenses incurred, or to be
incurred, in negotiating and preparing this Agreement and in closing and carrying out the
transactions contemplated by this Agreement.

IN WITNESS WHEREOF, the Pamas have executed this Agreement on the day and year
above written.

PRP Development, LC
/.,97&1/(.'7& s Lo ¢, Maruzer

VS v

Mkmber By ~oitns T fLAS [ MEG

evelopment, Inc.

Premier Homes Construction, LC

T e

awrence M. Russell

4
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LAW OFFICES

SNOW, CHRISTENSEN & MARTINEAU

A PROFESSIONAL CORPORATION
10 EXCHIANGE PLACE, ELEVENTH FLOOR
POST OFFICE BOX 45000
SALT LAKE CITY, UTAH 84145-5000
TELEPHONE (801) 521-9000
FACSIMILE (801) 363-0400

—— writer’s direct aumber:

1 1 : AR 31.7115
Scort Keith Wilson / o (801) 322-71135

March 2, 1998

J. Craig Carman
311 South State Street, Suite 380
Salt Lake City, UT 84111

Re: Burton Lumber v. PRP, et al.
Dear Craig:

As we discussed yesterday, I am writing to set out the terms of our proposed settlement
of the lawsuit filed against PRP Development (PRP), John Thomas, and Larry Russell by
Burton Lumber, which arises out of PRP’s unpaid account with Burton Lumber, which now
totals $90,009.00. As you know, the amounts owed to Burton Lumber are the debts of PRP,
and any payments made by Larry Russell in order to settle this account must be set off against
amounts payable to PRP under the terms of the Purchase and Development Agreement
executed on April 2, 1987. Although we understand that PRP and John Thomas dispute some
of the charges claimed by Burton Lumber, the total of these disputed amounts is less than
$11,000. Thus, even under PRP’s view of the debt, the amount owed is still at least
$79,009.00.

In addition to the Burton Lumber account, Larry Russell has also paid off certain other
debts owed by PRP. These obligations include $12,364.45, arising out of Larry’s payoff of
the construction loan for Lot 15, Lake Park Meadows, and $18,800 in lease payments and
mileage penalties arising out of PRP’s lease of a 1996 GMC truck.

In light of these listed obligations of PRP and its principals. Larry Russell is willing to
resolve the current litigation with Burton Lumber, provided that these PRP obligations thereby
satisfied are deducted from amounts payable to PRP under the terms of the Purchase and
Development Agreement. These amounts are as follows:

$79,009.00 Burton Lumber
12.364.45 Lot 15, Lake Park Meadows

_18.800.00 GMC truck lease
$110,173.45 Total

Larry Russell will be solely responsible for all other lease obligations related to the 1996
GMC truck.
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J. Craig Carman
March 2, 1998
Page 2

Accordingly, $110,173.45 will be deducted from the total amount to be paid to PRP under the
terms of the Purchase and Development Agreement, and no payments will be made to PRP
until the $110,173.45 plus interest at the rate of 8 percent per annum has been fully set off
against the $8,000.00 payments specified by the Purchase and Development Agreement. In
addition, Larry Russell will retain ownership of the GMC truck. The settlement as stated in
this letter resolves only those three debts listed above, and does not waive or affect any other
claims which have arisen or which may arise between Larry Russell and John Thomas, PRP,
its present principals or others. This agreement is conditioned on Larry Russell’s complete
settlement of the Burton Lumber litigation and complete release of Larry Russell, John
Thomas, and PRP from said lawsuit.

There is currently a limited window of opportunity for Larry Russell to settle the Burton
Lumber case on PRP’s behalf, and so this offer will remain open only until close of business
on Monday, March 2, 1998.

If this agreement is acceptable to you and your clients, please execute this agreement by
signing below as indicated and returning it to me. If you have any questions, please call.

Very truly yours,

SNOW, CHRISTENSEN & MARTINEAU

NN

chael R. Carlston
Scott Keith Wilson
Counsel for Lawrence M. Russell

APPROVED AND ACCEPTED:

S

John J. Thomas, personally and
on behalf of PRP Development, LC

J. Craig Carman
Counsel for John J. Thomas and PRP

NAIISIBNSKWICARMANI.LTR
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NOTICE OF INTEREST
; " { . *
NOTICE OF INTEREST is hereby given that PRP Development, L.C., 1 Utah limired

A g
Py

lisbilty company. purauant o an Asruc;nem dated April 2. 1997, and o Uniform Real Eauate
Contract dated Novembar S, 1996 and November B, 1936, copies of cach of which are
arached hersto as Exhibit "A°, clalms an Injecest in andwlos i, 2,3,4,5648.9 11,
13. 14, 18, 16, 17, 18. 19, 20, 21. 22, 23. 24, 26, 26, 27, 28. 29, 30, 3}, 32. 32, 34,35,
36, 37, 38,39, 40, 41, 42, 4], 44, 48, 46, 47, 48, 49, 5Q. S1, 52, 33, 4\54, 5b. 87, S8,
89, 0. 61, 62, 67, 65, 70, 71, of Saraioga Springs Plat A, Plat 4, Sheet 2.?Planu'ed Unit
Development located in Uuh Counu, Sme of Uwah.

DATED this 27 day of June. 1988,

PRP DEV NT, L.C.
John Thomas
STATE OF UTAH )
: 85
COUNTY OF SALT LAKE)

r
On this [f__ day of June, 1998, hefore ine the undersigned. a Noiary Publie i
sid for ard County and Sate, peisonally appearcd Jubn Thomas, kaown o me 10 be the
Manager of PRI* Development. L.t",, and scknowledged to me thae he executed the saing,

IN WITNESS WHEREOF, { have heteunto sct my hand and seal the day and year
first above written. 4 .

Nitary Public for Umh

YL
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. PURCHASE AND DEVELOPMENT AGREEMENT

- This Purchase and Development Agreement (“Ageement™) bs L and catered into tus
2= day of Apdl, 1997 by aad berwses PRP Developaeat, LO (“PRP7), s Uwb Limited Liability
Company, Russell-Packasd Devalopment, Ine. (“RPM), a Califomis Carboration. Premier Homes
Cnul_mdau, LL. ("Premler), 8 Uleh Corpocation and Lywreace M. Riusel) ("Russell™),
Pramier Hemes, L.C ad Premier Homes Coastruction, L ar twe sspaate catltlet,

RECTTALS K ’
WHERZAS, Russl] and Premior Homes, LC are the sole members of PR, 1nd

WHEREAS, Russeil desires 10 sell all of Ns righ, title and intcrest In PRP to Premisr on
the terms and conditions set farth Barein, and . _ C

WHEREAS, Russe!l dasires t cight 1 acquire lrom PRP Low | 10 72 in e Sarmoge
Springs Subdivision, Phase | Jocated i Utsh Connry, Unh (aid lots we hescinalter collectvely
referred 2 (he “Saraioga Property™and e [adividial lets ase meferred i as the “Lais™) purpuaat i
o the larrs of & ral estala purehsie eonr Xt (“Contract”) signed by PAP on Nevember 3. 1956 -

;M signed by CMT Investments as Sellvr oo November 8. 1555 whleh Conuxt names PRP as
uyver, and

WHEREAS, Russell is willing to pav PRP Lo acquire sald Property.

NOW, THERETCRLE, in consideradon of the sovensaus i promises st forih hervin, U . ‘_’
puties mutually agres a6 follows: T3 ‘

. Puxhageoflntgrestin BRP. Premler agrees (o pav aad Russell agrevs (6 a¢cept the swo
0/ §5,000 fa¢ Rusa!l's remalning intarest in PRP. Russell shail transfet if's interest in PRP
lo Premier 4t the time of closing. Premier shall pay Russel! the purchase price ot the titnd
of cloging. The parties represcal that the purchass prices sel forta hereia represents s faie
aalimats of e value of Russell's remaining imetest in PRP a3 of the date heceof.

!

1 SpiemPmpeny. PRPagrees to ksign to Russell 1!l of i right, tide wd lnterest in um
Contract and its right ta sequlre the Saratoga Property &t the Ume of closing. Ruasell
agrees Lo pay PRP the sum of $538.000 lor PRP's interest in the Saraioge Propesty. Sdid
sum thall be pald 1g follows:

A Rusgsal! shall pay PRP the lum of $8,000 fo: c3¢h Lot on &6 Lats of the Sarniogs
Preperry. la such an svent, Russll ahall be entitled Lo sell e first 6 lots withows
making Wy pxymnent 1o PRP  On the last 66 1ot, Russell s?ull pay PRSP the sum of
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$8,000 4t tha e of elosing of U sale of eazh Lot No biterest shall accrue en
e uopaid balaate.

b [n the ovent Rugsel) solis, msigns or ranafess e Saralogs Property otliar tad
through the sale of an individua] Lat, (e araounts dus PRP sball become due and
payable upca wsh [a such eveat,

c.  The amounm due PRP shall be secured by a standand trust deed wod trust dead
ro bz favor of PRP to be recorded alter the slosing of the cocstruction loan
and/or 10 eserow arangment st American Legal Thile, acceplable 1o PRP, which
arangment provides for the payment of §§,000 to PR? upon the sale of eash Lot

-.A.l
IR
"3
2
!

0

d. Russel] ghall hava uatll Apsil |, 1999 © pay the principal 1um of 5528,000 at no
interest. Inserest shail acerue after Apeil 1, 1999 at the rate of 8 percent pat aanwm
on tha unpald peiscipal balance. After April 1. 2000, the pdngize! sum, together
with &il acerued interest, shall betome dus and pavable

[ ]
.

' . As 3 maters] part of the considzration of this Agreement, Russell
and RP! acknowledge and agree 1at upea the consuaunation of the tansasiion set forth
in this Agreement, neither Rutsal) sor RP| shail Aave any further interest in and to PRP or
any of jis Assets. prajects o: propenies.

4. Neoice All duntaads 30d noliced 10 be given hereunder, if any, shall be persanaily
delivered or sant by reglsternd mal) sddressed 10 the respective pasties 3t Wair posual
addressas 2 of the dote of thif Agrecnent oc 1o such othar addeess 28 e3ch may hersaftar
designate [a writing.

S ucsearons. Exceptas obenvise pros ided Merein. this Agreemen shill de binding upon
and inute to the beacflL of the respactive pastles hoteto, their legal represaniatives.
sustissnrs und assigns,

é Exlre Agmemcar. Thia Agreemen: corutitutes M entice agreement 3ad undersndiog
berwaen the panies berew and spersedes all prior agreemeny or understandlogs.

7. Angadmeal. TS Agraamant may noi be aliered or amended except by 3 subsequent
w-illen agreement exscuted by all of the pasties heseto

L AuomevsEses 1n the event of any comtroversy o¢ ¢laim or dispule between the pantiey
herelo arislag oul of of relsting to this Ageeemens o¢ sy of Ui documents peovided for
hezein, of the breach therea!, 1he prevalling party shall be eatitled 1o recover from the
lofing party reasonable IMameys’ fevs, txpensss and cests, wheder incyrved priur ia,
durtng o7 subscquent 1o irlal including appeals.

TX

[ )
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p.  AddiicaglDocyments The partes hereto agred 10 execuls such sddidoa] documenss
ey be necassary or desirshle 10 easry out the Laend of s Asreemesl. gi_

10, ngﬂgg. Ta¢ failus of ay Dary W eaforca the previsions of tis Agreemen: shall sot
canatitute 3 waiver usless pesifically staied ip writing, signed by the purty whose righes )
ace deemed waived, regandiess of 3 party's inowiedge of 3 breach buaunder, i

. COgveminglaw. The kerms of e Agoeant dal) be govenmd by asd coasirued In
sacordanca with Utah law. The partias apret that any legal proceedings relating to the
ubject manes of this Agreement ghall b exclosively In the State of Ush. The
paniss teprosend 19 sach other that (he W bring lega! proceedings sxclusively
n tha Suate o Utsh will not placa 2 1esous Tncoavenlancs of be wafiis or unreasonabls
any of the partied hetele. Becauss e State af Uah bas § substantial relaticaship o both
the partes and this transsedan, it Is appropriate 1o select te Utah Counts 1o hardle any
and o]l laga] proceedings relating herew.

3. Sgvenbifiev. ifunv of the terms a0d condlions of this Agresmeat shall b daclued iavalid "
by a eourt, agenty, commission or other tribuna! o antily having jurisdicvon tmteol: te by
Bolkation of such pravisioas to panies or Sircumstances other than these as 1o whieh i '
heid wavalid or unenlorieable shall not be affectad theredy, 2ad tach 67 theq A0t 20

lared avalid of unenforceable shall be valid and be enforeed o the fullent extent
pennived by law and the rights and obligatiens of the pasties shall b¢ reasogsble terms
consistend with the undenakings of e paties under this Agreement has buen rubstitutad
in place of he [nvalld pravisios.

3. Paagmsh Maadings. Paragraph headings in this Agreemeat are for convenjence onjy and
shall a0t be deemed 1o modlhy. Intespee: o2 limnlt the provisions heteol,

13, Coualerponrs. This Apceermen may be exeeyted in sy number of sountsrpans. sach of
which shall be deemed an ceiglnal, butall of which iogether shall be deemed to be 8a2 tnd
e same Inserument. .

15,  Iimsaltha Kanenge. Time ls 6f e amsancs la Wiz Agreement

16 Awhaszalios. The individvals who bave signed tvis Agreement reprecant and wamant
1hal WMV wre duly authorized @ execute tia Agreermany, In eisher their individua] or
Tepresentative capacily As indicaled, 1ad Bt this Agreement is enforseable seeardiag to
Its \erms.

17, Rurvival. 1he provisions, promises. warmrantles, sepreseawsticns. and coreasats sul forth
heceia shall survive mny exesution. seuleinent, dulivery ot revarding of any instument and
shall not be merged thereln.
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abavy written.
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