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IN THE SUPREME COURT OF THE STATE OF UTAH

THE STATE OF UTAH,

Plaintiff/Respondent, : Case No. 880283

V.
CHARLES WEBB, H Priority No. 2

Defendant/Appellant. :

BRIEF OF APPELLANT

JURISDICTION AND NATURE OF PROCEEDINGS

Mr. Webb appeals from his conviction of aggravated
robbery, a first degree felony, in the Third Judicial District
Court in and for Salt Lake County, State of Utah.

Jurisdiction is conferred on this Court pursuant to Utah Code
Ann. §77-35-26(2) (a) (Supp. 1988) and Utah Code Ann.
§78-2-2(3) (i) (Supp. 1988).

STATEMENT OF ISSUES PRESENTED ON APPEAL

The following issues are presented in this appeal:

1. Was the defendant denied the effective
assistance of counsel at trial due to a conflict of interest
affecting his trial counsel?

2. Was there insufficient evidence to sustain a
conviction for aggravated robbery?

3. Did the cumulative effect of the prosecutor's
improper remarks at trial amount to misconduct warranting a
new trial?

4. Did the trial court err in failing to suppress

1



evidence seized during the arrest of the defendant?

5. Were the increased penalty provisions of Utah
Code Ann. §76-3-203(1) (Supp. 1988) improperly applied to the
defendant?

6. Was the defendant prejudiced by an instruction
which was in part argumentative and an improper comment on the
evidence?

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

The applicable constitututional provisions, statutes
and rules for a determination of this case are:

1. Fourth Amendment, United States Constitution.

2. Sixth Amendment, United States Constitution.

3. Article I, §12, Utah Constitution.

4. Article I, §14, Utah Constitution.

5. Utah Code Ann. §76-3-203(1) (Supp. 1988).

6. Utah Code Ann. §76-6-302 (1978).

7. Utah Code Ann. §76-10-501 (Supp. 1988).

8. Utah Code Ann. §77-32-1 (Supp. 1988).

9. Utah Rules of Professional Conduct, Rule 1l.7.
which texts are set forth in the attached Appendix.

STATEMENT OF THE CASE

This is an appeal from a judgment and conviction for
aggravated robbery, a first degree felony, in violation of
Utah Code Ann. §76-6-302 (1978) and an enhancement of one to
five years for use of a firearm pursuant to Utah Code Ann.
§76-3-203(1) (Supp. 1988) in the Third Judicial District Court
in and for Salt Lake County, State of Utah, the Honorable

James S. Sawaya, Judge, presiding.
2



STATEMENT OF FACTS

At about 3:30 p.m. on October 21, 1987, King's Custom
Jewelers in Trolley Square, Salt Lake City, Utah was robbed of
Jewelry, diamonds and cash, valued at approximately $40,000
dollars (T. 83-84, 174). 1In the store at the time was the
owner, Karekine Karmelian and a Trolley Square security guard,
Stephen Church, who had entered the store while the robbery
was in progress (T. 82-83, 96, 101). Subsequently, both
witnesses identified co-defendant John Humphrey as the lone
robber (T. 85, 187-188).

The robbery lasted only minutes (T. 103, 138).

During the robbery, Mr. Karmelian was busy removing cash and
jewelry from the safe and display cases (T. 114-15, 125-130).
At the robber's direction, Mr. Church was occupied with
handcuffing himself to Mr. Karmelian (T. 200-02, 204). There
was minimal conversation (T. 84-85, 90, 95, 102-103, 128-129).
The witnesses varied in their physical description of the
robber in regards to his height, weight and clothing (T.
132-33, 136-37, 211-12, 214).

The two witnesses also varied in their description of
the robber's weapon. Mr. Karmelian described it as a big
shotgun with a rusty colored barrel (T. 84, 88); Mr. Church as
a twelve-gauge pump shotgun with a silver barrel (T. 188,
191). Neither witness could identify Exhibit 1, the shotgun
subsequently seized from Mr. Webb's home, as the gun used in
the robbery (T. 155, 219). In fact, the shotgun seized from

Mr. Webb did not have a rusty or silver colored barrel



(T. 148, 192). Additionally, Exhibit 1's handle is unigquely
wrapped in black tape (T. 153); yet, neither witness noticed
nor reported anything unusual about the handle of the shotgun
used in the robbery (T. 153, 192).

On November 3, 1987, Britt Martindale gave a
statement to the police implicating Mr. Webb and Mr. Humphrey
in the robbery (T. 330). On November 4, 1987, Mr. Webb and
Mr. Humphrey were arrested at the home of Mr. Webb and his
girlfriend, Renae Gregersen (T. 300, 330).

Early in the morning of that day, police officers
knocked on the Webb-Gregersen's door. As Ms. Gregersen
unlocked the door, the police pushed it in and knocked her
down (T. 687, 696). The officers had guns drawn, pointed at
everyone including Ms. Gregersen's young son (T. 665, 672,
696) .

While Ms. Gregersen was kneeling on the floor, crying
and very agitated (T. 659, 668, 688), she was arrested and
asked to sign a search consent form (T. 301-02). Her only
concern at the time was for her young infant, who was on a
heart monitor since the infant's twin had died from Sudden
Infant Death Syndrome (T. 688, 696). The infant was crying
all during this time (T. 673), and Ms. Gregersen has no memory
of having signed any consent form (T. 697).

After a three-hour search of the house, the only
items recovered were the shotgun as previously described, a
ring and a watch (T. 318-19; Exhibits 1, 2 & 3 respectively,

R. 166). The ring was found inside a jewelry case in the



master bedroom (T. 304). The watch was found in Ms.
Gregersen's purse (T. 318). No evidence of the robbery was
found in a search of Mr. Webb's car (T. 342).

On the day of the robbery, October 21, Mr. Webb, who
had been traveling as part of his business, was in Ely, Nevada
(T. 505-06). He put a dated receipt in evidence from his stop
in Ely (T. 506). He purchased the ring and watch from Britt
Martindale on November 2, 1987, and gave the ring to Renae
T. 510). The shotgun he had bought and modified for Renae a
long time ago (T. 514).

Britt Martindale testified that on October 21, 1987,
Mr. Webb and Ms. Gregersen drove up to her house around four
o'clock p.m. (T. 255); Humphrey was hidden in the trunk of
their car (T. 227-28). They brought in a canvas bag (T. 230)
and a shotgun (T. 231) and began sorting through jewelry taken
out of the bag (T. 232). Humphrey, who was living at the
Martindale home at the time, went into the bathroom and shaved
off his beard (T. 229). The shotgun and bag were hidden in
the Martindale home for several hours (T. 239). According
to Britt, that night Webb, Humphrey and her husband, Russell
Martindale, left for Las Vegas (T. 241).

Ms. Martindale never gave any explanation why this
took place at her house. She admitted that at the time of the
robbery she and her husband were estranged but had since
reconciled (T. 248). She knew that Russell had stolen the
vehicle used as the get-away car for the robbery (T. 252). At

trial, it was established that Russell Martindale had been



granted immunity for the theft of the vehicle (T. 249). No
search was ever made of the Martindale home (T. 340-41).

Prior to trial, Mr. Webb filed a Motion to Suppress
the evidence seized from his home at the time of his arrest
(R. 65-66; argued T. 645-708). The motion was denied
(R. 68-69). He then filed a Supplemental Motion to Suppress
Evidence (R. 102; argued Supp. T. 7-38) which was denied
R. 119). The motion was raised and denied again at the start
of trial (T. 60-61).

Additionally, Mr. Webb moved to sever his trial from
Ms. Gregersen's and Mr. Humphrey's trial (R. 82). This was
granted as to Ms. Gregersen (R. 68-69). In Mr. Webb's
post-trial Motion for a New Trial (R. 285-286), he again
raised the severance issue as well as the conflict of interest
created by two public defenders serving as counsel for himself
and Humphrey at their joint trial (R. 287-288). The motions
were denied (T. 743).

At the end of the State's case, Mr. Webb moved for a
directed verdict of acquittal based on the insufficency of
the evidence (T. 425). This motion was renewed prior to jury
deliberation (T. 622) and in Mr. Webb's Motion for a New Trial
(T. 741-42; R. 285). All of the above motions were denied
(T. 425, 622, 742-43).

Prior to trial, Mr. Webb moved in limine to exclude
all evidence of any claimed prior bad acts of his (R. 105-06;
Supp. T. 3-7). The motion was granted (Supp. T. 6-7). The

admonition against such evidence was restated at the start of



trial (T. 61-62). Despite this, during the trial, the
prosecutor made or elicited references concerning a previous
police stop of Mr. Webb (T. 488-89, 523, 617; objections T.
488, 523, 746), evidence of other crimes (T. 304-05; objection
T. 305; argued T. 323-24), and Mr. Webb's alias (T. 327;
objection T. 327; argued T. 428-429). Other specific
instances of prosecutorial misconduct will be discussed infra
as appropriate to the argument.

Prior to the giving of instructions, Mr. Webb
objected to the language of Instruction No. 16 (T. 624-25,
misidentified there as No. 17).

On June 22, 1988, after a jury trial, Mr. Webb and
co-defendant Humphrey were found guilty of aggravated robbery,
in violation of Utah Code Ann. §77-6-302 (1978).

SUMMARY OF ARGUMENT

Defendant Webb was denied his right to the effective
assistance of counsel because his appointed counsel, the Salt
Lake Legal Defender Association, improperly represented both
Mr. Webb and his co-defendant Humphrey at their joint trial.
This conflict of interest warrants a reversal of Mr. Webb's
conviction.

The prosecutor continually and intentionally violated
a pre-trial order limiting inquiry into other alleged bad acts
of Mr. Webb and otherwise solicited improper remarks. The
cumulative effect of the prosecutor's conduct created
prejudice to Mr. Webb justifying reversal in light of the

general insufficiency of the evidence against Mr. Webb.



Evidence seized during the arrest of the defendants
should have been suppressed since it was not seized pursuant
to a search warrant, nor incident to arrest nor pursuant to
any consent. In light of the insufficiency of the evidence,
the improper introduction into evidence of the items so seized
prejudiced Mr. Webb and warrant a reversal of his conviction.

The imposition of an enhanced penalty based on the
use of a firearm was improper due to the structure of the
aggravated robbery statute. Even if permissibly imposed, the
maximum enhanced penalty is limited to an additional five
years. The case should be remanded for resentencing.

The language of Instruction No. 17 prejudiced
Mr. Webb by improperly presenting argument and comment on the
evidence. In light of the insufficiency of the evidence,

Mr. Webb's conviction should be reversed.
ARGUMENT
POINT I
MR. WEBB WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL DUE TO A
CONFLICT OF INTEREST AFFECTING

HIS TRIAL ATTORNEY'S PERFORMANCE.

A, Requirement of Separate State Analysis.

Article I, Section 12 of the Utah State Constitution
provides, in pertinent part, that:

In criminal prosecutions the accused shall
have the right to appear and defend in
person and by counsel . . . . In no
instance shall any accused person, before
final judgment, be compelled to advance
money or fees to secure the rights herein
guaranteed.



The state provision clearly differs in language from the Sixth
Amendment of the federal constitution which guarantees an
accused in a criminal prosecution the "assistance of counsel
for his defense."

The federal provision has been universally
interpreted as requiring the reasonably effective assistance

of counsel. Strickland v. Washington 466 U.S. 668, 104 S. Ct.

2052, 25 L.Ed 24 763 (1984). Utah has adopted the same

standard in applying the federal provision. State v. Lovell

758 P.2d 909, 913 (Utah 1988). Under either federal or state
case law, a defendant who claims that his rights to the
assistance of counsel under the Sixth Amendment were violated
must show that his trial counsel "rendered a deficient
performance in some demonstrable manner ... and that [his]

counsel's performance prejudiced" him. State v. Julian, Case

No. 870351 (Utah S. Ct., March 28, 1989); State v. Speer, 750

P.2d 186 (Utah 1988) and State v. Archuleta, 747 P.24d 1019

(Utah 1987). A defendant is prejudiced when "a reasonable
probability exists that except for ineffective counsel, the

result would have been different." State v. Lovell, 758 P.2d

909, 913; Strickland v. Washington 466 U.S. 668, 694. Any

modification of the federal interpretation of the federal
constitutional standard has been expressly rejected by the Utah

Court. State v. Verde, 101 Utah Adv. Rep. 37, 41 n. 2 (1989).

However, despite repeated requests for separate analysis

of the state constitutional provision, State v. Lafferty, 749

P.2d 1239 (Utah 1988) and State v. Ashe, 745 P.2d 1255 (Utah




1987) , no Utah decision has ever considered the parameters of
the state guarantee. This omission has created state case law
which simply "marchls] lock-step with interpretation given to

« « o the United States Constitution." State v. Bishop, 717

P.2d4 261, 272 (Utah 1986) (J. Durham, concurring opinion).

But:

The legal revolution which has brought
federal law to the fore must not be allowed
to inhibit the independent protective force
of state law - for without it, the full
realization of our liberties cannot be
guaranteed.

Wm. Brennan, State Constitutions and the Protections of

Individual Rights, 90 Harvard L. Rev. 489, 491 (1977).

Unfortunately, because the Utah courts until 1986
failed to even note the need for any separate analytic
comparisons of state and federal constitutional provisions,
earlier case law is of little value. To compound the void of
precedent, there is virtually no legislative history
discussing the intent of the Utah founders in not adopting the
federal language. Yet, the failure of prior Utah cases to
fully articulate the parameters of state constitutional
protection cannot excuse passivity now. For even where the
state and federal prohibitions are textually identical, state
court decisions interpreting the state provision remain state
law despite subsequent federal doctrinal changes. State v.
Caraher, 293 Or. 741, 653 P.2d 942 (1982); Carson, "Last

Things Last": A Methodological Approach to Legal Argument in

State Courts, 19 Willamette L. Rev. 641 (Fall, 1983).
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This Court is then faced with a "clean slate" in
analyzing Article I, Section 12 of the Utah State
Constitution. While the state may claim that this Court
should not generally construe the Utah constitutional
provision more narrowly, such an argument fails to recognize
that:

Because United States Supreme Court

decisions ... mark the minimum guarantees

of individual rights, state courts that

give truly independent force to their own

constitutions generally reach results more

protective of those rights than the Supreme

Court.

The New Federalism: Toward a Principled Interpretation of the

State Constitution, 29 Stan. L. Rev. 297, at 297 (1977). The

federal decisions may persuade, but they cannot compel, the
acceptance of the federal minimum guarantee as the state's

maximum defense of individual rights. State v. Jewett, 500

A.2d 233 (Vt. 1985).
The application of this analysis will be discussed

below.

B. Requirements of a Conflict of Interest.

As discussed, before the alleged deficiencies of a
counsel's performance will be considered by an appellate
court, the defendant must establish that he "suffered unfair
prejudice as a result of the alleged deficiencies." State v.

Lovell, 758 P.2d 909; State v. Archuleta, 747 P.2d 1019 (Utah

1987) . Absent actual prejudice, a claim of ineffective
assistance of counsel will not warrant reversal of a

conviction. Id.

11



But, an entirely different approach is taken where
the claim of ineffectiveness is, as here, based on a conflict
of interest in the representation of the defendant.

[Ilf a criminal defendant is represented at
trial by an attorney, either appointed or
retained, who labors under an actual, and
not merely a potential conflict of
interest, the defendant has been denied
effective assistance of counsel as a matter
of law; and, unless he has knowingly and
intelligently waived his sixth amendment
right to confict-free representation,
reversal is automatic. No prejudice need
be shown. (Citations omitted).

United States v. Martinez, 630 F.2d 361, 362 (5th Cir. 1980)

relying on Holloway v. Arkansas, 435 U.S. 475, 98 S. Ct. 1173,

55 L.Ed 24 426 (1978).

In Holloway v. Arkansas, 435 U.S. 475, the United

States Supreme Court reversed the convictions when it
concluded that the trial court had improperly required a
public defender to jointly represent three defendants despite
timely objections that such representation created a conflict
of interest. Where the potential of a conflict had been
raised at trial, the Court held that prejudice would be
presumed. 435 U.S. at 490.

Two years later, the United States Supreme Court

refined its standard. In Cuyler v. Sullivan, 446 U.S. 335,

100 S. Ct. 1708, 64 L.Ed 2d 333 (1980), unlike Holloway, the
defendant first claimed that his lawyers represented
conflicting interests in a post-conviction habeas corpus
action. Noting that under the facts, the defendant had not

established that an actual conflict of interest existed but

12



merely had demonstrated the possibility of conflict, the Court

held that reversal was not mandated. 466 U.S. at 350.

From this, two rules evolve. Where a potential
conflict is brought to the attention of the trial court prior
to or during trial and the trial court fails to act, the mere
fact of a potential or possible conflict will warrant reversal
without any further showing of prejudice. Where, however, the
conflict is not brought to the attention of the trial court
but only raised on appeal, the defendant "must demonstrate the
existence of an actual conflict of interest." People v.

Jones, 520 N.E.2d 325, 328 (Ill. 1988); United States v.

Newman, 733 F.2d 1395 (10th Cir. 1984).
Stated another way, it is now recognized:

« « « that prejudice would be irrelevant if
it could be shown that [the attorney's]
conflict of interest had any actual effect
whatever on his representation of [the
defendant].

Sanchez v. State, 756 S.W.2d 452, 454 (Ark. 1988). It is only:

. « . necessary that a conflict of interest
must have actually existed or have been
inherent in the facts of the case from
which the possibility of prejudice flowed.

State v. Thompson, 108 Ariz. 500, 502 P.2d 1319, 1323 (1972).

Turning to the facts at bar, Mr. Webb was arrested on
November 4, 1987 and a legal defender was appointed to
represent him (R. 9). A preliminary hearing was held for
Defendants Webb and Humphrey on November 24 and 25; both were

represented by members of the Salt Lake Legal Defenders
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Association. (R. 16-18). On December 11, 1987, at the time
of the district court arraignment, the L.D.A. withdrew from
representing Mr. Webb and Mr. Webb privately retained Mr. Ray
Stoddard to represent him (R. 21). Subsequently, Webb and
Humphrey's trial was severed from that of Mr. Webb's
girlfriend, Renee Gregerson (R. 68-69). On March 10, 1988,
Mr. Stoddard filed a Motion to Sever Defendant Webb from
Humphrey but moved to withdraw as counsel at the same time
(R. 81-82). On March 22, 1988, the Salt Lake Legal Defenders
Association was again appointed to represent Mr. Webb.

(R. 88). This appointed representation continued through
trial. No ruling was ever made on the motion to sever Mr.
Webb from Co-defendant Humphrey. No minute entry shows the
withdrawal of the motion. Co-defendant Humphrey raised the
issue pro se (R. 98). Mr. Webb re-raised the severance issue
in his Motion for New Trial (R. 287-88).

Entwined with Mr. Webb's repeated requests for
severance from Humphrey, is his claim that there was both an
inherent and actual conflict of interest in the Salt Lake
Legal Defenders Association jointly representing himself and
Humphrey under the facts and circumstances of his case (R.
287-88) .

To be clear, it is not Defendant Webb's position that
the joint representation by associated attorneys is per

se prohibited. Batchelor v. Smith, 555 P.2d 871 (Utah 1976).

Nor, is it his position that he was entitled to severance as

14



a matter of right. State v. O'Brien, 721 P.2d 896, 898 (Utah

1986) and cases cited therein. Rather, where the evidence was
strong against Co-defendant Humphrey as the actual robber and
only suspect or weak against Mr. Webb as an accomplice, the
joint representation by L.D.A. in a joint trial precluded Mr.
Webb's trial attorney from affirmatively arguing that Humphrey
was indeed guilty and that Mr. Webb was being drawn in through

mere association. As stated in Holloway v. Arkansas, 435 U.S.

at 490-491,

In a case of joint representation of
conflicting interest the evil . . . 1is in
what the advocate finds himself compelled
to refrain from doing, not only at trial
but also as to possible pretrial plea
negotiations and in the sentencing process.
It may be possible in some cases to
identify from the record the prejudice
resulting from an attorney's failure to
undertake certain sentencing trial tasks,
but even with a record of the sentencing
hearing available it would be difficult to
judge intelligently the impact of a
conflict on the attorney's representation
of a client. And to assess the impact of a
conflict of interest in the attorney's
options, tactics and decisions in plea
negotiations would be virtually impossible.
Thus, an inquiry into a claim of harmless
error here would require, unlike most
cases, unguided speculation. (Emphasis
added.)

The issue is whether a potential conflict existed such that
trial counsel would have been affected in her representation
of Defendant Webb.

In determining whether a conflict existed, one first

must look to ethical considerations. The American Bar
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Association Standards for Criminal Justice state:

Standard 4-3.5(b): Except for preliminary
matters such as initial hearings or
applications for bail, a lawyer or lawyers
who are associated in practice should not
undertake to defend more than one defendant
in the same criminal case if the duty to one
of the defendants may conflict with the duty
to another. The potential for conflict of
interest in representing multiple defendants
is so grave that ordinarily a lawyer should
decline to act for more than one of several
co-defendants except in unusual situations
when, after careful investigation, it is
clear that:

(i) no conflict is likely to develop;

(ii) the several defendants give an
informed consent to such multiple
representation; and

(iii) the consent of the defendants is
made a matter of judicial record. In
determining the presence of consent by the
defendants, the trial judge should make
appropriate inquiries respecting actual or
potential conflicts of interest of counsel
and whether the defendants fully comprehend
the difficulties that an attorney sometimes
encounters in defending multiple clients.

American Bar Association, Standards for Criminal Justice, 24

Ed. Vol. I, Defense Function, §4-3.5 "Conflict of Interest."”
Similarly, the Rules of Professional Conduct of the
Utah Supreme Court require, in pertinent part:

Rule 1.7(b) A lawyer shall not represent a
client if the representation of that client
may be materially limited by the lawyer's
responsibilities to another client or to a
third person or by the lawyer's own
interest, unless:

(1) The lawyer reasonably believes the
representation will not be adversely
affected; and

16



(2) Each client consents after

consultation. When representation of

multiple clients 1n a single matter 1s

undertaken, the consultation shall include

explanation to each client of the

implications of the common representation

and the advantages and risks 1involved.
Both 1in the Comments to the Utah rule and the Commentary to
the A.B.A. standard, the writers recognized that the
“potential for conflict of interest 1n representing multiple
defendants 1n a criminal case 1s so grave" that normally joint
representation by the same lawyer or law firm should not

occur. A.B.A., Standards for Criminal Justice, 24 Ed. Vol. I,

Defense Function, §4-3.5, Commentary at 4-41; Utah Code of
Judicial Administration, Rules of Professional Conduct, Rule
1.7, Comments at 185 (Conflicts 1in Litigation). Moreover, the
obligation of the attorney to explore and explain the
situation 1s particularly strong in criminal cases because a
criminal defendant 1s often either willing or coerced 1into
accepting any representation. A.B.A. Standards, Id.

Utah law has even codified the minimum standards
governing appointed counsel, requiring among others the
"undivided loyalty" of appointed counsel 1in representing an
indigent defendant. Utah Code Ann. §77-32-1(4) (Supp. 1988).

While Utah courts have never held that joint
representation by a legal defender organization of
co-defendants 1in a criminal trial 1s per se prohibited, this
Court has concluded that such representation 1s suspect and

should be examined. State v. Smith, 621 P.2d 697 (Utah 1980).

In Smith, one legal defender represented two defendants at the

17



preliminary hearing stage. When one defendant subsequently
plead guilty, a different public defender represented the
remaining defendant at trial. No objection was made at trial
but only raised on appeal. The Utah Supreme Court determined
that a conflict did exist in the representation but found no
actual prejudice. Despite this lack of prejudice, reversal
was warranted because:

...the assistance of counsel is among those

"constitutional rights so basic to a fair

trial that their infraction can never be

treated as harmless error."

621 P.2d at 699, quoting Chapman v. California, 386 U.S. 18,

23, 87 S. Ct. 824, 31 L.Ed 24 483 (1967).1
Other courts have taken a similar approach to State

Ve Smith, 621 P.2d 697. In Commonwealth v. Westbrook, 400

A.2d 160 (Penn. 1979), the conviction was overturned where
separate public defenders represented two brothers with
adverse interests even though not co-defendants. In State v.
Robinson, 662 P.2d 1341 (N. Mex. 1983), the court concluded
factually that no actual conflict existed where a public
defender had briefly represented a potential co-defendant

turned witness because independent counsel had been appointed

1 Now Chief Justice Hall dissented in State v. Smith based on
the defendant's failure to object at trial and the facts of
the case, 621 P.2d at 700-701. Such a position is still
consistent with the rule stated on page 13 of this brief;
elther an actual conflict must exist or the conflict must be
inherent from the facts such that a "possibility of prejudice
flows." Neither case requires proof of actual prejudice. See
also State v. Tippetts, 584 P.2d 892 (Utah 1978), where the
trial court did inquire about a potential conflict but the
defendant affirmatively waived any objection.
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to represent the the defendant. Relying on State v. Smith,

supra, the New Mexico court cautioned public attorneys to
avoid even the appearance of impropriety.

Still others have demanded that any time that there
is multiple representation by public defenders or any law
association, there must be an inquiry and appraisal made as to

any potential conflicts. State v. Bell, 447 A.2d4 525 (N.J.

1982) . This inquiry has often been in a Rule 11 format, i.e.,
a narrative discussion with the defendant and counsel
concerning any potential conflicts and if appropriate a

knowing an voluntary waiver of those rights. United States v.

Petz, 764 F.2d 1390, 1392 (llth Cir. 1985). These courts have
recognized that in the assignment of attorneys for
co-defendants assignment to outside independent counsel should
be the norm, and not the exception.2

In the case at bar, a potential conflict existed by
the mere fact of the legal defenders jointly representing
co-defendants - not a per se conflict, but a potential. No
inquiry was made. The conflict was further brought to focus

when Mr. Webb sought severance from Humphrey in order to

2 Interestingly, even a decade ago, seventy percent (70%) of
all public defender offices surveyed cautioned against
multiple representations and forty-nine percent (49%) refused
such representation. 447 A.2d at 530 n.8, citing Lowenthal,
Joint Representation in Criminal Cases: A Critical Appraisal,
64 Va. L.Rev. 939, 950 n.40 (1978).
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fully pursue his defense (R.81-82). Still no hearing was
held. Even when Mr. Webb expressly raised the conflict
issue (R.287-288), the trial court refused to adequately
address the issue (T. 743).

Clearly, the facts of the case raised actual conflict
questions. In brief, independent counsel would have bolstered
the identification of the eyewitnesses that Humphrey committed
the crime. Independent counsel would have attacked the
credibility of Humphrey. Emphasis would have been placed on
the facts that at the time of the robbery Humphrey was living
with the Martindales, that Humphrey and Russ Martindale
traveled together the night of the robbery and that Humphrey
lived at the Martindales after the robbery. Independent
counsel would have brought out that Britt Martindale needed a
“patsy" to protect her husband and used Webb because he knew
Humphrey. Knowing that Webb would buy jewelry, Britt
Martindale sold Webb a few pieces from the robbery and then
immediately called the police knowing they would find Webb
with the evidence. Independent counsel would have pointed out
that even if the jury believed that the gun found in Webb's
home was the gun used in the robbery that Humphrey had access
to the gun as it was merely left under the bed for Renee
Gregerson's protection.

Independent counsel would have actively sought a
severance from Humphrey and would have distanced Webb from

Humphrey in all aspects - as opposed to joint motions and
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joint voir dire (R.159-164). Just how confusing this lumping
together can be became apparent when the trial judge insisted
that all defense witnesses were joint witnesses for purposes
of examination (T.360). Independent counsel would have sought
a lesser included instruction on possession of stolen

property. State v. Baker, 671 P.2d 152 (Utah 1983).

Instead, what was presented to the jury was a united
front where both defendants would succeed or fail together.
Unfortunately, such was not in the best interest of
Mr. Webb nor done with his agreement as evidenced by his
post-trial Motion for a New Trial (R.287-288). What occurred
was a "diminution in [thel] zeal of representation" of Mr.
Webb caused by the joint representation of co-defendants by

the same law association. A.B.A. Standards for Criminal

Justice, 24 Ed. Vol. I, Defense Function §4-3.5, Commentary.
This lack of undivided loyalty, though not intentional on the
part of trial counsel, denied Mr. Webb the effective
assistance of counsel.

Therefore, this Court must decide if Utah's right to
counsel grants to an accused any rights beyond those minimally
guaranteed under federal law. Specifically, if the Utah
constitutuion guarantees that no money or fees need be
advanced to secure the right of representations, it becomes
incumbent on this Court to require appointed counsel to act
without conflicts in the same manner as required of private
counsel. If a single attorney or a private law firm could not

ethically or constitutionally represent both Mr. Webb and his
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Co-defendant Humphrey then no lesser standard can be imposed

where counsel 1s appointed. Utah Code Ann. §77-32-1(4) (Supp.
1988).

Providing equal justice for poor and rich,
weak and powerful alike 1s an age-old
problem. . . . In this tradition, our own
constitutional guarantees of due process
and equal protection both call for
procedures 1in criminal trials which allow
no insidious discriminations between
persons and different groups of persons.
Both equal protection and due process
emphasize the central aim of our entire
Judicial system - all people charged with
crime must, so far as the law 1s concerned,
"stand on an equality before the bar of
Justice 1in every American court."
(Citations omitted).

Griffin v. Illinois, 351 U.S. 12, at 16-17, 76 S. Ct. 585, 100

L.Ed 2d 891 (1956). While 1t 1s true that convenience and
economlc considerations may encourage a "wink and nod" from
the trial courts in allowing legal defender associations to
routinely represent co-defendants, justice dictates a more
circumspect approach.

Inquiry at the trial level should be mandated in all
cases of multiple representations of co-defendants by the same
law association. While heavy reliance should be placed on
counsel's evaluation of whether or not a conflict exists, the
trial court must also inquire of the defendant as to his
understanding of his right to conflict-free represertation 1in
the context of the circumstances of the case.

If a potential conflict appears, remedial measures
should be required. These could include severance,
appointment of independent counsel and/or an on-the-record

waiver of the conflict by defendant in a Rule 11 format. Most
22



importantly, attorneys must be encouraced to review their
representation for conflicts early on in the case. Any doubts
must be resolved in favor of the defendant.

POINT II

THE EVIDENCE ADDUCED AT TRIAL IS
INSUFFICIENT TO SUSTAIN A
CONVICTION FOR AGGRAVATED
ROBBERY.

The standard employed when reviewing the sufficiency
of evidence and reversing a jury verdict is well-established.
The appellate court must:

« « . review the evidence and all
inferences which may reasonably be drawn
from it in the light most favorable to the
verdict of the jury. We reverse a jury
conviction for insufficient evidence only
when the evidence, so viewed, is
sufficiently inconclusive or inherently
improbable that reasonable minds must have
entertained a reasonable doubt that the
defendant committed the crime of which he
was convicted. (Citations omitted).

Stéte v. Petree, 659 P.2d 443, 444 (Utah 1983). However,

. + « this Court still has the right to
review the sufficiency of the evidence to
support the verdict. The fabric of
evidence against the defendant must cover
the gap between the presumption of
innocence and the proof of guilt . . .
[Tlhe reviewing court will stretch the
evidentary fabric as far as it will go.
But this does not mean that the court can
take a speculative leap across a remaining
gap in order to sustain a verdict.

Such impermissible speculative leaps have been
identified by this Court in a number of cases. When

accomplice and witness testimony is insufficient in that it
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"castls] a mere susricion on the defendant," a conviction
cannot be sustained on the mere possession of stolen property.

State v. Laris, 2 P.2d 243, 248-49 (Utah 1931). If the

evidence tends to show a person other than the defendant stole
the property now in the possession of the defendant, the

evidence is insufficient. State v. Potello, 40 Utah 56, 119

P. 1023, 1029 (1911). Mere possession of a gun used in a

burglary without more is insufficient. State v. Nichols, 145

P.2d 802, 806 (Utah 1944).

The evidence adduced at Mr. Webb's trial is
insufficient to support his conviction for aggravated robbery,
Utah Code Ann. §76-6-302 (1978). Neither the store owner nor
the security guard identified Mr. Webb as the armed robber
(T. 85, 187-188). None of Mr. Webb's fingerprints were found
in the alleged get-away vehicle found near Trolley Square
(T. 368-69, 3<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>