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IN THE SUPRIME COURT OF THE STATE OF UTAH

T R

STATE OF UTAH, )
Respondent, )
s Case No.
aoYSw )
: 7699
DON FEDDER, )
Appellant ;

# 04 %o% %o

”n "N

BRITF OF APPELLANT

L wp LTA AL
*%F % I 9%

b

The Information filed in the Distriet Court
of the Second Judielal District of the State of
Utah, in end for Veber _County, nemed and charged
three persons as defendsnts, to-wit: Kenneth
Denver, an Fedder and Dell ﬁ.l;l.refi.'

This sppeal, however, is sn sppeal by

Don Fedder aslone.

STA TFE*TE_I\IT OF FACTS
On the 27th dny of November, 1950, sn
Informetion was f;lediin the Distrlet Court of
the Second Judielsl Dlstrict of the State of
Jteh, In and for Veber County, whlch Informe-
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"Kenneth Donver, Don Fedder and Dell
Allred having heretofore been duly
cormitted by Jack AN. Richerds, a
comitting maglstrate Pro Tenm of
this County to this Court, to sns~
wer this cherge, is accused by the
District Attormey of this Judieial
District, by this Informetion, of
the crime of Violation of Section
103=36=12, Utsh Code Annotated,-
1943, s felony committed =s follows,
to-wit:

That the said defendants for thelr
own galnh or to prevent the owner
from sgrin possessing 1its property
did then snd there wilfully, un-
lewfully and feloniously receive
the following deseribed personal
property, to=wit: a quantity of
womeht!s e¢lothing, exceeding ;50,00
In value, knowing the same to have
been stolen; that sald personsl
property was the property of Hilb
snd Compsny.

[s( L., Roland Anderson
Lsst. strict Attorney,
Second Judiciasl District"

(Trenseript, p. 9)

On the Lth day of December,.1950, the
appellent, Don Fedder, appeared snd entered
his ples of not guilby, ss follows:

"On this day personslly sppears
defendaits to plesd to the cherge
of Violation of Sec. 193=36«12,
Uteh Code Ammotated, 193, a
felohy L., Roland Anderson, Esq.)
nppesring ss counsel for the State
of “Parley Ey Norsethy appesring--

Machine-generated OCR, may conta



ns counsel for the defendsnts. It
eppersring thet the Information has
heretofore been read to defendents

- end they heving snswered that they
are being prosecutsd by thelr true
nsmes, is now ssked by the court
wheather they plead gullty or not
guilty to said cherge, and defen-
dents and each of them snswer *not
gullty?! which ples 1s entered sccorde
Ingly. Thoreupon ﬁhe case 1s con=
tinued without date,"

(Trenseript, p. 10)

On Februsry 28, 1951, the nppellant herein
withdrew his ples of not guilty snd entered »
plea of gullty and the cese was referred to
ghmes A. Larson, Stete Adult Probation Officer,
ss follows:

"On this day personally appears de=
fendsnts for triel, L. Roland Ander-
son, DLsq., sbpearing on behalf of the
Stete, and Parley L. Norseth, Esq.,
eppeering os counsel for the defen-
dents. On motion of Asslstant
District Attorney the case sgalnst
Dell 2Al1llred is dismissed, Thereupon
Counsel for Defendants Denver and
Fedder asks leave of the court to
withdrew thelr former ples of not
gullty end enter a plea of guilty

ns charged in the information.
Thereupon the ples of guilty 1ls duly
entered in the court records. ~There=-
upon the erse 1s referred to Jemes A,
Larson, State Adult Probestion off'leer,
snd defendsnts are remanded to the
Sheriff to be kept in je1l wntil re-
pomt 8. MmadBe. ond..b h@uaasemis,aona

iza
, admines! cid bl Ul /1? e Libra
A, " "




(Trensoript, p. 11)

On March 19, 1951, the minutes of the Court

show thet tpe defendent wes plrced upon probnu
tion but that no eonditiops of such probstion
werse prescribed, nor wes any poerioed of time
specified, =as follows‘

"On this dey personally sppesrs de-
fendents and both of them pursuant to
court order for imposition of sentence.
Glennh W. Adems, District Attoimey appen-
Ing o5 counsel for the defendants.
Thereupon the court orders thst Kenw
neth Denver case be continued to April
2, 1951, for report of Jesmes A, Larson
Adult Probetion officer, snd defendant
is remasnded to the custody of Mr. Lar-
son to be keopt In the county Jeil,

Don Fedder is plnced on probetion to
the State Adult Probetlon depsritment
osnd the cese 1s continued to April

30, 1951 ot 10 otclock A.M., for re=

port.
(Tronseript, p. 12)

Thererfter in the trenseript, the tltle of

the cruse refeors to Don Fedder plone ss defendant

end on April 30, 1951, the defendsnt Fedder's
case wns continued wntil August 13, 1951, =%

10:00 otclock Pele, AS follows: )
"On this dey personslly sppesrs de-
fendant pursuant to court order. The
/P/Bpol‘t le/ Jmes /11‘ LigSer '
“Frobation’ officer,

amen 2dh 2w e A

SO0



(£ .g

ol sodwrin efdd L300 (OF don-ll o0

I YO o S S e e B g e Lo g
SO gpeesir D ey o many i Uy

Soad - it vij&rd pd < - ’ Pt Tl ¥
1 -
e ﬂ,“ 'P"
@ i s
AT R A TR SEc % i O
" u e o - &
BB Unn Bl .

”%’Z* i Af" i
iﬁ‘??fﬁé 5’ j dey “J.: .} E‘f» i P

kr‘f:} ‘f"?("\"lf s

Firpm midbpal ‘eﬁ
; f:a*:sf)ﬁ 0 dernron
R LU deald
SOHFOn Br ROl
ol mograrrodT
nins waveel fden
y o droget 26T (LODL 8
SIon TR0 roldsdodd Gfpbi

R

7y : vhodarne o} o Dobriames &l
pef oo oo i daod ed of o

oo robdade 't; mm

STat D Teiepe:

LorererA o
ORI vl S

ol
oy
brre

Mol

e\

oot

TEig eddd ,dglveos vy il wadYeoveds

‘ol e epola =mebbor sl TR a pgRren

f““' o

oI (0€ Li.ct

P A <
:f,ﬁ‘f% Qi&'\u [

P TS [ S i
by . (B el .
% ‘1.3{ R y Y] jigc’%,‘aw o f"g,;»" ifnd
vy § B . .
Saalk Poan peillen 2ISL..0 0 W

‘vm; «“* "g o ST cns - 'q;: e B Fa il
51)071\()1(( by Iu inney Law }r/?rm\ /"um/m" /07 (I'lulflm/mu prﬁmit y //1( fl\lllllu ()/‘Utl\( ‘and-PHR% Services

o) n/’r&lql( Ilhral\-t T g €7

mm ('gﬁ%ul*?; \ R '“"“'ﬂ"“ﬁ
~ g ¥

,‘Mi J,\ﬁr ﬂ L “r} nﬁ:‘?

It f‘;:}; r,.“t‘ Ny Ilhra S‘Pl’\‘l(q\ atd, T((/m((‘fr 4(/
‘ ~ \/u(/lm( wnzmltd

et JUL) G 1o

o, L C ey g : - e
HiEy (0 IRERE S TR AR R E SRS 5 & LW S I

i e s




that the tase be continued Lo August
13, 1951 at 10 otclock A.M."

{Transeript, . 13)

On August 13, 1951, the esse wes continued
again, as follows: |

"On this dey personally sppears defenw-
defit for imposltion of Sentence, puiw
susnt to court order. ~The court hears
the statement by Williem I, Boyington,
and good csuse eppesring the case ig
continued to November 19, 1951, at 2
P.M, for further report."

(Trenseript, po 1l)

On November 19, 1951, = further order wes

mede, ag follows:

"The defendsnt is ordered to report in
person on November 26, 1951, 10 otlelock
Nslle

(Trsanseript, p. 15)

On November 26, 1951$ the case was further

continued, ass follows: )
"The veport of the defendsnt is cone
tinuved to December 3, 1951."

(Trenscripts pe 16)

On December 3, 1951, the csse wes further

continued, o8 follows: ]
"The report of the defendsnt is con-
tinved Lo December 17, 1951."

Sponsored by the S.J. Quinney Law Library. Fu ] rii//it d by the Institute of Museum and Library Services
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On December 17, 1951, a further order of
continuence wes made, es follows:

"Good Csuse sppeering the report in

the above entitled case is hereby

continued to December 2l, 1951 and

the Clerk is ordered to notify de=

fensd cdounsel to have defendent

sppear at thet date at 10 olelock,

or & Bench Warrasnt will issue forthe
With ° "

(Trenseript, p. 18) o _

On December 2&,41?51, a bench warrsnt was
ordered to be issued, sas follows:

"It is hereby ordered that a Bench

Werrant issue reburneble forthwith

for the srrest of the defendent."”

(Trenscript,_p.l9)

On the 2nd day of June, 1952, the Adult
?rdbapion Officer, nges 4, Larson, filed =n
affidavit with the sald Distriet Court of the
Second Judieial District of the State of Utsh,
in end for Yeber County, wherein he clalmed
thet the defendent had violated certsin terms
of his probetion snd requested thet san order
to show ceruse be issued citing the de?eﬂdanp
In to sppesr and show ceuse "why the sforessid
continuence of sentence should not be revoked

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Ser

vices
- .= 7 - e Libr@y BrvicesBnd-Jesmplog A adminisi@ued by pal S Ygbr .
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forthuith committed to the Utsh State Prison."
(Trenseript, pp. 20, 21). _ ]

Pursuent to seld affidevit, sn ORDFR TO
SHOW CAUSE wns lssued citing the defendent, Don
Fedder, to sppesar .e.t the hour of 10:00 o*c}ock
s.me on the 30th dey of June, 1952, "then and
there to show csuse, 1f any he has, why the
sgspension p_f the continusnce of sentence of the
said defendant should not be revoked by the
Court snd why the said Defendfm‘b should not be
forthwith committed to the Utsh Stete Prison.”
(Tronseript, p. 22)

There is no proof of serviece of either the
AFFIDAV}'T or the ORDE'}R TO SHOW p‘A‘U’SE upon the
d_efendant, but the said defendsnt, heving
lesrmed o_f the ex_istence o_f su_ch attempt, euploysd
counsel In the Stete of Idesho snd thereupon the
defendsnt filed his OBJECTIONS AND MOTION TO
f—lUﬁSH,, SET ASIDE AND VACA‘_I_'E ORDER TO SHO'Y CAUSE
end to dismiss the information, setting forth in
detsll his grounds for such motion, as follows:

" I

On.&het 28

ST~

£.Februeryy. 1951, this

1, uc/mml}x/(’u,a by the Utah State,
'R, may ¢ ont

7"b}%‘ I:,v@@ylrlgo ,
‘len of gullty, snd

Servicg and |
;e MEh
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on sald dey sald pler of gullty wns
orderdd entered In the court records,
Thet a8 nppcears from the records,
files snd minutes of this seid enuse,
this Honorsble Court hes hever st
smy time since the 28th dny of Febe
rurry, 1951, pronotnced judgment
finding the defendsnt gullty of the
offense cherged in the informstion,
but thet nevertheless, on the 19th
dry of March, 1951, this Honorsble
Court mede sn order plecing the -
defendsnt on probetion to the State
Adult Probntion Department. That
the order of this seid Honorsble
Court plecihg the defendsent on
probetion weswid snd of no forece

or effect for the resson thet nat
srid time said defendent, Don Fedder,
had not been adJudged guilty of the
offense cherged, and the court had
no jurisdietion st said time to
sentenee ssld defendant or to sus-
pend sentence or to plece seld de-
fendent on probstlion.

1T

On the 19th dqy of'Hprch, 1951, this
Honoreble Court placed this defendsnt
on probstion,; but by the terms of 1is
order this s»1d Honorsble Court did
not prescribe sny rules or conditions
for siich probstion, nor did this
Honoresble Court in its order sutho=
ize the State Mdult Probetioh Depert-
ment to preseribe the terms snd con=
ditiohs of such probation, and that’
by resson thereof, the nlleged viole=
tions by the defendsnt of his probs=
tion cleifmed by Jemes A, Lerson in
his nPfidevit drted the 2nd dny of
June, 1952, snd upon the basis of
whieh the spsid Order to Show Csuse
Wag: issu¢d'erefn@%/viwlnhi@nsuﬁf<m
ey ezl ock e« Hon opeable

YN SR AR
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On the 28th day of February, 1951,
this defendant entered a2 plea of
suilty, which sald plea was duly -
entered in the court records. Thaet
as appesrs from the records, files
and minutes of thls said ecsuse,

this Honorseble Court did hot, within
the period of not less than two

deys nor more then ten days, pro= -
nomee Judgment findihg the defendent
guilty of the  charge 2lleged In the
Informetion, ns required by Set.
105&36«1 Utah Code, and ss » matter
of feet, this Hunorable Court never
hrs, up to the dnte hereof, mmde »ny
order pronouncing Judgment finding
srid defendent gullty of the offense
cherged in the informntion, eond by
resson thereof this Honoreble Court
hes lost its jJurisdiction to now
recell the defendent for the purpose
of pronouncing judgment of gullty
snd imposing sentence for the alleged
violation of probation, if any viola-
tion of probation has in feet ocecurread

IV

That In addition to the fallure of this
Honorable Court to pronounce judgment
upon ssid defendanit finding him guilty
of the offense charged, this saild
Honorable Court has never made any
order suspending the pronouncement of
sentence, nor has it ever mnde sny
order pronouncing sentence and sus<
pendinp the execution thercof, as”
provided for by Sec. 105=36~17 Tta

Code, snd that by rcason thereof, this
Honorable Court has lost its Juris- =
diction of said defendrnt to now recsll
him ond to impose sentence for the
allegadS(molatimna,of prantiQn,/if

nd Technology Act, /l/l/S e Libra
\l/ l()(R TOrs.



shy violation of probastion has in
fact ocourred. '

v

That on the 19th day of November,
1951, this defendent did sppear In
the office of Jemes A. Larson end

. was then and there informed that

he did not have to appesr in eourt
on thet dey. ~That the order made
on the 19th day of November, 1951,
requiring thls defendant to appesr
oh the 26th day of November;, 1951,
was not mede in open ecourt and in
the presence of this defendsnt, snd
that by resson thereof, this ssid
defendant is not in defsult Tor his
non=sppearance on the 246th dey of
November, 1951, or for his none
sppesrance on any other date folloWe
ing the 256%h dey of November, 1951."

(Trenseript, pp. 23, 21, 25) _

Conpur@enﬁly with tpe f1ling of the sbove
mption, appellant filed a comprehensive affim
devit in reply to the ORDER TO SHOW CAUSE, from
which ?ffid?vit it plainly eppears that the
eppellent had never in fact been placed on
probation because he had never been formally
convicted, snd that there was no written order
Preseribing either tpe condltions or the period
of time for the probation, but that even the

led by the Institute of Museum and Libr

1d Library Services
b ered by thgUtah §ate Library. /7
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Following »n orel srpgumont on the MOTION

TO QUASH, SET ASIDE AND VACATT ORDER TO SHOV
CAUSE sn? to dismiss the informatlion; such
motion wes denied snd the minutes show for June

30, 1952, ss follows:

.

"States Order to show Cause Comes on
for Hearing, Glenn . Adems, District
~ttorney oppearing ss counsel for the
State, and Vernon K. Smith ahd Theow
dore Bohn, Lsqs., nppearing ss counsel
for the Defendsnt.” Mr. Smith is :
grented the right es sn Idsho sttorney
to Appeer in Ubah Court. the counsel
for defendsnt enters s motion to guash
plaintiff?s motion on the grouhds

that Judgment wss not entered sccord-
ing to lowe The motion is argued,

end being submitbed, defendentls mo=
tion is denied. "~ The csse is continued
to July 3, 1952 et 2 P.M. for hearing
on the affidevit filed. "

(Trenscript, p. 31)

On the 3rd day of July, 1952, » formsl order.

wes made denying the motion which provided, anong

other things, as follows:

"IT IS HERWBY ORDERED, ADJUDGED AND
DECREED thet the motion shid objetw
tions  filed by the defcndnnt be snd
the ssme nre hereby denied~

(Tronseript, . 32)

Thereupon, in the absence of the defendsnt9

on the 3rd day of- Jﬂlyy 19§a~r@mhemming was hed

Machir ate l()(R



fpr thp revocation_of_his_probation, and the
seme was revoked, ns appesrs from the minutes,

as Tollows:

"This case comes on for further hesr=-
ing on the ofTidovit of the Probation
Depeartment. Glenn ', Adems, District
Attorney eppenring =os counsel for the
Stetey; and Theodore Bohn, LEsg. ss
counsel for the defendent. James A,
Larson is sworn and testifies, on
behelf of the State, And counsel Tor
defendsnt renews his motion to Quash
which 1s denled =nd the cruse being
submitted, 1t is found that the de-
fendeht floleted his probetion egrsee-
ment snd the Court revokes his order
of perole. R~ Beénch VWerrent is to be
issued for the arrest of the defens=
dent snd the gase is econtinued to .
July 7, 1952 at 2 oﬁclock Pol. for
€mpos*ticn of sentence,”

(Trenseript, Do 3&) . o
On July 1l, 1952, = formal order was made
whic@, amons oth?r thingsg moade ecertalin findings
of faet snd formally proceeded to find the
de?endanﬁ guilty on hisﬁplea of gullty to the
cherge filed herein (Transeript, pp. 35, 36).
IP 1s to be noted thet this wntimely ~djudi-
cetlon of gullt wes finelly pronounced by the
Court on the 1llith day of July, 1952, which said

dste was one year, four months and sixteen days

Sponsored by the S.J. Quinney Law Library. Fundin, / digiti: iided by the Institute of Museum and Library Services
Library Services and Technolog -l / / ed by the Utah S/ 1 ibrary.
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fter the pler of gullty was entered (Transe
eript, p. 1l1) snd on the cleventh dey followw
ing the verdict of nrdjudicetion thet the de=
fendent had violgted his alleged psrole agree=
ment (Trgnscript, De _31;.)_. It 1s »lso to be
spgcifically noted that at the time of this
heering on the seild 3i*d day of July; 1952, and
nt the time of the alleged propouncgment of
Judgment of gullty, the defendsnt was not
personally present before the Court (Trense
eript, pp. 3l 35, 36).
_Thereafter, the defendant; Don F‘edgierg

nppeslgd to the Supreme Court of the State of
Uteh from the following orders ond judgments

of the sald District Court of the Second Judi=
¢irl Distriet of the Stabte of Utsh, in nnd for

Weber County, o8 follows:

"(1) From thpt certain order announced
by the sbove entitled court on the 30th
day of June, 1952, snd subsequently re-
diced to writin and £1led on the 3rd
dey of July, 1952, by which sesid order
the above entitled eourt denied thils de-
fendsntts OBJECTIONS AND MOTION TO QUASH,
SET ASIDE AND VACATEL: ORDER TO SHOUW C.AUSE
deted the 2nd"da¥ of June, 1952, =nd
denied defendsnt?s motion to dismiss
thﬂ IanMﬂ;biQn’ mﬁnd iided by the Ins > of M nd Library Services

nd Technology Act, /l the Ut /S Il
\// /()(R ors.



(2) Trom that odrtsin jJudgment of
tonviction made snd snnounced by the
sbove entitled court in open court in
the sbsence of the defendsnt on the

3rd dny of July, 1952, end subsequently
reduced to writing snd flled on the
1ith dny of July, 1952, whereby the
sbove entitled court edjudged the de-

fendent guilty to the charge herein
filed."

(Transcript, P. 37)
STATIMENT OF POINTS

T.

The trisl court erred in denying eppellent®s |
MOTION TO QUASH, SET ASIDE AND VACATE ORDCR TO |
SHOW CAUSE AND TO DISMISS THE INFORMATION, (Trrnse
eript, pp. 31, 32, 33)

TT.

The trial court erreq in finding that the

|

oppellent violeted the alleged probetion. (Transe |
eript, p. 36)

IIT.

_The trinl court erred in revoking the alleged

probrtion, (Trenseript, p. 36)
IV,

The trirl court erred inrattempt;ng to
Pranounce Judgment to ndjudicate the appellent

ed by the S.J. Quinney Law Libra
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of the defendsnt. (Tr_anscript, Pe 36) |

The f.‘o*p.r points- above enm_nerated are SO
closely related to each other and interde-
pendent upon each other thet eny etbempt to
sep?.r_gte the =rgument as it_ applies to each
sepa_rate point would ngcessari‘._ty require ’
reperting much of the argument. Therefore,
Phe four points.relied on for reversnl esre .
rrgued. together,

ARC—'UTF‘NT

-

2t the outset of the considerstion of this
nppfml, we refer to the fundnment;al prpcvedure
in sny eriminel proceedings from esccusstion to
punishment,

Though the court is frequently thought of
as being the Judge alone, in actuelity the court
i1s made up of Jury and judge, ~1:]_r.1e jur':y being
the triers snd._‘f’indors of ‘bhfa foectsy and the
Judge being that _c_:omponent pert of the co{:.rt_
vwhich Interprets end rules upon mat};ers of lew
snd Imposes jgdg;mgnt of convietion end senbence.

For instsence, where a defendent is cherged

with » nnbli.c,ooffonaa ,nnd Jha, /ezatam o.ples of

nd Technology Act, istered by the Utah Stat
\/ “hir /l()(R 1in errors.
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not gullty snd stands triel for the seme,
vergict of guilty'by the Jury does not nmoun?
to » conviction, for certeinly at that time »
motion yn srrost of 5udgmept or a motion fgr
new triel might well be grented under certaln
circumstences snd a judgment of conviction
never be entered. A verdict of guilt by =

Jury, then, does not smount to » convietion

but becomes the foundation for the judgment of
convict;on to be pronounced nnd entered by the
court,_and t?e judgmen? of convietion then be=

comes = formal ndjudicsticnlof guilt plus =

pronouncemgnt by the court =28 to whet the pune

1shment sh~1ll be. i ) )
In the crse vhere e defendpnt_pleﬂds guilty

to the erime chrrged in ﬁhg informrtion, the ples

of such gullt tokes the place of the ver@ict by

a Jury, so to spenlk, Bub certainly it cégnot

be snid that » plea of gullty smounts %o = judge

ment of conviction, for even after entering such

a piep of guillty, the Ut?h statutes recognize

the right to Wiﬁhdraw thet plen wnder certein

elreumstaonce a,mnds, even, ‘u‘hena - Qtionin srrest

nd Technology Act istered by the Utah Stat
\/ “hir ll()(R 1in errors.



of Judgment would lie upon such grounds thet
the court hed no jurisdiction o? the offense,
that the in?ormation did not chargg any publie
offense; or, possib}y, thet the statute under
which the eccused wes being charged wns une
cgnstitgtional smd void, or ﬁhnt_the defendent
wes insene. In order to effect » conviction

on ¢ ples of guilty, 1t is indispenssble theb
the court make = finding of guilt or en adjudi-

cation of_guilte So fundemental 1ls this ressone=

Ing thet 1t hes become 2 universel practice in
our Amerlicen courts to meake this adjudicetian
In lsnguege ns follows; or of similar import:

"The defendent hoving entered His
plea of gullty to the crime chorged
in the Informetion,; s~nd no legel
couse having been shown why judgment
should not be pronocuneced, it is
therefore the judgment of this courd
thst you sre gullty of the oIfense’
cherged in the informsbtion, snd that
you be sentenced to serve ete,, ete,"

s the 0l <lshomn case of Vsshington vs. State

(Oklﬂ,), 32 Okle. Cr. 392, 2L1 Pre. 350 (351)
puts it

"To pronounce judgment is the adjudie
ention of gullt end the fixing of
the punishment "

ed by the S.J. Qui ). Fundin, / dig iided by the Institute of Museum and Library Services
I_i/71'(/1'\' S’('r nd Technolog -l / / ed by the Utah S/ 1 ibrary.
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Two somevhat 1nstrpctive-cs§es on this

natter of nepessiﬁy of a formal edjudlestion

o? gullt on ~ ples of guillty are the compenion
ceses o?

Strte ex rel DEchtle vs. Cexrd; ond
State ex rel Srllee vs., Card, cited
Vol. 268 P"co 8690

In those cnses, the court hed mede en orel order
from the bench sentencing the defendsnts and
then su§pendtng the sentences without formelly
sdJudiceting them guilty:on their pler. Sube
sequently, the courtmobtpineg Iinformation which
1§d 1t to belleve thrtmthsmnnture of the offense
we8 much more greve them had originelly been
represonted to 1t o~nd d?termiped to inflict o
more severe vunlishment and that 1t be exgcutedq
Upon eppenl, the Supreme Court of the 3tonto of
Vashington concluded that there must be a formal
finding or sdjudicetion of guilt by the court
yhich.@ust prepede prgnouncement of'sentence

smd that such adjudication of gullt, together
with the pranouncgeny of sgntence, mus? be re=

duced to writing 28 8 formel judgment rnd be
signed.by. the. Qudge@/wnd ﬁhmt the.. orel..

l/ the Utah State Libr
Machin ed OCR, 1
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pronouncenents referred to in tho minutes nre
in no wny binding upon the court.

In the State of Uteh, we have n stebute
which i@@erstively gets forth the dutics of
the trial court regerding the vpronowncement of
judgment either upon a plen or a verdict of
guiity? See. 105&3§w1 of the Utah Code
Mmotsted providésfsS‘folicwsz

"pfter a plea: or verdiect of ﬂuzluy,

the Court must eppoini » bime for

pronsuncln@ Judomenit which st be

ot lenst Two deys end hot more than

ten doys ofter verdict." (2mpb3813
suppszed)

- -

Also, Sece 105-36=11 Tish Code Anﬁobatsﬁ

rrovides:

- -

If #io sufficient ceuse is elleged or
nppeairs o Tthe court why judgnent
should not be pron uﬂced3 ik mu@b
thereupon be re&aered;

Frem = closcr rnalysis of this statube, 1%
eppears thal the leglslmauwe regarded a plea of
guilty the seme ns = verdict of guiity@ or in
other words, it is plein the vt the legiglature
cisiderec that the plea of guil by‘gimplyﬁﬁ&@k

tihe plece of the verdiet of guilty snd thet B

fore Lng nsor g/ hy /RYL% 7@?{?\4‘[9@11 l(l.li ly/(C) ?71!1,"'(//1{03/1./11'(;@;%%'%%9/ Wu:ﬁi‘;;gfl u“?‘“\'lgl ices 0511@
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court weas vequired to sppoint = time to pronownce
judgmenit, end that time for the pronouneenent of

such judgment must not be more thmm ten drys aftsx

the verdiet. That the leglsleture used the word
"not more then ten deys sfter verdict" rathew
then "not more then ten dnys rTfler verdiet or

pler” clesrly indiertes thet the ples of gullby

tokes the pleee of a verdiet of o jury

and thet wti '.!. judgment is pronounced on such =a
plea of gulliby, ‘a’nere would be no conviection.

In this case 2t bar, *’she appellent entered:

< o

guilty to the charge on the 2@'{"%’1 dey

of Februnry, 1951. The minutes indieato {Trrﬁs,m

eript, p. 11) that the plea wes enbered in the
court records, but at 1o tine wes any Judguents
of eonvichtion ernowmneed oy made., Ploinly ~nd

clearly, the trisl sourt did nolt even shHbem

to comply with o 105=38=1 oy Seec. 1053011
of the Tteh Code Annobeted. Prior to the enncie
nent of Secs Off~a36«s“§7 Ttehn G@de Mmotried, it

wrs the low in the Stete of U”sahg by the dew

cisiong of:

T e ¢ ., 2 §
P e Om)lﬁ/ /71'Vﬁ (ﬁ/l nney f%\'r"f Mrlgkbum @ n pr ((?I( od /U.Ed ﬂﬁa/ ‘IABA,H:?/;BI'(U'\' Services
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end

In re Flint, 25 Utsh 338, 71
_Pac, 531

- -

thet if a tri~l court sbtempted to postponn
pronouncenent of judsment beygpd a reasonable
time nfter the wverdiet or plea, that ﬁhe sourt
wguld 1ose.jurisdictiom of the defendsnt to

lster pronounce senbtence,

In the Flint ease, the court sald ss fole-

lous:
"IA fact, thHere ore meny exligencies
thrt could arise which might, in the
interests of jJusbice; require » poste
ponement Of the time for sentence
beydnd thet first fixed by the court.
In such cases the eourt moy, in order
to protect the interests of the stite,
end give the deTendent omple time snd
opportinity to svell himselfl ol every
sefepurrd gusrenteed him by liw, suse
pend senbence from cne designabted Lime
to snother. Bub we know of no ruls or
prinecinle of law vwhereby a court can
indefin¢teTy suspend sentemceg keep
the defendsnt in o stabe of suspense
ohid wneertainty, snd, long =2fter he
hag been discharged fom custody,
heve him rearrested, nnd impose »
sentence of either fine or imprisonm
ment upon Him. 2~ suspension of sene
tence for ofi Indefinite period is,
in effeet, =n eXercise of the fun-
ctlons of the psrdoning power, which
b&longs extlusi¥ely %0 the borwrd of
Pordons yw==p. separa%e”ﬂnd disainct




And in the Blnekbuﬁn cosey the court further
interpreted the meltter of logs of Jurisdietlion,

g follows:
Thfber convietion the triel court nmey
undcubteély~snspend Jjudgment temporsre
ily for stated poricds, from time %o
time. It may'be'proper to do so to
sllow thHe defendent btime To move for o
new trial, to perfest sn appeal; Lo
present a petition for perdon, and to
allow the court time to consider and
determine” the senbence To De imposed.-
But ¥hen o defondsnt stands convicied,
and 11 bthe remedies provided by law
for testing v correcthegs of the
etnviebion hive been exhousted or
weived,; we heve no doubt it is the
duty of ths court to Keep control of
the ceses end wid thin » ressonsble -
time to proteed to glve Judgment, ond,
in doing”so, to eXercise such dige
cretion #s the sbatutbe geverminﬁ the.
prrtleu1ﬁr offense commits to the
courts. o

It is of intorest to nobe Bhrb ot the bime
of the declsion in the Flint csse sbove clbed;
the pertinent stabube ha?iﬁw refavenee to ﬂhe
prqnou?cementvof ju@gmamﬁ was %h@m Sete h?ogg
Rev. Stnt. of 1898, snd provided ss follows:

"After o verdict of puilby ¥ %

if' the julgment is not srrested or

® new btrial gramtedg the couritrmst

appoint o time for prontunciig

Judgment which must be ot lecst

two days efter the verdiet 1f the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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court intends bo rouisin in session

so lohgs Br, iT aol, e8 rohote »

time ns cem rersonably be »llowed.”

This obove seetion is the predecesgor of
the present Seec. 105=36-1, snd in mmending the
old section to the new secetion, the ecurt hes

nerrowed down the responsibilivy of the trisl

gourt with refsrence Lo pronotm ememh 01

<

meﬁv’: md in “{f S Dressn ﬁ%ﬂtut;cj ?"’i*'h’idﬂ'

‘16

or
mugt sppoint s time

o

decieres that the cour
for the pronocuncement of judsment =nd thet theb

time must be oL least twe days ond nob

~

ten devy

Uy

after verdict.

This smendment of the sta*«mﬁe releting bo

s‘

the duty of ih

5{.'(,)

B » 2.2 - I X ]
o appoint a Bime oy the

woﬁouneeme:’:b afv
of guilty gives »dd ed end sbronger =i :w e
eenee to ths offeet snd T”G&ﬁiﬂg" of the dociwing
f—*nnov:ci?ed in The Fiint es 8. If* the Flint asge,
the statube relmowledped theb j’lﬁ&g’fmﬂ’ﬂ'?’ BOLG

be pronounced #% o Hime £8 vemobe oz conld

e
T ‘,
&)

reesonably «ilowed, ~md the court held Hhours
thet the pronovmeement of jnd@zﬁen“?z and gonLsnes

On th@ Sﬂzjh“”d“‘” m/m @ ///#&1 Ry ‘f"J(d'; on provic c%(@‘amm(/hﬁﬁm{?nﬁqui‘rimw g: a

vices and Tée Lo _(Uyl tere ’77'7’ Sm( Libraiyry™ v

7~ N
aaial
A

LEA des B
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conviction on the 25th dey of February, 1902,

ues 80 long after qnd SO ramobe vhat the awu

d lost Jurlsdiction.

# K d in'y

is point letion of
On this p of lossg of Jurisdietion o

defendant resuliing from a delay in pronowaecing

3ua~n.nu and senw enee, seo qlsm;

Stebe o3 v&l. Dewson VS« Sapp {KﬂﬂSv}g
?2, Pre. 70

- -

. -

Hillewd vs. Stato (Oklas)g oL P 23 13

Ix parte Coley (Okleae), 9L P,2d 908

2 the mesntim e, however, » new sbatulbe has

been 9&&9‘ to the gtatute bookwu, which is Sec.

105=34~17, cormonly roferred o ss the prrole

stabuse. This section ig ns Pollows:

i
L

? Mme o
sebible

5%@ courht

A
Mﬁh

ny

o
ars
r

"Upon conviehlon of
offenge, 1f it nppe
with the publie intersst
hoving jurisdiclbion w ﬂ; gpond the
impOSs%vew or the exeonl] o? Se-
Lence qnd.mmy'ni ge the d mswaant

on probabion fo¥ gsuch period of timse
a8 the dourt shall determine, The
couri may subscqueably increagé or
décresse the pfob atiofi periocd and
mey revoke or modify sny conldition

of wrobativn. hile on probabion ~
the defendent mey be regiived to pay,
in one o¥% severnl swms any £insg
inposed »v the Tinme of being piﬁ&ﬁﬁ
ofd nfabn%ioag mey be vequifed @o

nake restitubiocll or repePation &
LLQ]}O77\'!‘u‘t’d?;gﬁ'é/g:.mpgm7'1'97&1’#@7&}2%{//10@1:{?(I(’clp/fc /ﬁ iﬁilﬁf'u& («71(/&/70\&'\'/(‘0\'
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the =sebusl domages or losses caused
by tht offense for whieh conviection
wrg hrd: end moey be required to pr. -
vide Tfor theo support of hls wife or
othgrs Tor vhich supvo¥t he mey be

legelly lisble.”. (I Tmphrsis supnliled)

(The writ ter wirs under the Ifpression
thet this stertut®d hed been mmended
in some povileunlers but by wileh

the genern‘l sense of this statute
urs not chenced. Hpwever, the rmende
nent, 1f one exisis, colld not be
loceted in the Ideho State Liny
th}”ﬁ?"‘ve)

When st etubes of this type were first being

enacted, @heh s*i‘“ rtutes were attacked on the theoo,
that such a statube was sn ebbempt to convey

Tal,

upon the cgvrf::s the power of pardon nnd p:ﬁ:@.@@ifz
which hed olunys belonged to the executive branch
of the govermment. Over the yesrs of litie
gsﬁting these gffs;ﬁ‘t—aﬁ?sf hm»mve:z?@ thelr velidity
hrs generrlly been recepted, bub Ghe do trine

h.ﬂ_s deveiopcd thet in fiew of the feeb thet such

2

stebutes tend to encrosch the powers of the

o

Judiciory upon the povwers of the oxecubive
?:_’I’ﬂnchg thrt 11 shebvbes releting to nerdeon

end parole nre Lo be glrighly foliowed. This

hisfcery is pnr"ticulsr}.y deg cﬂlbed in u M

Jur 1
ul LW X Dsgﬁllmmgla w f’bi’\ /"z}' Iﬂ[@%l (//1343&114/ ) the Lhﬁ@‘bﬁm/ (/“3(9(5'\’)3 15@ A
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end pertionlerly see See. 198, pnge 18, as
follows:

- - - -

"statubes, strbe afid Federsl, pro-
vide for ~nd regulste the suspension
of sentence or the st@y of the exe-
cution théreof; =nd itherever such
statubes n~re in operstion, they must
be strietly followed. Courts in
same Jurisdicetions ere ruthorized:
by stebtubte to relesse o defendant,
ofher convictlion, upon probstion.
some jurisdictions statutes pere
mit or empower the jury in cortoln
grses snd mder preseribad conditlions
to recommend a suspension of the
sentence to the eourﬁo" (Fmphesis
supulled} ‘ .

- - -

Under the Ubtsh statubes, the power to sus-
pend imposition o% execublon of sentencts is |
vestod with the eourt,‘but,vfolléwingfihu'ﬂ@cm
trine of strict fpolfc@tian,'ﬁn amelysls of
Sec. 105=36-17 Ttrh Code Annotated str/getly
requires =md prescribes four econdition::

(1) Since the sinbube confers tlis
power upon the GouPt upon & o«
vietion, 1t iz eppavent theb
the power of the court o susw
pend tho imposition or the exew
custion of sentence wmust ntt
Be oXerelsed wntil there hes
ﬂctuplly'been"ﬁm'ﬁdﬁud?ﬁé+Jam
of puilt. That i3 %o gay, the
pouwer of the court %o suspend
Impogltion or to wlthhold sxee
cution of =& sentines eould neu
b@”éxmﬁ¢@3€&’ﬁﬁ ﬁﬁ#ﬁ%éﬂﬁéﬁ”éﬁ

\l “hir rated OCR, 1



(3)

(1)

1ty by s Jury. The stabutbe
cwnmexmiates thet there must be
m rdjudieotion of puild by the
court. There must be n convice~
tion, Likewige, this power to
suspend the imposition or exo
eublon of sontence could not he
exeorcised on aplea of gullty
alone, The abetute contempletod
o conviction, That ig7to sey,
tho rights to moVe in sn srpvoead
of judpment ond o1l other riphts
which filght be eXereliSed by =
defendent sfher o ples of guilt?
st hato bosn eub ofT; so o
speck, snd the deTondent be ctin-
vletecd, so the stabube asys, ~nd
then ~nd only then e¢-n the power
be exereised.

The power mey not be exereciscd
cepriciously, bub must be exer-
¢ised only vhen the exercise
thereof 1s compriible with @Uﬁw
lic 1;%cre@te |

The sbp*ute conbenple _
court prescribe o period of 7
tifle during vhieh the dB
shell be ﬁifﬁﬁd ofi P 2
for the snﬂcuﬁe says:

* 3 % Fnd wuny ploée the
defendent on probotion

Tor suech poriod of bime

g the GOﬁfb whﬁ17 dee=
uefmine@

The gtotibe contempliebtes thet 2
court sholl pregseribe the ctndi-
tions with vwhich the defendeiil
rust comply diiring such pwobﬂuian
period, for, =8 the stetube snys:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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"The Court mey subse-
quently incroese dr
docreesd the Pprobetion
period snd mey revole
or:moaify sny condition
of nrobntlon.

Upon studying the trenseript in this case,
it 1= apparant thgﬁ the triel court did nob com«
ply with the nrobs slon stetute ab all., In the
first place, ‘chere hag never been eny formal
adjudication of guilt so ss To give the triel
court Jurisdietlon in the first instsnce bo
place this ~ppellent on probgtiéu; Seeondly,
the court did not prescribe ~ny condition of
the probation, md, thirdly, it did not 8pec cify
sy period of time during which eppellr-nt wes
%o be,plﬁged qn-prbbnﬁi@n@ A1l the court did

Wwag %o stnebte:
"Don Teddsr is placed ol probatitn
to ths Strte AGult Probation D@pe”@ﬁ
ment s#nd the cnseé ig conitinued to
April 30, nglg % L0 ofelock f.lf,
for rororu@

Hote slso thet on /pril 30 1951, the case

wes continucd ngein to August 13@ 19 withonh
my tlme or Pondibiﬂﬂ of ﬁ?@b?ti@ﬁ avey Delng

steted, Also, on Mugust 13, 19)1¢ the cnse

Sponsored by the S.J. Quinney Law Library. Funding for digitizatio 1/1 ‘ovided by the Institute of Museum ar 1(//1/ rary Services
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record is o 1&9@ series of econtinuntions. ‘

The 1qnmunme of the cose of In re Mint,
ZS'Utnh 338; 71 Pre. r'31, 1s pertioulrrly
spproprinte in this regrrd, for there the
eourt seaid:

"But we ¥mow of no rule or prifi-
¢iple of lsw whereby » court enn
indefinitely suspend senteiico,
keep the defendent In » stabe of
suspefise r~nd wmdéertesinty, ~nd,
long oTter he hFs been dldcharged
Trom eunstody, have him resrrosted
snd Jmpose o sentence of eiﬁher
fine or iﬂnrisonmenn on himo

Qrg QSVIﬂS seld by the ansos court, in
the crse of Stete vse. Sepp, 125 Pae. 78 (79):

T4 wes eompetent Ffor the court
temporerrily to suspend jJudgment
for the »urpoSe ©f hesring mobtioms
for o new Trial andin arreat of
Judgnment, 21lso to geoln informabion
that wolild enable the court to
Impose a just sentence on the dée
fendent,; to plve the deTenfanbt on
opportunity bo porfect on Eppenl,
or for propor relief; but wm in=
definite suspension, or the holding
of the sentente over the hesd of
the defoendmmbt, to be oxecubod

f¥om time Lo time ag the court

ey see 1%, is wholly unruthore
lzeda v .

Or, n8 Wes sald by the Guprene Court-of

the uanC of Ok nhomn, in the case of “111nrd
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“If”sudh power cen be eXercised
by o Judge, 1T incowporetes into”
otir ndninistration of the criminel
10w the bticket of lesve system of
the English Judieabures; withollbt
158 survelillence #nd checks, mnd
rlaces the erinminel ot the eaPrice
of the judge, gsubdjett Lo be ealled
up for senténce at sny time. If
the judpe con deloy sentence one
yeer, I domot sse why he moy not
fifteon yeers. M 8Bxoveise of
such power in this rge would be no
less revoliing to ocur gensge of
jasiiee then wes the exereiss of

such power iIn the rolin of Jonmes
I, when he sent Sir Welter Raleigh
-to tixe block T Fﬁeeﬁ weara after
hisg conviction."”

If the disbrlct judge in this peorilculsy
oub

- -

cese ia to be r~ubhorized, witho ndgud“F%“

-——

the rppellent puility, to place the appellimmb

(o'
Leds
=1
fowi

on probeblon withoubt speciiying sny time
during which ﬁhe probreilion is to zzitend, butb,

¢ the contrary, is o be empowered to place

o

25

Q
B

~—

2 Ten on probation ad eonbinue the cage fr
tinme to Time, then whet is to prevent a judge
from plaeing s men on probetion snd eonbinuing
the case foylfifﬁean yesrsﬁ a8 wos suggesked
in the Willoxrd ense? This becsﬁes perbioue

larly tmnofu nt #nnd of concern ﬁo this conwd

3

when evemwthéﬂﬁvﬁ@iﬁiﬁﬂﬁ#,ﬁmﬂfﬁWﬁ ”@ﬁ”*@c vl
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sgecified. Washthe ngpellnn? Fedger in this
cnse tonunderptand thrt ho wssrplpced On Pro«
brtion ~nd th-~t this prob;t}onprpreriod could
be continued igdefipitely,wpng thet the condi=
tions of his pnrole, ingofnr as en order of
the cgurt wes concerngd, were apnesrently loft
to whetever whim or frney the court mlght

have in the yeﬁrs to come?

The parole strtute in the Stete of TUteh

hes been”up before thils §upqeme Court foy
consideretion pndg insofnr es the terms ond

condltions of n_pprole_pre concerned, thils

Supreme Court hrs declered thet sn sccused hes
» vested right in hils prrole; both as to the
terms thereof ~nd the period thereof, In the

¢rse of

Stnte vs, /olnntnkis, 70 Utnh.509,
59 P"’G e 10[’1

the Court strted rs follows:

"The purvose of the low permitting
the suaocnsion of sentence is clesrly
reformntory, If those who =re to be
reformed conmnot implicitly rely upon
promises or orders contoined in the
suspension of sentence, then we mey
well expect the lsw to Tell In its

puUrNposds;; Rﬁf : tmmanmn certainly

. 1'OCR, 1
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beat be rocomplished by fe1¥,
con8istent snd streightforwerd
trestment of the person sought
to be roformed. It would there«
Tore seem, both upon ruthority
~nd principrle, thrt whon » sen-
tenée 18 suspondced during good-
behervior, without reservetions,
the person ithode sentence is thus
suspended hrs » vested right to
rely thereon so long o8 such
condition 1s coriplied with. The
right to personel l1libe ¥ty 18
tne of the most sacred snd velue
sble ricghts of ~ gitizen; rnd
should not bes regerded lightly.
The right t0 pérsonel liberty
mey be os ¥rlusble to one con-
victed of » erime rs to one not
so conviected, and so long ss one
complies with the conditions
upon which such right is ossured
by judieial declarntion; he may
not be deprived of the same.
Such right may not be =2lter-
nntely sranted snd denied withe
out just couse."

See, 105536a17 of the Utah Code Anmnoteted
1s very similar, though not identical, to
Sece 19=2501 of the Idnho Code, which rends

a8 follows:

"thenever =ny person shsll have
been conviected, or enter a ples
of guilty in eny District Court
of the Steate of Idsho, of or to
eny crime agrinst the lews™ of the
State, except those of trerson
or murder, the court mey, in its
discretion, commute the sentence
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confine the defendent in the
county joill, or If the delfendent
is of proper nsze, In the State
Industrial School, suspend the
execubion of the Jjudgment, or
withhold judgment on such terms
end for such time os 1t moy, nat
such time or any time during

the term of sentence In the
county jell, prescribe sand mey
put the defendant on probation
in charge of some proper person
selected and designated by the
court for thet purpose, and make
such orders relative thereto as
the Court in its sound discretion
deems necessary and expedient.”

The Supreme Court of the State of Idsho,
in the cese of

In re Grove, |3 Idsho 775, 25
PPce 519

hﬁd before 1t the intgrpretpﬁion of the

pgrole stetute ns regeards whpt is reguired of
» distriet court in placing » defendant on
probation. In that case, on Janusry 30, 1923,
2 plea of guilty was entered to the erime

cha rged and'the dlstrict judge made, entered

md signed o Judgment or order sdjudeing the

petitioner guilty, =nd further provided ns

followus:

"hereupon seid district jud e
stated ko, .the, d@ﬁemiam Fhat...

nd Technology Act, ister // the Utah Stat
\// l/()(R 7S,



bacsuse of defendsnt!s youth,

snd 1t rppeering to the s»id court
thet restitution of the velue of
the stolen property hed been mede,
and the combleining witness 1ih
this eese hed indiceted his snrtlse
fretion thet leniency be shown,
the pronouncement of sentence ot
this time wes withheld shd the de=
fendent, Leslie Grove, wss then by
seid court released upon his oun
recogniznnce end his bondsmen
exanerptede

In pessing upon the wlidity of this proba-
tion, the Court soid: |

"A reference to thnt portion of the
order set forth shows that the court
did noty, on Jenurry 30, 1923, pre=
seribe any terms or any time for
withholding Jjudgment, but wncondition-
21ly relersed the defendent from cus-
tody end indefinitely withheld the
pronounecement of judgment. The

orrole statute undoubtedly requires
thet the terms on which, end time

for which, Jjudement is withheld be
made s part of the order in Writing.
It 1s spperent that, in the fore=
going order, the court mede no =ttempt
to eomply with the perole stetute.”
(Imphesis supplied)

Concluding then thet the probetion order wes
vold, the Idnho Supreme Court regerded the |
Grove ecese in pbopt the ssme light =s the Utsh
Supreme Ccﬁrt regarded the IFlint case, ond seid

as follows:
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"Sinee the decisions in the Peter-
son rnd Fnsigh cerses relete to the
suspensionof » sentence slready
entered, they =re not striectly in
point on the preeise question here
vresented, to wit, the power to
indefinitely withhold the pronouncc-
ment of judgment on s ples of guilty.
However, those decislons indireetly
sustain the proposition thet the
ecourts possess no such power, for
like the vower to indefinitely
suspend the execution of judgment;
the power to indefinltely wilthhold
the pronouncement of Judgment is
nothing more or less then the powsr
to perpetunlly prevent punishment,
whlch the courts do not possess.

{1) Irrespective, however, of these
decisions, a considerstion of ou-
statutes snd the declsions of otaer
courts have led us to the conclision
thet, while the court, on » pler of
gullty, mey postpone the pronouice=-
ment of judgment for a ressonstle
time Tor » proper purpose, suck as

to ennble 1t to exemine the frets snd
circumstsnces with respect to the
conmission of the crime, and thereby
determine the proper penslty to be
imposed; 1t cemnot indefinitely withe
hold the pronouncement of judgient,
discherge the defendsnt, permii him
to go his weys; =nd, 3% yesrs sfter-
werd; hele him Inbto court and enter
such Judgment =28 might have been
originally pronounced.”

8 ReCoLe 2503 16 CGoJo 12913 In ve
Flint, 25 Uteh 338, 95 Am, St. €53,
71 Pre., 531; In re Beck, 63 Kan. 57,
6ly Pecs 9T71: State v. Sspp, 87 ¥en.
71!.0, 125 Poe. 78, 222 LoRerg NoBo
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2L9; Grundell v. Peapls, 33 Colo.
191, 108 M. St. 75, T9 Pac. 1022;
People v. Kennedy, 58 Mich. 372,
25 N, v, 318; People v. Borrett,
202 I11, 287, 95 Mm. St. 230, 67
N. Ee 23, 63 LORQAQ 82; State Ve
Hockett, 129 lMo. Aprp. 639, 108 S.
7, 5993 Tx parte Bugg, 163 lMo. App.
lfl’. 11‘4.5 Se e 831; Smith v. Stﬂte,
188 Ind. 6li, 3 R.L.R. 999, 121 W,
T, 8293 People v. /llen, 155 Ill,
61, 39 N. . 568’ }.!,1 LeRolo 1;739

See, nlso, Experte United Strtes,
21!.2 U. S, 27’ 37 S’Llp. Cte. 729 61
L. eds 129, LeReM. 19175, 1178;
note to State v. Abbott, 33 L.R.2.,
N.S, 112; note to Imeero v. lMe=
Menus, L.R.f. 1918C, 551; Fuller
vo Stete (Illiss.), 57 So. 6, 39
L.RoPoy NeSe, 2112 =nd notes Vinson
V. State, 16 21a. 2pp. 536, 79 So.
3163 Neel v. State, 10L Ge, 509,
69 Mme. St. 175, 30 S.E. 858, L2
LeRoele 190,

(2) The motive of the court, in
indefinitely withholding judgment
was, without doubt; bssed entirely
on what then sppeared to be for

the public good; but if the court,
under such circumstsences, has power
to pronounce Jjudgment 3% years ofter
the entry of » ples of guilty, the
seme thing could be done any number
of yenrs lrter. The courts of this
state do not possess such power,
Therefore the judgment of September
17, 1926, under which petitioner

iz detrined, wes unsuthorized by
low »nd is void."

See nlso the Idsho case_of:

-~
S‘b)ﬁu’b el/u' ,SV@HUY I,(/I#.'nrsl'"ﬁul@ x’;iri:uaszm'i(I(I\dnth/ \11513«9/.,/'117'\' Services
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In the light of the Zolentekis cane,
wheriein the U_tah Supreme Court %ms umcondle
tionelly declsrpd thet a de:f‘endsnt_ 1s to
be dealt with felrly in these prbbption
metters so that he may unde?stsnd _the tern
and the conditions of his parole, and in the
light of }:he exprossions of the Suprgme Court
of the State of Idsho in the Grove casc under
» similer statute to the offect that therc
must be s judgment of eonviction before pro=-
betion is ordered? snd thet the probstion
veriod spould be » definite specified period
of time rnd the conditions thereof should be
specififad by the courty; snd thot the seme
should »11 be reduced to writing ond signed
by the judge, then the proceedings of the trinl
court in this essc on Merch 19, 1951, regirding
Placing the defendsnt on probetion in the
menner used, were » nullity and Wol- .

If this be true, and we think theat the con-
clusion is irresistible, then Fedder in this
cnse 1s prpctically In the seme position ns
Flint wes.in. the cese. Qf In me,,mymm «The

nd Technolog ed by the Utah Stat
\// ll()(R in e .



9ourt ha_s releassed th_e appell_ant fr_c_:m custody
9{1d did ptt_ompt to place the sppellent on pro-
brtion for =n Indefinite and unpregcribed
period of time without specifying sny conditions
of the pretfanded“pproleo In effeet, whet the
court did wes whet the court did in the Flint
e¢nse, ond th_m‘; wes to susvend my imposition
of sentence and_ to permit the appell_;unt to go
on his recognizence. By the time thet this
brief is filed, nineteen months hsve e?cpireds
and, upder the _doc_trine o the Flzin‘t case from
the Stnte of Utah and the Grove case from the
State of Ideho, the trisl court hss lost juris-
diction of_ this sppellant.

Nor can it b:e contended with sny versusgive

effect thst the case of

Strte ¥s. Lee Lim, 79 Utnh 68, 7
PﬁCoZd 825

militetes ngrinst the conclusions hereln urged.
In the Lim cese, the mejority opinlon held thrt
the court did, within the ten=day pe‘:eiod,, attempt
bo sentence the dei‘endenbe Subsequently ‘the
Supreme Court of the State of Utzwh held thnt
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Ii/w' S’ /T/ olog -l istered by the Ut /S/

tent __._ .. ;Mm - ,,MMMmeumsed the de endont



on wrilt of hnbeas corpus. T@'xe defendent wns
retu_rned to be re-~sentenncd snd he then
sppenled to the Supreme Court from thils soecond
Judgment of convictlion end sentence. Upon
s'g)pepl the Supreme Court of the Stete of Utnh
_sp.id that the t_risl court hed » right, even
nfter the ten-dng period; to resssume Jjuris-
diction_ of_ the cnse for the purpose of_ ime-
posing = valld judgment of conviebtion end
sentence when the first judgment of conviction
snd sentence was vold,

In rerding the Lim cnse, 1t is clepr that
the Supreme Court of tho Stnte of Utnh Wos
desling with - pprticulpr se’c of fects md thet
the deci_sion ues measnt j;o apply on‘gly to that
set of feets or a similar set of feets. The
declsion wns not memnt to nor esmn it be Inter-
reted to mern that the doetrine of loss of
jurisdiction has been reperled, for in the de=
tl1sion in Stote vs. Lee Lim, commeneling »t the
ottom of prge 831 of Vol. 7, Prc.2d, the court
‘econsidered the Flint case and reaffirmed 1t

S fo:.l@Wﬂ/u// e S.J. () ). Fundin, / dig / iided by the Institute of Museum and Library Services
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"It s strongly urged that the
Flirc erse 1s in point, smd there«
Tors deoelsive of the question ¥e
o2 now condidering. but the erse
rests upon a steate of fncts so
(i1fferent” from the facts of the
case =t bar that 1t ought hot to

e controlling on us in rerching

n correct solution of the question
before us. The effeect of thet dew
elsion should be rostricted to
those faects, and not extended to
snother situstion resting upon
entirely different fects., The
regult of the decision in the

Tlint Crsc wes to glve effect to
the order of suspension ond the
discherge of the defendent. Thils
result ususlly does not follow

the entry of » vold judghient.

The court did not seoy that the
order wes void, but held thet the
trinl court divested itselfl of
Jurisdiction over the defendent

smd the ¢rse by the order of sus=
pension o~nd discherge of the de=
fendent. This being true,” 1t -
would undoubtedly follow, 28 wWasS
thiere heid, thet the trisl court
Wes without power to make another
or differcnt order or to theresftor
pronounce Jjudgrient. Theare the
trinl cour% renched the conclusion
that the defendant should not be
moede to suffer forhls crime the -
punilshment provided by statube, ot
les8t not presently or during good
behavior, nsnd thereupon suspended
the imposition of Sentence »snd dise-
chr¥ged the defendesnt., Here the
trial court concluded the defendsnt
should suffer the punishment im-
posed by the statute, and attempted
to pass sentence in compliance With
ﬁhe”éﬁ’ﬁﬁﬁéﬁ#“ﬁﬁﬂ@ﬁt ”“hﬁﬁ”7ﬁéceﬁse
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of on” erroneousr interpretrtion of
the low, 1t irposed s vold sentence.
Nothing here wss intentionnlly done
by the court looking to the dilg=-
cherge of the convicted defendsnt.
The rersons vnderlying the decislon
In the Fiint Cnse, the cases cite
ThereIn for support, snd the crses
therecfter ﬁacgded following the
srme rule, rre pertinent to the
Toacts Of such cnses, wherein sen-
Tence wrs jnderinitely suspended
end the de.endmt dischnrred, end
explein ond support the holding
thet the ocurt In such ¢as®s lost
3urisdict’an to i1 imgose ) volid
sentence. These ressons are wholly
foreign -nd inapplicable to the
facts of » case such as this,
whe¥ein sentence was Imposed, butb,
bacouse of mistekse, the sentence
was vold. The reasons glven in
those ceses and by text=writers
sufficl’ently indlcate thet they
sre insppllicerble to this ensse. In
8 R.C.L. 251, the rule is stnted
rs Polllows: ?In those™ jurisdictions
whePein the riile prevells thet e
trisl court hes no power to grent
rn indefinite suspension of sen-
tence, the court, by gronting such
suspeiision, loses 1its jurisdiction
snd e~nnot pronounce gentendée ot =
subsevuent time. In such cese, having
completed Tts Judicial functions,; 1t
hes volunbarily surrendered all
further sontrol over the case and
persor.,, end i1f the defendsnt 1s re=
arPesled is entitled to be dils~
cherged.?!" (Tmphasis supplied)

CONCLUSION

VTe respectfully submlit In this case that
sinne +h$”3$#a%”@£ﬁn% diﬂbhbtﬁdémpii”ﬁfth the



-

statute rglnting to plieing defendent on
prdbatipn3 tho probatlog wesy In faet, »
nu}lity, nng thot the case reverts t9 the ]
status of fgcts found in the Flint casel thot
the Flint case is still gcodwang controlling
lfw in Phe SPate of Utah a1 = case with appli-
ceble feets end thot thir 1s such n case heving
similsr snd sppliceble f:ots; snd theat the triel
court, for the rersons 1erein steted, hes di-
yestedritself of smy l:risdietion over this

spnellent.

Tespecetfully submitted,
IHIEODORE BOHN
JERWON K, SMITH

"ttorneys for Appellant
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