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STATE OF UTAIL,

Respondent,
V8= g Case No.

7899

DON FEDDER, g

Appellant. )
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The Respondent®s brief is acknowledged and
the Appellant subnits this memorandum in reply
thereto,

- At Page 5 of his brief, the Attorney
Genefal argues that there 1s no reqﬁirement
that a formal adjudication of pullt of a
defendant be entered befofe such defendant

need be ﬁlacod upon probation.
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Under Section 105«361 of the Utah Code,
The Trial Court is emphatically ordarad to appoint
a time for pronouncing judgment upon a plea
or verdict of guilty, which tinme rmst be at
least two days and not move than ton davs
after the verdict,

Under Section 105-36-11, Utah Code, it is
further provided that if at the tino of the
appointed there is no legal cause why Judgment
should not be pronounced, it must thereupon be
rendered,

Appellant takes the position that in this
matter of pronouncing judgment the Court 'actually
doss two thi.ngs, as followsa:

(1) To make a formal adjudication of
gallts and,

(2) To either sentence the W
g__g{gggn; and order the execution of such

efe
sentence or suspend the imposition of
sentence or impose sentencc sus
the execution thereof and g

e t on pro ation under
erms and conditions preseribed by the
Court by a written order as a par of
the regord of the case.

Now under the parole statute the Court
has undeniable and unquestionable authority
to do two things relative to the second part
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| (1) The Court having jurisdiction may
suspend the impositlon of sentonce
and place the defendant on probation
for such period of time as the Court
may deterniney or,
(2) lay impose sentence, but suspend
the execution thersof and place the
defendant on probation for such
riod of time as the Court shall
etermine, '
Study Section 105-36~17, Utah Code, as
you may, and you will find that there 1s no
provision therein which authorizes the Court
to withhold the pronouncement of the complete
judgment. That is to sayk there is nothing
in the section which authorizes the Court to
withhold that portion of .the judgment which-
has to do with a formal adjudication of guilt.
It 18 'to be noted that the Utah parole
statute differs from the Idaho parole statute
which 1s Section 19-2601, Idaho Code, and is
clted at Page 32 of Appellant's opening brief,
In the Idaho statute, the Triel Court is
authorized to withhold judgment altogether.
Under the Utah statute all that the Trial Court
is authorized to do is to withhold or suspend

the imposition or the execution of the
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Had the parole statute, Section 105+36+17,

Utah Code, provided r:.. the withholding of t'.a
pronouncenent of judgnont as well as the suspen-

sion of the imposition or executioh of sentence,
we.might well agree that under such a parole |
statute, the Court would hava the power,’Juria4
diction, and authority to plage a man on pro-
bation without ever Iu-.illy adjudicating him
guilty after having entered a plea of guilty.

But Sﬁch is not the case. Insofar as the
pronouncenent of Jjudgment is cdncerncd, that
1s,the formal adjudication of guilt, when a
plea of guilty is . entered, the stétute pro—
vides that such pronouncement of judgment must
be made not sooner than two days, but no later
than ten days ‘after the verdict. | |
And this 1s important, because up to the
time that the judgment is actually pronounced,
that {s to say, up until the time that the
case against the accused 1s*£2£gg;11_ggng1ugggL-
and all of his rights for a notion in arrest
of judgment or suggestion of insanity, of
ﬂqrﬁhiﬁuaaplisatmnn to

1 by the Utah State Lib

motion for..new. trialh
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Q chamrw T : = /j V0 noi: guilty have
eithar been waivnd or asserted and ovorsruled,

the Court does not have jurisdiotion to inmpose

a pronouncement of judgment; Sections 105«36-1
and 105«36«11, Utah Code, provide for this
‘woooduro. The first section required that a

tine be appointed for the proncuncement of
judgment which mst not de less t':an two nor

more than ten days, and the seocond section pro-
vides that 1f thers is no sufficient legal cause
appearing why Judément should not be pronounced

1t must theresupon be rendered. It is the purpose
of Section 105=36-1, Utah Code, to orderly provide
for a time for concluding the prosecution against |
the aceused. If withhthe tinme specified by the
Court under Section 1l05«36e1 Utah Code, the accused
does not exercise his rights for motion for new
trial, motion in arrest of Judgment, Suggesticn of
insanity or withdrawal and change of plea, the
Court must under Section 105-36-11 Utah Code
formally cut off those rights by making a formal
adjudication of guilt and eoncluding the prosecue
tion against the accused. After all, the right to
make a motion in arrest of Judgment or motion for
change of plea may be exeroised ng prior
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gver make a formal adjudication of guilt until
on July 3, the Court adjudicated the defendant
guilty on his former plea after the alleged
hearing was had to determine whether or not
there had been a violation of thé terns of
probation (Page 30, Supplemental Transeript,
and Page 36, Original Transeript, Order dated
July 1%, 1952.) and in this connection it is
to be noted that this adjudication of guilt
was made in the ébsence of the defendant and

vhile he was not ijesent 4n cw, and consee
quently such adjudication of puilt would not

be valid, Therefore at the present status of this
record the rights of the defendant fo

change his plea or to nove in arrest of Judgment

has still never been cut off because even to
date there as never been a valid adjudication
of guilt or a pronbuncement of judgment.

Under S8ection 105-36=3, Utah Cede, the
defendant must be personally present at the
time of proncuncement of judgment in a felony
case., This is sé because under Seetioh 105-36«9
Utah Code, 1t is incumbent upon the Trial Court

. B i P S ten Vi A
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or not he has any legal oﬁusa why Judgment
should not bhe pronounced. Inthis reply
argument, we have been trying to impress the
Court with the notion that in the matter of
prenounoing judgment, such judicial act involves
tvo thingss

(1) adjudication of guilt; and

(2) a judicial pronouncement as to what the
sentenea should bde,

In the instant case, it 1s to be noted that even
the Trial Cour‘!: acknowledges these two separate
and distinet aspects of a judgment, for on
July 3, after the hearing, the Court nade a
formal adjudication of guilt on the defendant's
former plea of guilty and' then fized a time,
to-wit: the 7th of July at 2 o'clock as being
the time for the sentencing of the defendant.
(Original transeript, Page 36, Supplemental
Transcript, Page 30.) |

At Page 12 of Respondenf' s brief, the
Attorney Ganeral argues to the affeét that
it is more compatible with the objects of the
probation atatute that the 'rrial Courtnot makes
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a formal adjudication of gullt bscause if the
defendant complied with thae torms of hia
probation, the Court ooculd nore expeditiously
erase the finding of guilt, This argument is
a falacy, Upon a complate reading of the
parole statute, being Section 105-36-17, it is
to be noted at the end of the saction that if
the accused does comply with the conditions .
of his probation, then the Court may terminate
sentence or set aside the plea of gﬁilty or
conviction of the defendant and dismiss the
action and discharge the defendant, In this
gection, the Court has been granted power not
only to go back and erase the adjudication
of guilt, but also to erase the conviction.
Now what 1s a cenvietion? |

This matter as to what constitutes a

conviction was squarely ralsed in the case of
8tate vs. 0'Dell, 71 Idaho €%, 225 Pac. 2nd
1020, and the Court said:

"(1) "Convicted" as ordinarily used in
legal phraseology as indicating a parti-
cular phase of a crinlnal prosecution,
includes the establishing. of.guilt-

g by the
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whether by accused's admisslion in
open court by plea of gullty to the
charges presented, or by a verdiot
or findinz of a court or jury.

(2) 1In a nore technical, legal sense,
conviction means the final conclusion
of the prosecution against the accused,
including the Jjudgment and sentence
rendered pursuant to a verdict or plea
of guilty, and 1t is frequently used
to denote the Jjudgnont or _sentence.

2% C.J.S., Crininal Law, 8 1556, pages
16 and 17: 20 Ruling Case Law 539.

: of zui

person, after ples guilty or yerdict,
hag been convicted when the c¢o decrees
that he 1s guilty,." (Enphasis supplied).

So the argunent of the Respondent, at Page 12
of his brief is not reasonable, for under the
parole statute, the Trial Court is specifically
empowered to go back and set aside the sentence
and the plea and the conviction and to dismiss i
the action and to discharge the defendant.
Therefore, there 1s no socund reason to disrupt
our fundariental rules and principles of criminal
law and criminal procedure. There is nothing
about the parole statute which ehanpes the
theory and facet that the pronouncement of
Judgnent ineludes the doing of two things by

- the Court, that 1ss

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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(1) 'To make a rorml adjudication of
guilts and

(2) For the Cmn't to do something regarding
the osition of sentence.
to el impose the sentence or to
impose the sentence and withhold its
execution or to withhold the ition
of sentence alto g‘tm and put the
defendant on probation.
8ince the parole statute does not speoifioally
authorige the Trial Court to withhold that
portion of the promouncement of judgment which
has to 4o with the formal adjudication of gullt,
then we rmust argue that the Court still must
make its adjudioation of guilt within not sooner
than two days nor later than ten days and if
the defendant does not show any legal asause
as motion in arrest of Judgment, motion for new
trial, suggestion of insanity or change of plea,
then the Court should at least go so far as
to formally, finally, and actually out off all
those rights of the accused and to conclude the
prosecution against him by formally and finally
adjudicating him guilty. Wwhat may thereafter
be done concerning the matters of sentence is

covered by the parole atatuta.

e S.J. Q nding for dig ) the Institute of Museum ana
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This appellant takes the position,then,
that the parole statute has only changed
that portion of the judgment which has to
do with the pont'enciﬁg of the accused, It
has had no effect upon changing the duty of
the Court to flti,a'ily’concludc the prosecution
by making an adjudication of guilt, Therefore,
vhere a Court fails to conclude the prosecution
against the accused ;anq make a final adjudication
of guilt and cut off all the rights of the
accused to move for new trial, motion in arrest
of judgment, suggestion of insanity, or change
of plea, and to cut those rights off within the
time provided by statute, the Court under the
doctrino of the Flint Case and the Blackburn
caae, eited and indexed in Appellant's opening
brief has lost _Juridsidtion of the accused,

We suggested looking at this parole
statute and analyzing it in a different light,
All the parole statute authorizes the Trial
Court to do 1s to ‘suspend the imposition of
sentence or to impose the sentence, and to
suspend thd, gmmti,on tlx%‘mf. .When.a.defendant

// e Uta S
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enters a plea cf guilty the Court does not
at that time have a right to impose sentence
until the Court first makes an adjudiocation of
guilt because although a defendant did enter a
plea of guilty, he may still meke a motfon in
eerest Of Judgment or a suggestion of insanity,
or move the Court to change the plea of guilty and
enter a plea of moteguilty, Therefore, before
the Court has any Jum.sdictiop. to mose sentence
or to withhold the pronouncement of sentence
the defendant mist first be placed in a legal
status ivfxere the Court has jurlsdiction to
" deal with the defendant insofar as sentence is
concerned, -

It logleally follows then that there must
be a final conclusion of prosecution by an
aljudication of guilt before the Court concerns
1ta§fr with the matter of sentence or probation.

This should graphically illustrate that
before the Trial Court can even concern itself
with the matter of sentence or probation, it

;;;;;
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|

the accused to the status of a convicted person
upon vhom sentence may be imposed or to whom
terms of probation nay be extended as an
alternative of punishment. The Trial Court
under the parole statute is not authorized

to withhold that portion of the judgment which
has to do with the adjudication of guilt, The
parole statute only authorizes the Trial Court
to withhold the imposition of sentsnce or the
execution of sentence,

At Pagos.ﬁ;-ﬁu 13 and 14 of Respondent's
brief, the Attornsy General argues that even
though Section 105=36-1, Utah Code, mandutorily
directs the Trial Court to appoint a time for the
pronouncement of judgment, still the Attorney
General argues that this geeuon 18 not mandatory

" tut 1s simply directory. The Attorney General

L

then cites a mumber of cases wherein gdelav in
diznosing sentengq has been justified and that on

account of -such ¢

Court 4id not lose Jurisdliction of the accused.
‘l'ho Attorney Gemral Just absolutely refuses

e S.J. Quil nding for dig
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to acknowledge and to recognige that the judicial
funstions of the Court in pronouncing judgment
involves the two aspects above argued. We agree
with the Attorney Gesneral that where a Court
coneludes a prosecution against the accused and
makes an adjudioa_ticm of guilt that under a
proper probation or parole statute a Court may
withhold the pronouncement or imposition of

gentenge and not lose jurisdiction of the accused,
But the authority of a Trial Court to withhold

or delay the imposition of sentence under a parole
or prodbation statute so authorizing doceés not
oarry with it the authority to the Trial Court
to fail to conclude the prosecution against the
acoused by finding him guilty, nor does a proe
bation.or parole statute which authorizes the
suspension of gentencq excuse the Court's un-
varranted ra:ll\n'o to oonclude prosecution against
an accused by/hakl.ng a formal adjudication of
guilt,

At Page 15 of his brief, the Attorney General
- olws the case of Boykin vs, S8tate, 190 Pac.2nd,
471, as authority for the proposition that if the
Court at the beginni ng.. nﬂ fffff thex case, hasJurisdietion

gene /((
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dsfendant there is a presumption of lav that
such jurisdietion continues.
Upon a ocloser reading of this case, 1t is
to be noted that the Oklahoma statute involved
in that case is altogether different from the
Utah statute, Section 105e36e1l, Utah Code, invole
ved in this case for the Court stated at Paragraph
" 1, Page 475 as followss

"We have no statute providing that the

judgment and sentence of a eriminal

case must be pronounced at aa definite

time, The statutory limitation upon

the authority of the court is that the

udgment and sentence cannot be pronmmced

or at least two days after the verdict,."

In this same case of Boykin vs, State, elted
by the Attorney Gensral, the Court continued at
Page 475 in italies as follows:

nasegnd the general rule has been laid down

that where there is a valid conviction the

ower of the Court 1s not exhausted, nor
ts duty completed, until sentence is prow
nounged and the causo remaing pending and
stands contimied with the unﬁnished
business from tern to term"
but who oan say in this Fedder case that there
has been a yalld conviction? It 1s perfectly
true that Fedder entered a plea of guilty but

sored by the S.J. Qui
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the ourt pronouncos judgment upon that plea, he

still has an absolute right to move in arrest of
judgment, which 1f granted, would prevent ths

Court from ever pronouncing judgment, or he may
move to withdraw his plea of guilty and to be tried
upen the merits of the case, Until there is an
sdjudication of guilt then, there is no valid con=-
viotion, See State vs. 0'Dell supra.

REPLY ARGUMENT POINT IIX

At Page 16 and following, the Attorney General
argues that the trial court sufficiently set forth
the terms, conditions and length of period of the
prodation. From an examination of the record in |
this ecass there 1s no record vhatsoever ooncerniﬁg
the terms and conditions of probation in the record
exoept that such terms and conditicns were introe .
duced into the record of this case at that alleged
hearing which was had on July 3, 1952 for the
urpose of revoking and terminating the probation.

There is now pending hefore the ﬁonorable
Supreme Court a motion on the part of the Appellant
to strike from the record on appeal all those
transeribed notes of the reportar beginning at

Sponsored by the S.J. Q Law /.1/7 / / dig vided b
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snpwwmax Iransgrips on a,ppoal and the reason
for appellant's motion to so strike these proosd-
ings i3 based upon the statutes of this state
vhich require the accused to be personally present
age_of rooedings against him when
he is charged with a felony. It is to be noted
that on Page 30 of these proceedings the Trial
Court after this protended hearing in the absence
of the accused, gven attempted to make an adjudica=
tim of guilt of this accused, when the defendant
wvas not personally present., This is in open and
flagrant violation of Section 105-36«3 Utah Code.
These proceedings and this attempt on the part of
. the Trial Court %o make an adjudiecation of guilt
vas further in open and flagrant violation of
Section 1054361 Utah Code, which requires the
s Trial Court before proncuncing judgment to make
y inquiry as to vhether or not there i1s any legal
4 cause why judgment should not be pronounced.
, Of course, the Attorney General will argue
that the accused had a right to be present and that
" the opportunity to be present was aceorded to hinm
tut that he voluntarily absented himself,
The faots of the matter are that this appellant
had W“ (g L IO A wmw of extra=

ed OCR,
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It s his constitutional and statutory right
under both the Federal law and the State law

of the State of Idaho to resist extradition if he
8o desires, and he did so elest to resist extra-
dition,

It is no answer for the 8tate of Utah to
say that since this defaendant did not voluntarily KJ
appear at this pretended hearing that the trial court
of the State of Utah is exocused in its flagrant
violation of the Utah statutes to cohduct hearings
in his absence,

The State of Utah had 1ts remedy to extradite
the acoused and to return him to the State of Utah
and before the Trial Court in Weber County, and
until such time as the appellant in this case was
personally present before the Court, the Court had
no right under Utah statutes to conduct this
hearing,

As a matter of fact, this very appeal and
the reasons assigned for this appeal plainly
indicate that Don Fedder, during the Month of

July, 1952, ragarded himaelt as being beyond the

e S.J. Quil
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jurisdiction of the Digtriet Court of Weber
County for the reason that said Distriet Court
because of its own voluntary and wwarranted
proceedings had lost jurisdiction of him. Don
Fedder was perfectly Justified in regarding
himself as being in the same identical position
as wvas Flint and was Blackburn, in those two
mormumental decisions of this Supreme Court. Ile was
pertootly Justitied under the % of this
record in asauming that he had no duty and no ob=-
ligation to return to the Distriet Court on July 3
for the holding of any hearing on probation and
withs:co“just cause and reason, this appellant,
Don Fedder was perfectly justified in refusing
and resisting extradition which he did do.
0f course, as a natter of fact, the extradi-
tion proceedings in the State of Idaho were never
concluded., When resistance was shown, the
Distriet Attorney of Weber County proceeded to
hold the hearing in the absence of the accused.
With these thoughts and arguments in mind,
this appellant sincerely and conscientioualy urges
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reporter's notes beginning at Page 20 through
Page 31 of the Supplemental Transeript and 1if
such motion be granted, then the pretended terms
and eonditions of this pretended probation are
no longer in the record. It certainly 1s an
anomolous situation that the State of Utah herein
contends that this acoused was placed on probat:lon
vhen there was not even a record of the terms
and conditions nade in the flles of the Court
until some prodation officer comes in and orally
testifies concerning such terms and conditions,
The record in this case certainly does violence
to the objeets and purposes of the parole and pro-
bation statutes as the same was so brilliantly
discussed in the Zolantakis Case. 70 Utah 569,
259 Pac. 1044,

But referring to this agreement as the
same is get forth in respondent's brief, we note
that on Page 17, the Attorney General for
some reason or another italieized that paragraph
having to do with the drinking of whiskey, beer
or gin, wine or other intoncating 'beverages.
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do not know because upon an exanination of these
proceedings on July 3 begimning at Page 20
through 31 of the suppmm Transoript had in
the absence of the accused, we find no inference
that the accused ever violated that portion of
the agreement i1f the agreement has any legal
foroe or effect at all in the first place.

But getting back to this matter of the Court's
pregeribing the conditionsg and the length of time
of probation, as we understand this parole statute
the Legislature of the State has delegated to the
District Court the power to exercise this function
and in doing so we lknow of no authority whereby
the District Court can delegate that judiclal
function to some non-judicial officer.

In the record of this case, the only record
eoncerning this matter of probation iz the
minute entry of March 19 at Page 12 of the Transe
eript wherein it 1s suseintly related:

"Don Fedder is placed on probatien

to the State Adult Probation Department

and the case is contimed to April 30,

1951, at IOo'clockA.M,for wmﬁ’"

ati
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At Page 7 of the Supplemsntal Transeript,
being the stenographer's notes as to what
ccourred on that date, the Court orally related
from the bench that it was going to place the
accused upon probation and asked him if he would
sign a contract and obey all orders of the
Probation Department.

Ro place in the record did the Court itself
ever preascribe the conditions or prescribe the
terms of the probation and reduce the same %o
& written order signed by the Court,

We again direct the attention of this Court
to the case of In re Grove, 43 Idaho 775, 254 Pac.
519, olted in appellant's original brief for an
intelligent and legalistic discussion of the
necessity for the Court itself to prescribe
the terms and the oonditions of the parole and
to reducs the same to writing and to make 1t a
part of the record, We submit that 1f this
Supreme Cowrt is going to éondona this practice
of the Trial Court to delegate to some none
Judicial officer the power of preseribing the

ated OCR, may contai



terms and oonditions of parole, we are practically
destroying the fundamental purposes of the pro=
bation statute as the same has been discussed
in the Zolantakis Case, 70 Utah. 569, 259 Pac.
1041+, |

As wvas set forth in the Zolantakls Case,
probation to an accused is not going to work:
unlegss the matter is handled fairly and with safe-
guards, We do not mean to imply herein that the
Adult Probation Officer set forth any unreasonable
conditions, but what we do contend is that if
this practice of -delegating to a Probation Officer
the power to determine the conditions in the
firat instance, then we are opening the door to
the possibility of abuses. If this practice is
to be condoned, then what is to prevent the none
judicial officer from imposing conditions which
are vholly and conmietely unreasonable, even
to the point of reducing an accused to personal
servitude to such none-judiclal officer.

As we understand the function of any Supreme
Court, 1ts duty is not to dacide/ any particular
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case upon its own particular merits but instead
it 1s the function of the Supreme Court to
establish principles of law and to see to it that
those principles of law are applied to the given
case and let the achips fall where they may.

The question here then is under the parole
statute are the conditions of parole and the
period of parole to be prescribed by written
order, by the judielal officer, namely, the
District Court, or is this Court going to condone
the practice of the Distriet Court's delegating
that authority to some non-judicial officer,

REPLY TO RESPONDENT'S POINT III

Commencing at Page 19, respondent argues
that the case of Williams vs. Harris, Warden,
106 Utah 387, 149 Pac. 2nd 640, is a case in
point on all fours with the faots in this case
mvthat the Williams vs. Harris case should eontrol.

At the outset, the cases are not' on all
fours, In the Williams case, it does not
appear from the decision that the Court failed
to adjudicate the defendant guilty,
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In the Harris case, it was the contention of

the accused that the Trial Court had lost
jurisdiotion of him because, so he contended,

the Trial Court had placed the accused on |
probation for a definite time and that during
that period the terms of probation had been
complied with, In this case, it is our contention
that the Trial Court never in the first instance
had Jurisdiction to place the accused on probation
because the accused had never yet been convicted,
That 18 to say, the COurf had no right to place

a man on probation until the accused stands in
the status of being convicted of the charge

after a formal adjudication of guilt, It is
further our contention that since there is no
specific authority given to the Trial Court to
withhold pronouncing a judgment of guilt, but
only to suspend or withhold the imposition or
execution of sentence, that since the Court un- -
warrantedly falled to conclude the prosecution
with%ho tine specified by statute that the

Irial Court thereupon lost jurisdietion to
theroafter return the acoused for an ad:ud:!.eation
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Another point of dissimilarity between the
Williams vs. llarris case and the case at bar is
that in the Williams vs, Harris case the decision
recites that the Trial Court made gpders suspending
impogition of sentence. It doess not appear fron
the decision whether these orders were written
orders or oral orders, but we assume that they
mist have been written orders because under the
doctrine of the cases of State ex rel Echtle vs.
Card, and State ex rel Sallee vs. Card, 263 Pac. 369,
an order to be valid rmist be a written order and
not by oral pronouncement. | |
In our case there is a violent éonfltfct in
the record as to what actually did occur on these
various days. |
At Page 12 of the Original Transeript, being
the mimtes of Court of lMarch 19, 1951, the mimutes
record as followss

"Don FPedder is placed on probation to the
State Adult Probation Department § and the

case is contimed to April ?"«;o, 1951, at

10 o'clock A.lM. for report."
At the bottom of Page 7 of the Supplemental
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"Don Fedder's case is contimed to

April 30 for the imposition of sentence,
and he 1s in your jurisdiction (lir. Janes
A, Larsen, of the Probation Department)
to decide whether he is to be held longer
or turned loose."

At the hearing on July 3, which was conducted
in the absence of the defendant, it appears that the
District Attorney assumed that the Court never did
order the case contimed for imposition of sentence
bat instead continued the case for report as
appears at line 19, on Page 22, as follows:

Qs Do you have a record which shows the
date following llarch 19 when the

Qs What date was that?
A. e was first to appear April 30, 1951.
Q. Did he appear on that date?

A !es, he appeared.
Q. Before this Court?

A, e d4id.

Q. On that date, did the Court fix a time
for his = = strike that.

Qe On March 19, when the.defendant was
placed on probation, did the Court at
that time fix a time for the defendant
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The mimute entries for April 30, 1951, then
records as followss

"On this day personally appeared defendant )
- parsuant to Court order. Court hears the

report of James A, Larsen S8tate Adult

Probatian Officer good cause appearing

1t 18 ordered thal the oase be continmed

to August 13, 1951, at 10 o'clock A.l."

The stenograéhsr'a notes for the date of
April 30, being page 11l of the Supplemental
Transceript, record as follows:

"THE COURT: llow long to you want to continue
1t to?

MR. LARSENs Oh, I think proba until
August 13th, bly

THE COURT: All right, The case is continued
for imposition of sentence to
August 13, 1951, at 2 Poli"

Again, at the hearing of July 3, the District |
Attorney assumed that the case had been dontinuedé
for a hearing, rather than imposition of sentence |
for the gtenographer's notes recorded at Page 23 |
of the Supplemental Transeript read as follows: |

"Qs On April 30 wﬂﬂ the defendant appeared :
in Court, at that time did the Court fixt

a day for :ngsngg_g_gggnﬁh and order the|
defendant to a pear on that date, which
date was Aupgust 13. Is that eorreot?

1
A. That 13 correot. ,
Law Library. Funding tion provided by the Institute of Museum and Library Services '

Sponsored by the S.J. Qui




the original transeript then resorded as followss
"The Court hears the statement of William P.
S nonilmsed 5o Hovenber 15, 1951, at 2 pam.
for further report.”
The stenographer's notes as of August 13 do not
appear in the Supplemental transeript, but at the
hearing of July 3, the District Attorney asked the
questions at Page 23 as followss
"A, 4And on August 13 did the defendant appear?
A. He appeared,

Q. Did the Court on that date £ix the time
for further appearance as November 197

A. That is correct."

At the time of preparing this reply brief, the
original transeript is not before the writer, although
it 1s the recollection of the writer that the

original transeript including the minutes and orders
of the Court bear the s:lgnaturé or facsimile signature
of the District Judge. The supplemental transeript
was not prepared and submitted as part of the

original record but was brought up on augmentation
of the record after the appeal had been taken.
It 1s quite obvious that there i1s a violent
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ographer's notes insofar as recording whather
as the order of the Court to continue the case
further report or to continue the imposition of
ence. It wvould seem that in view of this
1lict, that the mimte entries of the Court which
g the Court signature or fécsimile signature
the one whiech should control. | In no place do the
ite entries record that the case was continued
imposition of sentence.

In the case of Williams vs. Harris, it docs
appear fron the decision in the case whether
orders sustaining the imposition of sentence
) written orders or oral orders, but since the
wd decision in that case by this Supreme Court
rds respect to those orders, we are justified
issuming 'that those orders in the i/illiama case
dming the imposition of sentence were written
ers signed by the Court and made a part of the
ord, all in accordance with the sound principles
law as set forth in this case of State vs. Card
ra, 268 Pac. 860,

In those cases, the Court rather 1ntelligent1y
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and not orally pronounced, The case of Willlams
vs. llarris is not a precedent for decision in
this matter., In the case of Williams vs. Harris,
there was no contention that the Court failed to
pronounce judgment within the time required by
statute to the extent of formally adjudicating
guilt and finally concluding the prosecution
against the accused. That point was never raised.
The case went to the Supreme Court on an altogether
different question and that was that the accused
claimed that he had been placed on probation for

a definite period of tims, that he had complied
with the conditions of his probation and also
that therefore the Court had lost jurisdiction

of him, Also, in the case of Willlams vs, Harris,

it appears that the Court made sgeeifio orders
in order to retain jurisdietion, In our case,

A )

the minute orders of the Court as the same appear

"
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from the original transeript never at any time
reserve Jurisdictlon by contimiing the case for
131:50311:1 on of sentence, but ingtead oontimé the
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GONGLUSIONG
In conclusion, this appellant submits the

following contentionss

That under the laws and statutes of the
State of Utah, the Court is required to finally
conclude the prosecution against the accused not
later than ten days. This sinply means that the
Court must make & final adjudication of guilt
althomgh under the parols statute the Court may
withhold the imposition of sentence or may impose
sentence and withhold the execution thereof amd
place the acoused on probation. But before the
Court has any jurisdiection to place the accused
on probation at all, 1t must £irst make a final
adjudication of guilt so0 as to place the accused
in a legally convicted status wherein the Gourt
has Jurisdiction to impose sentence or plase the
aogused on probation. Having failed to do this, it
is the contention of this appellant that he stands
in the same place as did the accused in the Flint
or the Blackburn casés. That the Court has lost
Jurisdietion of him altogether and can no longer
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Secondly, under the doctrine of the Grove case !

cited in appellant’s brief if a Court is to gaxercise ||

its directives in granting probation, the Court
{tself must do so by prescribing not only the terms |
and conditions, but the tire for the probation and toj
reduce the same to writing and to make it a part of
the Court record. This again the trial court did
not do, but instead the Trial Court delegated its

strietly judiclal prerogative to a non-judicial ||
officer, a practice which if condoned by this Court

may well establish a precedent for unconscionable
abuses in the future, Consequently it is the argu-~
ment of this appellant that if he did violate the
terms and conditions of the pretended probation
preseribed by a non-judicial officer, such violation
does not amount to a violation of any probation
actually prescribed by written order by the Court.

In the main, it is the objeect of this appellant
to advante the argument that the Court has w: olly
and completely lost jurisdiction of him, but

should the court arrive at a different asonclusion

on this point, then this appellant eontends that under

the statutes of the State of Utah, and 1in particular

E -é»/m\wr//%l'-‘r/() v aw Library. Fuior digitiz




be personally present at every\stag.e of the proéc'sed- |
ihgs upon a charge of felomj and thét he was not
personally present on the 3rd day of July, 1952,

at the time that the District Court attempted to

make an adjudieation of guilt. Therefore, in the
evert that the Court St the Trial Court
has not lost jurisdiction, then 1t would seem that

the ¢ase would have to be remanded to the Trial

Court with the order that that pretended adjudication
of guilt which occurred on the 3rd day of July, 1952,
be expunged from the record so that the defendant
would st111 be in a position of coming in and making ‘
a motion in arrest of judgment or making a motion

to withdraw his piéa of gullty and stand trial

on the merits of the case,

Respectfully submitted,

Tmodor'-ﬁaﬁnmffdan, Gtah
Vernon Ko Bmith Bolss Tars—
ATTORNEYS FOR APPELLANT
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