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Comes now ﬁhe_abovednamed appellant,
Don Fedder, and moves this Honorable Suprens
Court for a re=hearing upon the fellowing
points, to wit:

Point I.

That as appears from the Opinion of
this Honorable Court in the sbove~entitled
acticn, filed on the 30th day of Octobor,
1953, it 1s stated as follous:

“Appollant?s contentlion that the triasl

sourt erred in revoking the probation
1g not argued in his brief and we

£ind nothing in the record indicating
uhat/th@uh@armng ,,,,,, anmﬁhs aﬁfidavits of

Machir /()(R



the parole officer and appellant
was not properly conducted. The
determination that he had violated
his probation is clearly indicated
by the evidence."

That said point and contention was
discussed at length in APPELLANT'S REPLY
BRIEF commencing at Page 10, wnder Reply
Argument, Point II, and continuing through
page 2L and again at page 33, thereof.

| Point II.

That as appears from the record &
Motlon was made by the respondent aflter
the appeal was perfected to Augment the
record to include the stenographers notes
taken at the allsged hearing for revoca~
tion of probation.

A Motion was made by the appellant
to Strike pages 20 through 31 of such
sugmented record for the ressom that such
alleged proceedings were had in the absence
of the appellant in violation of the Utah
Statuteé requiring the accused to be pre-
sent at every stags of the proceadings.
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This lotion was notlced for hearing
at the time of argument of appeal on its
merits, and was argued at pages 16, ot.
seq. of Appellantis Reply Brief.

Heither this lotion to strike, nor
the lrregularitiss of this allsged pro=-
ceedings wers determined in the Declsion.

Point III,

That the evidence and proceedings had
on the 3rd day of July for Recovation of
Probation; if not stricken upon appellantts
mnotion £iled in this action on the grounds
that the accused was not present, still
does ﬁot support the finding by ths Honorw
able Court that: ’

"That the determination that he had

viclated his probation is clearly
indicated by the svidence."

(Opinion of Supreme Court, page 3.)
Point IV, | ‘
As appears from the Record {Transeript
pp. 34, 35, and 36, end Supplemental Trans-
eript l,th paragraph Do 20, and Lt.h pa:oagmph

ed by the S.J. Quinney La 1/ / vided by the Ins /U nd Library Ser
I< ur \ es (/171/ T(*(‘/Inu/qg\'.—!(/. U[/III // the Utah \ [/
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P. 29) the alleged hearing on Revocatlon

of Probation the Adjudicatlion of Gullt
was had in the absonce of the defendant.

This point was discussed fully in
the Appellantis Reply Brief commencing

at page 16 through 2li, and again at pages
33 through 3L, whore it was contended,

ag follous:

N

"'n the main, it is theo object of
this appellant to advance the
argumont that the Court has wholly
and completely lost Jurisdictiomn
of hinm, but should the Court arrive
- &t a different conclusion on this
point, then this appellant conbtonds
that under the statutes of the
State of Utah, end in partienlar
Section 105+36~1 and 105«36«3,
Utah Code, he must be personally
present at every stage of the
procesdings upon a chargs of felony
and that he waa not personsally
present on the 3rd day of July,
1952, at the time the Distriect
Court attempted to make an adjudlea~
tion of gullt. Therefore, In the
event that the Court coneludes that
the Trial Court has not lost Juris-
diction, then it would seoem that
the case would have to be remanded
to the Trial Court with the Order
that; that pretended adjudication of
gollt which oscurred on the 3rd
day of July, 1952, be expunged
from’ the record gso that the dofendent
would still be-“in-a poaition of




coming in and making a motion
of arrest of Judgment or making
& nmotion to withdraw hls plea
e gullty and stand trial on the
merits of the case.”

In the opinion of this Honorable
Supreme Court, it 1s stated, as follows:

"Appellant insists that there must
be a formal adjudication of gullt
evon though the Court has the
power to suspend imposition of senw
tence. This argument is based upon a
technical and needless distinction
betuween the words " judgment"™ and
"sontence™ which is not obaerved

at the common law nor In this juris-

1 by the Institute of Museum and Library Services
y the Utah State Library.
rors.
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dioction. In tho technical legsal
senss, sontence is ordinarily sin-
onymous with Judgment, and denotes
the action of a court of criminal
Jurisdiction formally declaring
to the ascused the legal conse=
quences of the guilt which ho has
confessed or of which he has been
convicted. 21.]- CedeSe, Criminal
Law 8 1556, clting cases from
Conney DeCoy Iuag Kaney K¥o, 1104y
1‘133803 I‘Iiﬁhay N-Co, Nch, T*Oe 5
PRe.y Vt., Wash., W. Va., & Uas So
Very obviously, becange of the
Inter eable use of the ‘temms
"santence” and "Judgment®, our
Code of Criminal Procedurs uas
compiled with this common law
definition in mind."

"As we have discussed the meaning

of jJudgment supra, the trial courtts
act in later adjudglimg Fedder gullty
was an unnecessary act, and hencs
cannot be held to be in error.

Qur statute, U.C.A. 1913, 105=36-3
(U.CoA. 1953, TT7T=35=3) requiress
"For the purpose of judgment, if
the conviction 1s for a felony,

- the defendant must bs personally
prosent; if for a miademeanor, the
Judgment may be pronounced in his
gbagence.” It is the majority
view thdat a defendant connot waive
his presence at the time of son=
tonce under a astatube such as this
- by voluntarily abasenting himaelf
at the time set, 15 Am. Jur.,
Cl‘iminal L&W, 8 1156\0 ms’ al«
though the court has committed no
error, the court must use the
means,. avallable to. 1t for. bringing
the defenidant before the court for
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argued by appellant, it 1s sus-
pected that possibly through clerical
inadvertance Appellant!s Reply Brief
was not distributed to the members of
this Honorable Court.

That if such was the fact, appele
lant®s appeal on its full merits should
and ought to be re-examined in the light

of all eases clted and arguments advanced

in Appellant®s Reply Brief.

ARGUMENT
RE: Point I, II, and III
In the Court!s Opinion filed in the
above-entltled action on the 30th day of
October, 1953, this Honorable Supreme
Court stated as follows:

"Appellant's contention that |
the trial court erred in rsvoking
tho probation 1s not argued in

his brief and we £ind nothing

in the record indiecating that the
hearing on the affidavits of the
parole officer and appellant was
not properly condueted. The
detemination that he had violated

Sponsored by the S.J. Quinney Law Library. Funding for digitiza / vided by the Institute of Muse nd Library Ser
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his probation is olea.rly in-

dicated by the ovidence."

The observation of the Cowrt 1s
somewhat disturbing to the appellant
for the reason that the appellant at
page 16, of APPELLANT!S REPLY BRIEF
did argue extendedly in support of a
MOTION to atrike the entire TRANSCRIPT
OF PROCEEDINGS OF THE ALLEGED HEARING
FOR REVOCATION OF PAROLE, sald trans-
ceript being pages 20 through 31 of the
Supplemental Transcript.

The background of this Motion to
strike arose ag follous, according to
the recollection of the writert We
say "recollection®™ for the reason that
;any of our office coples are not dated
and marked with a filing stamp. However,
according to our recolleetlion, the ap=-
pellant perfected hls appeal from the
Order overruling appellantts OBJECTIONS
AND MOTION TO QUASH, SET ASIDE AND VACATE

Sponsored by the S.J. Quinney Law Libra vided by the Ins e of Mus nd Library Ser
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original Transcript) and the ORDER ro=-
voking appellantts probation and ad-
judioating him guilty (pp. 35 through
36 original Transecript). The appellant
then flled his original brief on the
basis of the original Transoript. In
the meantime, according to the recol=~
lection of the writer, respondant moved
to augment the record by brimgng uwp to
the Supreme Court & Supplemental Transe
eript uhich included the transcribed
notes of the Court reporter at the
purported hearing whlch was bad in the
abgence of the sppellant for the purpose
of revoking the probation of the appellant.
Immediately the appellant moved this
Honorable Supreme Court to atrike pages
20 through 31 of. this Supplemental Transe
oript and assigned as the grounds, thoreo=
fore, | the reason that tho defendant waa
not porsonally pres&ent at the hearing.
Appellant noticed this lotion up for heare
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Granted, this matter was not
argued at the time of the oral argument,
as counsel for the appellant uas only
accorded ten meager minutes to dlscuss
before the Court the many serlous er-
rors complained of in the record. Howe
ever, thisg llotion was advocated and ar«
gued extensively commencing at page 16
of APPELLANT!S REPLY BRILF.

The decision of this Honorable
Supreme Court, howevor;, was allent on
this llotion to strike these proceedings
which were had in the absence of the “
defendant and in flagrant vioclation of
the Utah statutes and caase lawu?

Sections: 105~28«3, Utah Code

102-36-57 Diah Gods
105.28=3, Utah Code
State vs., Mannion
19 Utah 505,
B Tomeas e
75 Am.St.Rep. 753.
Instead the Court announced, “Appel-

lantta -contention. that the.trial. eourt
Library Services and Technology Act, administered by the Utah State Library.
ntain errors.
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erred In revoking the probation
1s not argued in his brief and we
find nothing in the record indicating
that the hearing on the affidavits of
the parole afficer and appellant was not
properly conducted. The "letermination
that he had violated his probation is
clearly indicated by the evidenco."

Appellant feels justiflied in In-
sisting that the Court make a forth-
right decision on whether or not a
trial court can sven conduct a hearing
for revocation of probation in absence
of the defendant-probationer,

Certainly the very fumdamental
theories of safeguards which have beemn
set up iIn the Constitution of the State
of Utah, the statutes of the Statc of
Utah, and the decislon of this Honorable
Supreme Court are founded upon the notion
that an accused in a felony casc is en~

titled to be present at every stage ofJﬁhe

onsored by the S.J. Quinney Law Library. Funding for digitizggon provided by the Institute of Museum and Library Services
8¢ -1t may be-very true that
; Machine-generated OCR, may contain errors.
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Fedder voluntarily absented himself
from the hearing on this parole viola-~
tion. The presence of the accused,
hqwever, is of jurisdictional essence.
If this Honorable Court is going to
hold that a hearing for revocation of
probation in a felony case can be had
in the absence of the accused, then this
Honorable Court is opening the door to
a further enlargement of conducting pro-
ceedings In a felony case in the absenco
of the accused, uwhiech could fritter away
and destroy the fumdamental aafeguards
in criminal proceedings which the Utah
Comstitution; statubes and Supreme Court
decision have zealously bullt up over
the years.

On the other side of the picture,
how can the state be harmed by following
the ofdinary established legal procedure

of returning an accused to the District

Court in Ogdemn, Utah, through the power
of & writ of extradition,  then with the

enerated OCR, may co




accused perscnally present,to sonduct &
hearing for an alleged violation of
»robation, confronting the accused therew
in with witnesses as is the custom and
fundamental practice of criminal lau,
and giving the accused the right of cross-
exemination of all such witnesses, and the
further right to refute by otheyr and further
witnesses and evidence the claim of the
state,

When this matter was orig.&nall%‘ pree= .
sented to thiz Honorabls Court, it was
the contention that the enitire probation
order and agreement was a nulllty fox the
reason that the Trial Court <id not con~
clude the prosecubion againgt Fedder by
adjudiesting him guildy, so as to theors-
by obtaln jurisdiction to place him on
probation, and that thersafter the Trial
Court?s lest Jurisdictlon to further pro-
ceed in the case. Howover, this Homorable
Court has declded agalnst appellant on
that ‘&heéﬂ" o wgmmm.f,“, But & L8 de-

ed OCR, 1
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clsion the Court went even further by

statings
et The determination that he had

violated hls parole 1s clearly
indicated by the evidence."

Appsllant contends herein that the
evidence at the hearing, does not clearly
indloate any such violation at all.

The conditions of this parole as
appears from the Court minutea of lMarch
19, 1951, (p. 12 of the original Trans-
eript) were as follous?

"Don Fedder i3 placed on probation
to the State Adult Probation Dept.
and the case 1s contimmed to April
30, 1951, at 10 otelock a.m. for
report.” :

Aecording to the notes of the Court
roporter for March 19, 1951, (p.7 of the
Supplemental Transcript) those notes ree
cite,as follous:

"s1rDon Fedder's caso is continued
to April 30, 1951, for imposition of
sentence, and he is in your Juris~
dletion (1. James A. Larson of the
Probation Dept.) to deeide whether
he is”to be held longer or turned °
lose.

9

Sponsored by the S.J. @m')' Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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In any ovent on thls same date, to
wit, lMarch 19, 1953, Don Fedder signed
an agreement for probation which appears
at page 31 of the Supplemental Transeript.

Originally 1t was our vehement con-
tention that this attempt to plasce PFedder
on probation was an absolute nullity for
the reason that there had never been an
adjudication of guilt so as to give the
Trial Court jurisdiction in the first
place to place him on probation, and for
the further reason that it 1s the duty
of the Court %o prescribe the conditions
of parole, and not to leawve that up %o
some lay-man such as a probation officor.
By 1ta declslon filed the 30th day of
Octobers; 1953, the Court apparently‘ took
& different view. For the purpose of this
argument, however, wo must conclude than
that tho torms of probation which were
given to Fedder were the terms as set

Lorth 1n the Pro‘bation Agreememt 8ppear

[/ y Ser nd Techn / -1 / ed by the Utah State Libre
N ."I}l('/]ill(’:g /()(R

nental Transcript 0
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In othsr words, the order of the Court
to report from time to time was not a
condition of probation for the reason
that in the last paragraph of thls so-
called Agreement it 1s provided,as fol=-
lous?
"I do solemnly promise and agree
tc abide by the foregoing condl-
tionss and hereby acknouledge
that my fallure to comply with
any of them may be considered
8 violation of my parocle; proe
bation for uhich I am subject to
be returned as a parole, pro-
bation violator. |
Signed Don Fedder
St. No. 3935 Evelyn Dr.
City Ogden, Utah
State TUtah ®
How, did the proceceedings show that
Fedder had clearly wviolated the terms of
this probation? Our answer 1s that the
proceodings emphatically do not show that
he clearly violated the terms of the pro-
bation. We take this Agreement apart para-
graph by paragraph. Paragraphali 2 state ,
as follous:
make regular orts to the agent

"Po
\h// /wgéllb# th/ Sw\[ éééh
é ‘often 1f re-
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ot to change my place of resiw-
dence nor t9 leave the bounds of
this State or any other Statc

in which I am permitted to live,
nor to change my place of employ-
nent without first obtalning
pemission from the agent in

chargeo
Now, at the hearing, (p. 20 through

31 of the Supplemental Transcript) there
was evidence to the effect that Fedder

did not make monthly reports bto lr. James
A. Larson, and there was some evidence
5o the effect that he had left the state
wlithout !ir. James A. Larson!s permission.
There 1s nothing in that record of the
hearing for Revocation of Probation (p.
20 through 31 of the Supplemental Trans=
cript) which indicates who the agent in
chargs was. It may be perfectly true
that Fedder did not report to James A,
Larson, but the Agreement did not require
him to report to Larson, 1t required Fedder
to report to the agent in charge,

The next three paragraphs of the Agres=
nent ﬁ%‘ﬂ.&%, ’aa ,,,,, mmma :f,”, Q ’/s o S

ed OCR, 1
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"Not to drink whiskey, beer, gin,
winoe, or other intoxlcating bov-
eragess or frequent places where
the foregoing are sold; and not

0 use narcotic drugs or marijuana.

'Wot to associate with any person,
oy pergons of bad repute.

"Not to havé on my perscn, at any
time, deadly, dangerona or conw
cealed weapons.

There 18 nothing in the Transeript
which would even indicate or imply that
Fedder drank whiskey, beer, gin or any
other intoxieant or that he used any
narcotic or marijuans, or that he as-
sociated with any persons of bad reputs,
or that he had at any time had any deailly:
or eoncealed weapon upon him,

The next paragraph of the Agreement
provided;as follous:

"To obey all lawa, and refrain from
all i1liegal transactions.”

At page 27 of the Supplemontal Trans-
cript there 1s some hearsay evidencec by
witness Larson to the effect that he
"had heard on the radio that Fedder had

ed by the SgJ. Qui LavglLibrary. lggnding for digegigstion provided /"/w Institute ofgaduseum agd Librggy Seragges
been mes ea SRVER and L jy Act! /(e/ b the Lggh State IRy rta ! ' l l y a
Machine-generated OCR, may contain errors.




mere arrcest 1s not evidenco of aisobedienco
to the laws, nor is it evidence of fallurc
to refrain from all illegal transactionsa.
The next paragraph of the Agreement
provided, as follows:
) "If I am permitted to leave the State
of Utah, I will repoxrt to the proper
w officlals immedistely upon arrival
the Jtah Offics of my arrivaiid
There is no evidemce im this Trans-
cript that the agent in chamge over gave
permissian to leave tho state, or refused
such permission. Throughout the hearing
(pp. 20 through 31 of the Supplemental
Tranacript) witness larson spoke of some
side agreements regarding the meking of
restitution, etec. This is the very thing
that this appellant was so violently com=
plaining sbout (ppe 33-3L BRIEF OF APPEL~
LANT and pp. 19«20 APPELLANT!S REPLY BRIEF)
vhen appellant contended that the terms of
probation should be preacribed by the
Court, itaelf, and not by some laye-man,

and fnrther that the terms so ‘actually pre-

ed by the S.J. Quinney Law Library. Funding for dig [ vided by the Ins /\[ nd Library Ser
/J/N'urjx\‘z'/' /T/ olog 4 / // the Ut /S e Libra
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probation.

Wo sincerely submit that in the
face of this insufficient record of
proof of violation, and in the face of
this hearing having been conducted in
the absencs of the ascused, that the
Court should re~consider lts declslon
and renand this case for further hearing
on the llotion to Revoke Probation.

ARGUIIENT
RE: Polnt IV

Ve re-direct this Honorable Court's
attentlion to Point IV, Supra page 3, in
the interest of shortening up this Petie

tion.

In the preacnt status of this decis=
ion, we wnderstand that the case is to be
remsnded, but 1 1snot clear precisely vhat
proceedings are to be had in the District

Court upon the Remittitur.

As the matter now stands, whem this
appellant is brought ‘before the District
rosesdings, thls "

vl Ouinneylgw Library. Fundi
COﬂrt Or LASY
achi
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appellant feels at this time that the
pretended adjudieation of "gullth
appearing from the Order dated the 1llth
day of July, 1952, (p. 36 of tho original
Transeript) was vold and of no force and
effect for the rsason that Utah statutes
specifilcally roquire the accused to be
present at the pronouncement of Judgement.
105-36«3, Ttnh Code

The appellant will, therefore, con=
tend at the time that he ia brought be-
fore the Trial Court for the purpose of
further proceedings in this matter, that
he 13 entitled to have the inquiry made
by the Court before pronounelng judgment
of gullt, as to whether or not there is
any legal canse why Judgment sghould not
be prenowmoed. |

105=36=1, Utah Code.

At such time this appellan’ will con-
teand that he has the right to auggest in-
sanity, make a Motion in arrest of jJudg
ment, or.even. ohamga b.ia plﬁa ,,,,, Lrom. that

ed by the Utah State Libra




105=36=3. Utah Code
105=36<=9, Utah Code
105=36+10, Utah Cods
105-25=3, TUtah Code
As this decision now stands, it is

not clear whether the further proceedings

should inmclude the formal adjudication
of guilt together with the lmposition of
sentence, or merely provide for the im~

position of sentence.
In the Inbterest of proventing the

necessity for further procecdings in this
natter, appellant respect™Milly requests
this Honorable Court to clarify itas de=~
cision as to just what proceedings are

to be had when the case 1a remanded, and
we ask the following questiona:s

1. Was the hearing heold in absence
of accused valid? Or, is appellant
entltled to a hearing on revocation
of parole in his pressnce with op-
portunity for producing svidence?

2, If not, 1s the jJudgment of
guilts, herctofore emntered, to be
set aside so that the eppellant
can show legal csuss why a judg-
nment of convicetion should not be
entered?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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3. Or, is the appellant meroly
to be arraigned for imposition of
sentence, wlthout opportunlty to
malte & suggestion of insanity,
move In arrest of Judgment or
withdraw former @doa, and be tried
on the merlts?

Point V,

In view of the Courtl!s remark thatl,
"Appellant?s contention that the trial
cowrt erred in revoking the probation is
not argued in hisg # % « "

And, in view of the fact that the
appellant had discussed this matter
rather exteonsively on page 16 of the
APPELLANT*S REPLY BRIEF, the appellant
suspects that possibly the Court did not
have the APPELLANT'S REPLY BRIEF before
them at the time of writing this opinion.
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If perchancc thils was the case, ap-
pollant respectfully requests this
Honorable Court to re-consider its en-
tires decislion in the light of the
APPELLANT?S REPLY BRIEF, and this
PETITION FOR RE~-HEARTNG.

Respectfully submitted,

THEODORE BOHN

Jlrkore N Boke

i~ UKS
VERNON K. SIMITH

Attorneys for Appellant.

Sponsored by the S.J. Quinney Law Libra
Library Services




AFFIDAVIT OF MAILING

STATE OF IDAHO)

; 88, :
County of Ada {

14

Frances C. Barrett being first

4
duly sworn deposes, and says?

I &« seeretary to the attorney,
Vernon K, Smith, for Don Feddér, the
above-named appellant, that on the 17th
day of November, 1953, I enclosed three
coples of the enclosed Petition for Re-
Hearing in an envelope addreased, as
follous:

Attorney Genersl
State Capitol Building
Salt Lake City, Utah

And I encloased @'ee coples in

snother envelope, addresased, as follous:

Rolland Anderson
Diatrict Attormey
Weber County
Ogden, Utah

And, after enclosing the same in
such envelopes, 30 addressed, I sealed the

same, affixed sufficlent postage thereoto,
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and deposited the same in the United
States mall at Bolse, Idaho. Afflant
further asays that there 1s a regular

daily mall delivory betwsen Bolse, Idaho,
r ad Ogden Ubah.

Subscribvd and sworn to before me

this ( [ aay of November, 1953.
s
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